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ART.   I.     NATURE   AND   KINDS. 

§  1850.    Scope  of  chapter. 

References  are  provided  for  not  only  by  the  Code  chapter 
relating  to  trials  without  a  jury,  but  also  by  many  provisions 
scattered  throughout  the  Code  and  the  General  Rules  of  Prac- 
tice, in  connection  with  the  procedure  on  particular  motions, 
actions,  or  special  proceedings.  For  instance,  references  in 
matrimonial  actions,  in  mortgage  forec-osure  actions,  in  par- 
tition, in  supplementary  proceedings,  in  insolvency  proceed- 
ings, etc.,  are  all  governed  by  special  Code  provisions  which 
will  not  be  considered  here  but  in  subsequent  chapters  relat- 
ing to  such  actions  or  special  proceedings.  The  rules  relating 
to  references  in  general  will  be  the  subject  of  this  chapter. 

The  compensation  of  a  referee,  and  the  mode  of  enforcing 
payment,  will  be  treated  of  in  a  subsequent  chapter  relating 
to  fees. 

§  1851.    Resume  of  Code  provisions. 

References,  as  permitted  under  the  Code,  include  what  was 
formerly  a  reference  in  a  common-law  action  and  also  what 
consisted  in  an  equity  action  of  referring  matters  to  a  master 
in  chancery  or  clerk  of  the  court.  In  equity,  it  has  always 
been  within  the  inherent  power  'of  the  trial  judge  to  refer 
matters  to  a  master  in  chancery  for  a  report  to  aid  the  court 
in  determining  the  suit,  but  a  reference  was  unknown  at  com- 
mon law.  The  first  statute  in  this  state  permitting  a  reference 
of  long  accounts  in  a  common-law  action  was  passed  in  1768. 
Since  then  several  statutes  have  been  passed  though  the  rules' 
laid  down  have  been  subjected  to  very  few  changes.^  Refer- 
ences are  divisible  into  references  by  consent  and  compulsory 
references.  Compulsory  references  are  divisible  into  (1)  ref- 
erences to  hear  and  determine  all  the  issues;  (2)  references 
to  hear  and  determine  part  of  the  issues;  (3)  references  to 
the  issue ;  (4)  references  to  take  an  account  and  report  to 
report  on  one  or  more  specific  questions  of  fact  involved  i:i 

1  For  history  of  statutes,  see  Saints  Peter  and  Paul's  Ciiurcli,  172  N. 
y.  269. 
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the  court  thereof  either  with  or  without  the  testimony;  (5) 
references  to  determine  and  report  on  a  question  of  fact 
arising  in  any  stage  of  the  action  on  a  motion  or  otherwise, 
except  on  the  pleadings;  (6)  references  to  approve,  examine, 
inquire,  appoint,  or  report  facts;  and  (7)  references  as  author- 
ized by  the  practice  of  the  court  of  chancery  in  1846. 

Compulsory  references  are  also  divided  into  references  to 
hear  and  determine  all  the  issues  and  interlocutory  references. 
A  reference  ordered  at  any  stage  of  an  action  or  special  pro- 
ceeding for  any  purpose  other  than  the  trial  of  all  the  issues 
is  usually  termed  an  interlocutory  one.  In  order  to  more 
clearly  present  the  differences  between  such  references  the 
following  table  has  been  made  up  and  the  kind  of  reference  is 
denoted  by  figures  as  used  on  the  preceding  page. 
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ART.  II.     WHEN  AUTHORIZED. 

(A)   REFERENCE  BY  CONSENT. 

§  1852.     Code  provisions. 

The  Code  provides  that  the  whole  issue,  or  any  of  the  issues 
in  an  action,  either  of  fact  or  of  law,  except  an  action  to 
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Art.  n.  When  Authorized. — A.  Reference  by  Consent. 

annul  a  marriage,  or  for  a  divorce  or  a  separation ;  or  an  action 
against  a  corporation,  to  obtain  a  dissolution  thereof,  the 
appointment  of  a  receiver  of  its  property,  or  the  distribution 
of  its  property,  unless  it  is  brought  by  the  attorney-general ;  or 
an  action  wherein  a  defendant,  to  be  affected  by  the  result  of 
the  trial,  is  an  infant, — "must"  be  referred,  on  the  consent  of 
the  parties.''  But  even  in  the  excepted  actions,  if  the  parties 
consent  to  a  reference  the  court  "may,"  in  its  discretion, 
grant  a  reference.'  A  reference  may  be  ordered  by  consent 
in  an  equity  case  as  well  as  in  a  common-law  case.* 

§1853.    The  consent. 

The  consent  of  the  parties  should  be  evidenced  by  a  written 
stipulation  signed  by  their  attorneys  and  filed  with  the  clerk.^ 
But  it  is  sufficient  that  an  order  of  reference  is  entered  in 
open  court  with  the  consent  of  the  parties,"  though  a  verbal 
understanding  between  the  parties,  subsequently  withdrawn, 
is  not  sufficient.^  So  it  is  sufficient  that  the  order  of  reference 
recites  that  the  action  is  referred  on  consent  of  the  attorneys 
for  each  of  the  above  parties,  given  in  open  court.'  The  con- 
sent may  be  written  by  the  parties,  or  by  their  attorneys,  or 
by  the  clerk  of  the  court  in  the  minutes,  or  the  referees  who 
stand  in  the  place  of  the  court,  in  their  minutes."  The  parties 
may  also,  by  their  acts,  waive  any  further  writing  than  in  the 
minutes  of  the  referee  if  more  was  otherwise  necessary.'"  It 
is  sufficient  that  the  plaintiff  and  the  defendant  who  appear 
consent  although  a  defendant  who  fails  to  appear  does  not 
consent."     The  stipulation  may  name  the  referee  except  in  the 

2  Code  Civ.    Proc.   §§   1011.   1012. 

3  Code  Civ.  Proc.  §  1012. 

*  Thurber  v.  Chambers,  4  Hun,  721. 

5  Code  Civ.  Proc.  §  1011. 

"People  V.  McGmnis,  1  Park.  Cr.  R.  387;  Lennon  v.  Smith.  47  State 
Rep.  483,  22  Civ.  Proc.  R.  (Browne)  22,  18  N.  Y.  Supp.  213;  Keator  v. 
Ulster  &  D.  Plank  Road  Co..  7  How.  Pr.  41. 

7  Morrison  v.  Metropolitan  El.  Ry.  Co.,  74  Hun,  639,  57  State  Rep. 
198,  26  N.  Y.  Supp.  858. 

8  Waterman  v.  Waterman,  37  How.  Pr.  36. 
».  10  Leaycroft  v.  Fowler,  7   How.  Pr.   259. 

"  Schwarz  v.  Liyingston,  46  State  Rep.  477,  18  N.  Y.  Supp.  879. 
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actions  mentioned  in  section  1012  of  the  Code.  Parties  may 
by  stipulation  confer  upon  a  referee  the  power  of  an  arbi- 
trator, and  may  provide  that  he  may  not  be  governed  by  legal 
rules,  and  that  his  legal  decision  shall  be  final.^'' 

Form  of  consent. 

[Title  of  action.] 

We  hereby  consent  that  all  the  Issues  [or  if  only  part  of  the  issues, 
state  what  issues]  in  the  above  entitled  action,  be  referred  to  [referee 
may  be  agreed  on  or  not,  but  if  he  is,  insert  name  here]  to  hear  and 
determine  the  same  and  that  either  party  may  enter  an  order  to  that 
effect. 

[Date.]  [Signature  of  plaintiff's  attorney.] 

[Signature  of  defendant's  attorney.] 

§  1854.    Order. 

Notwithstanding  the  reference  is  by  consent,  an  order  of 
the  court  is  neeessa:ry  to  entitle  the  referee  chosen  to  act  as 
such;"  but  failure  to  enter  a  rule  of  court  on  a  stipulation  to 
refer  is  waived  by  the  appearance  of  the  parties  and  proceed- 
ing before  the  referee  without  objection."  The  order  must 
be  made  by  the  court  and  not  by  a  judge."  An  order  of  ref- 
erence "to  hear,  try,  and  report  to  this  court  his  opinion," 

12  Keep  V.  Keep,  17  Hun,  152.  The'  stipulation  was  "that  both  of 
said  actions  with  all  the  issues  therein  involved  be  and  the  same  are 
submitted  to  said  referee  for  decision  upon  the  evidence  already  taken, 
and  such  further  evidence  as  said  referee  shall  desire  to  take,  and 
that  judgment  may  be  entered  in  each  of  said  actions  upon  and  in 
accordance  with  the  report  of  said  referee,  and  with  a  view  to  make 
the  decision  of  the  said  referee  final  between  the  parties;  it  is  hereby 
further  stipulated  and  agreed  that  all  objection  and  exception  hereto- 
fore taken  during  the  trial  of  said  actions  be,  and  the  same  are  hereby 
waived  and  withdrawn,  and  that  the  judgment  to  be  entered  upon  said 
reports  shall  be  final  and  conclusive  between  all  the  parties,  and  no 
appeal  be  taken  therefrom,  and  that  said  referee  in  making  his  de- 
cisions and  report  shall  be  at  liberty  to  decide  the  question  involved 
in  said  actions  in  such  manner  as  he  shall  deem  just,  fair  and  equitable 
Irrespective  of  the  legal  rights  of  the  parties  to  the  controversy." 

13  Bonner  v.  McPhail,  31  Barb.  106. 

1*  Whalen  v.  Albany  County  Sup'rs,  6  How.  Pr.  278. 
15  Scudder  v.  Snow,  29  How.  Pr.  95. 
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entered  upon  a  stipulation  of  the  parties  after  issue  joined  to 
refer  the  cause,  for  "hearing,  trial,  and  determination,"  is  to 
be  construed  as  ari  order  for  the  trial  and  determination  of 
the  issues,  which  is  the  only  proper  order  that  could  be  made 
by  the  court  in  such  ease.'-"  Further  rules  relating  to  the 
order  which  apply  also  where  the  reference  is  compulsory  will 
be  considered  in  subsequent  sections.^' 

Form. 

[Title  of  cause.]  [At  special  term,  etc.] 

On  reading  and  filing  the  consent  of  the  parties  hereto,  and  on  motion 

of ,  attorney  for : 

It  is  ordered,  that  the  above-entitled  action  and  all  its  issues  therein 

be  referred  to ,  counsellor  at  law,  to  hear  and  determine  the  same. 

[Signature  as  in  form  in  Vol.  1,  p.  622. J 

§  1855.    Who  appointed  referee. 

The  referee  may  be  named  in  the  stipulation  in  which  case 
the  clerk  tnust  enter  an  order,  of  course,  referring  the  issue 
or  issues  for  trial  to  that  person  only.  If  the  stipulation  does 
not  name  the  referee,  he  may  be  designated  by  the  court  on 
motion  of  either  party.  If  a  reference  is  granted  in  one  of 
the  excepted  actions,  the  court  "must"  designate  the  referee. 
If  the  referee  named  in  the  'stipulation  refuses  to  serve,  or  if 
a  new  trial  of  an  action  tried  by  a  referee  so  named  is  grant- 
ed, the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise.  So  if  the  referee  named 
by  the  court  in  one  of  the  excepted  actions  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee,  so  designated, 
is  granted,  the  court  must,  on  the  application  of  either  party, 
appoint  another  referee."  Except  where  the  reference  is  in 
one  of  the  excepted  actions,  if  the  parties  agree  that  the  ease 
shall  be  referred  to  a  particular  person,  the  court  has  no 
jurisdiction  to  make  an  order  referring  it  to  another  person 
unless  the  parties  consent."    But  if  the  reference  is  in  one  of 

16  Goodrich  v.  Goodrich,  21  Wkly.  Dig.  264. 
IT  See  post,  §  1865. 
18  Code  Civ.  Proc.  §§  1011,  1012. 

loHaner  v.  Bliss,  7  How.  Pr.  246;  Billings  v.  VanderbreK,  15  How. 
Pr.  295. 
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the  excepted  actions,  the  referee  must  be  designated  by  the 
court  and  the  report  of  a  referee  agreed  on  by  the  parties  will 
be  set  aside. ^"  The  reason  for  requiring  'the  court  to  desig- 
nate a  referee  in  such  a  case  is  that  in  the  actions  specified 
the  public  have  interests  to  be  protected  and  the  object  is  to 
prevent  the  obtaining  of  a  collusive  judgment.^^  It  seems 
that,  if  the  parties  agree  on  a  referee,  he  is  qualified  to  act  as 
such  except  where  the  constitution  or  statutes  absolutely 
prohibit  his  acting  as  referee.  Thus,  the  appointment  by  con- 
sent of  an  attorney  who  occupies  the  same  office  as  the  plain- 
tiff's attorney  is  proper. ^^  The  question  as  to  who  may  be 
appointed  referee  where  the  parties  do  not  agree  will  be  con- 
sidered hereafter.''* 

§  1856.    Number  of  referees. 

Where  a  reference  is  made  by  consent  of  the  parties,  they 
may  select  any  number  of  referees,  not  exceeding  five.^* 

§  1857.    Extent  of  reference. 

The  parties  may  consent,  except  in  the  actions  already  spec- 
ified, to  refer  the  whole  issue  or  any  of  the  issues  in  nn  ac- 
tion either  of  fact  or  of  law.^° 

§  1858.    Termination  by  reason  of  extrinsic  events. 

The  death  of  the  referee  terminates  the  reference.^"  But 
the  death  of  a  co-party  does  not  call  for  a  vacation  of  the 
order  of  reference,  though  entered  by  consent;"  but  if  an 
action  is  referred  by  consent,  and  after  all  the  evidence  is  taken 
the  court  orders  other  parties  to  be  brought  in  as  defendants, 

20,  21  Fallon  v.  Egberts  Woolen  Mill  Co.,  24  Misc.  304,  53  N  Y  Sudd 
672.  ■     ■ 

22  White  V.  Coulter,  1  Hun,  357,  3  T.  &  C.  608;  Perry  v.  Moore  2  E   D 
Smith,  32,  3  Code  R.  221. 
2s  See  post,  §  1867. 

24  Code  Civ.  Proc.  §  1025. 

25  Code  Civ.  Proc.  §  1011. 

20  Devlin  v.  City  of  New  York,  9  Daly,  334. 
37  Moore  v.  Hamilton,  48  Barb.   120. 
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the  new  defendants  cannot  be  compelled  to  accept  the  referee 
and  the  evidence  even  with  the  right  of  cross-examination 
secured  to  them,  especially  where  the  action  does  not  ap- 
pear to  be  one  which  can  be  referred  without  consent.^* 

Effect  of  reversal  on  appeal  or  granting  of  a  new  trial. 

A  simple  reversal  of' a  judgment  based  on  the  report  of  a 
referee  does  not  operate  to  vacate  the  order  of  referenee,^'^ 
but  where  the  direction  is  merely  for  a  new  trial  the  trial  court 
must  either  name  a  new  referee  or  vacate  the  order  of  refer- 
ence, unless  the  stipulation  otherwise  provides.^" 

§  1859.    Effect. 

If  the  parties  stipulate  for  a  referee  to  take  an  account,  the 
report  of  the  referee  cannot  be  objected  to  on  the  ground  that 
no  preliminary  decree  for  an  account  has  been  made.^^  The 
consent  may  work  an  abandonment  of  any  claim  that  a  prior 
stipulation  worked  a  discontinuance  of  the  action.'^  Consent 
to  a  reference  of  the  issues  amounts  to  a  consent  of  the  exer- 
cise, in  a  proper  case,  of  all  the  powers  possessed  by  a  ref- 
eree under  a  compulsory  reference.^' 

(B)   COMPULSORY  REFERENCE. 

§  1860.    Examination  of  long  account  in  actions  triable  by  a 
jury. 
The  Code  provides  that  the  court  may,  of  its  own  motion 

28 .Wood  V,  Swift,  81  N.  Y.  31. 

29Lennon  v.  Smith,  22  Civ.  Proc.  R.  (Browne)  22,  18  N.  Y.  Supp. 
213;  Kiersted  v.  Orange  &  A.  R.  Co.,  54  How.  Pr.  29. 

soKnowIton  v.  Atkins,  134  N.  Y.  313;  Morgentliau  v.  Walker,  3  Misc. 
615,  52  State  Rep.  937,  23  N.  Y.  Supp.  1161;  Mitchell  v.  Village  of  White 
Plains,  9  App.  Div.  258,  41  N.  Y.  Supp.  496;  Brown  v.  Root  Mfg.  Co., 
76  Hun,  159,  57  State  Rep.  301,  27  N.  Y.  Supp.  551  Where  the  par- 
ties have  stipulated  that  the  case  shall  be  tried  before  a  referee,  but 
the  special  term  refused  to  confirm  a  report  of  the  referee,  the  or- 
der of  reference  will  be  vacated  so  far  as  it  designates  the  referee 
and  a  new  referee  will  be  appointed  to  hear  and  determine.  Bauer  v. 
Bauer,  42  Misc.  557,  87  N.  Y.  Supp.  607. 

31  Ludington  v.  Taft,  10  Barb.  447. 

32  Birdsall  Co.  v.  Ayr.es,  50  State  Rep.  242,  21  N,  Y.  Supp,  898. 
S3  Perry  v.  Levenson,  82  App.  Div.  94,  81  N.  Y.  Supp.  586. 
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or  upon  the  application  of  either  party,  without  the  consent 
of  the  other,  direct  a  trial  of  the  issues  of  fact,  by  a  referee 
where  the  trial  will  require  the  examination  of  a  long  account 
on  either  side,  and  will  net  require  the  decision  of  difficult 
questions  of  law.^^  The  first  question  is  whether  any  account 
at  all  is  involved;  the  second  question  is  whether  the  account 
is  a  long  one;  the  third  is  whether  there  are  difficult  questions 
of  law  involved.  The  first  two  must  be  answered  in  the  affirm- 
ative and  the  last  in  the  negative,  in  order  to  warrant  a  com- 
pulsory reference  of  all  the  issu.es.  The  court  has  jurisdiction 
to  order  a  reference  in  a  common  law  cause  of  action  notwith- 
standing the  action  is  brought  by  an  executor  or  administrator 
who  opposes  the  granting  of  the  order  and  demands  a  trial  by 
jury,  provided  the  action  involves  the  examination  of  a  long 
account.^"  A  reference  will  not  be  ordered,  however,  where 
the  account  is  not  put  in  issue  by  the  answer,'"  nor  where  it 
merely  appears  that  the  case  may  "possibly"  involve  the 
examination  of  a  long  account."  After  the  granting  of  a  new 
trial  of  an  action  by  a  referee,  the  ease  will  not  be  referred  a 
second  time,  where  from  t^ie  first  trial  it  appears  that  the 
examination  of  a  long  account  will  not  be  required. ^^ 

The  account  must,  however,  arise  in  an  action  based  on  a 
contract,'"  as  distinguished  from  a  tort.    An  action  based  on 

54  Code  Civ.  Proc.   J  1013. 

86  Malone  v.  Saints  Peter  &  Paul's  Church,  172  N.  Y.  269, 

se  Van  Ingen  v.  Herold,  46  State  Rep.  425,  19  N.  Y.  Supp.  456.  • 

87  There  must  be  enough  alleged  or  shown  to  justify  an  inference  that 
that  will  be  the  course  of  the  trial.  The  same  rule  applies  to  -equitable 
as  to  legal  actions,  Thayer  v.  McNaughton,  117  N.  Y.  Ill;  Leary  v. 
Albany  Brew.  Co.,  66  App.  Div.  407.  72  N.  Y.  Supp.  657;  Loverin  v. 
Lenox  Corp.,  35  App.  Div  263,  54  N.  Y.  Supp.  724;  C.  B.  Keogh  Mfg. 
Co.  V.  Molten,  40  State  Rep.  688,  16  N.  Y.  Supp.  65;  Cornell  v.  United 
States  Illuminating  Co.,  41  State  Rep.  172,  16  N.  Y.  Supp.  306.  The 
court  may  not  upon  its  own  motion  order  a  reference  against  the  objec- 
tion of  a  party  unless  it  affirmatively  appears  that  the  examinf-tion  of 
a  long  account  is  necessarily  invo.lved  upon  the  trial.  Casptdy  v  Mc- 
Farland,  139  N.  Y.  201. 

38  Betjemann  v.  Brooks,  22  State  Rep.  472,  4  N.  Y.  Supp   813. 

88  Sharp  V.  City  of  New  York,  9  Abb.  Pr.  426. 
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a  tort  or  which  sounds  in  tort  will  not  be  referred,'"'  and  this 
also  applies  to  a  reference  to  assess  damages  on  defendant's 
default."  This  rule  applies,  inter  alia,  to  actions  to  recover 
the  value  of  property  lost  by  the  negligence  of  defendants;*''^ 
actions  for  malpractice;*^  actions  to  recover  damages  for  death 
by  wrongful  act;**  actions  for  conversion;*"  and  actions  found- 
ed on  fraud.*' 

What  constitutes  an  account.     An  account  between  the 

parties  is  one  made  up  of  the  dealings  of  the  parties  with  one 
another,*'  though  the  account  may  be  with  one  party'  only.** 
Items  of  "damage"  do  not  constitute  an  account,*'  nor  does  a 
bill  of  particulars.""  A  bill  of  particulars  cannot  make  an  ac- 
tion referable  which  was  nonreferable  without  it."  So  one 
bill  of  goods,  though  containing  fifty  items,  where  the  goods 
were  delivered  at  one  time,  is  not  an  account."^  Thfi  account 
must  be  between  the  parties  to  the  action."' 

*o  Seardsley  v.  Dygert,  3  Denio,  380;  Harris  v.  Bradshaw,  18  Johns. 
26;  Wickham  v.  Frazee,  13  Hun,  431;  Hyatt  v.  Roach,  1  Abb.  N.  C. 
125. 

"Hewitt  V.  Howell,  8  How.  Pr.  346;  Boyce  v.  Comstock,  Code  R.  (N. 
S.)   290;   Thompson  v.  Finn,  11  Wkly.  Dig.  182. 

42  Hewitt  V.  Howell,  8  How.  Pr.  346;  Warner  v.  Western  Transp.  Co., 
26  Super.  Ct.   (3  Rob.)   705. 

*3  Hoffman  v.   Sparling,  12  Hun,   83. 

"Durkin  v.  Sharp,  22  Hun,   132. 

45  Clark  V.  Candee,  29  Hun,  139;  Fiero  v.  Paulding,  25  State  Rep.  156, 
2  Sllv.  Sup.  Ct.  515,  6  N.  Y.  Supp.  122. 

46  Townsend  v.  Hendricks,  40  How.  Pr,  143. 

47  Dederick's  Adm'rs  v.  Richley,  19   Wend.  108. 

48  Camp  V.  Ingerspll,  86  N.  Y.  433,  436;  Hqssack  v.  Heyerdahl,  38 
Super.  Ct.  (6  J.  &  S.)  391. 

49  Empire  State  Telephone  &  Telegraph  Co.  v.  Bickford.  142  N  Y 
224;  Johnson  v.  Atlantic  Ave.  R.  Co.,  139  N.  Y.  449;  Allentown  Rolling 
Mills  V.  Dwyer,  26  App.  Div.  101,  49  N.  Y.  Supp.  624;  Morrison  v.  Van 
Benthuysen,  103  N.  Y.  675;  Unteirmyer  v.  Beinhauer,  105  N.  Y.  521; 
Mitchell  V.  Oliver,  56  Hun,  208,  31  State  Rep.  120,  9  N.  Y.  Supp.  367; 
Blake  v.  Harrigan,  38  State  Rep.  26,  20  Civ.  Proc.  R.  (Browne)  424, 
14  N.  Y.  Supp.  663. 

60  Dickinson  v.  Mitchell,  19  Abb.  Pr.  -286. 

61  Starkweather  v.  Kittle.  17  Wend.  20. 

62  Swift  V.  Wells,  2  How.  Pr.  79. 

ssQuinn  v.  McDonald.  32  State  Rep,  722.  10  N.  Y.  Supp  855;  Fromer 
V.  Ottenberg.  36  Misc.  631,  74  N.  Y.  Supp.  366. 
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■What  is  a  "long"  account.     No  precise  definition  can 


be  given  as  to  what  constitutes  a  "long"  account.  The  de- 
cision of  that  question  depends  largely  on  the  discretion  of  the 
trial  judge."  It  has  been  said  that  formerly  four  items  were 
held  sufficient  to  constitute  a  long  account,"'  but  no  such  rule 
exists  at  present.  Every  charge  that  may  be  dissected  and 
distributed  over  a  great  number  of  items  does  not  necessarily 
make  a  long  account.'*  So  an  action  on  an  account  stated  does 
not  involve  an  examination  of  a  long  account  though  such  an 
account  consists  of  numerous  items.'^  The  best  test  seems  to 
be  whether  the  account  is  so  long  that  the  jury  can  not  keep 
the  items  in  their  mind.  Where  the  number  of  items  to  be 
litigated  is  not  so  great  that  the  jury  cannot  keep  in  mind  the 
evidence  as  to  each,  and  give  it  proper  weight  and  application, 
a  motion  .for  a  compulsory  reference  will  be  denied.'* 

DiflBcult   questions   of  law.     A   compulsory  reference 

should  not  be  ordered  where  the  trial  will  require  the  decision 

5<  An  account,  though  containing  many  Items,  yet  being  of  a  single 
purchase,  and  made  at  one  time,  is  not  a  long  account.  Stewart  v. 
El\yele,  3  Code  R.  139;  Whitaker  v.  Desfosse,  20  Super.  Ct.  (7  Bosw.) 
678.  Four  items  is  not  a  long  account.  Parker  v.  Snell,  10  Wend.  577. 
One  bill  of  fifty  items  delivered  at  one  time  is  not  a  long  account. 
Swift  V.  Wells,  2  How.  Pr.  79.  A  bill  of  seven  items  on  only  two  differ- 
ent dates  is  not  a  Jong  account.  Smith  v.  Brown,  3  How.  Pr.  9.  One 
bill  of  lading  of  eleven  different  items  is  not  a  long  account.  Miller  v. 
Hooker,  2  How.  Pr.  171.  Five  items  do  not  constitute  a  long  account. 
Dickinson  v.  Mitchell,  19  Abb.  Pr.  286.  A  reference  will  not  be  ordered 
■^here  the  separate  transactions  between  the  parties  were  few,  although 
the  details  of  each  were  numerous.  Farrell  Foundry  &  Mach.  Co.  v. 
Anvil  Horse  Shoe  &  Nail  Co.,  11  Wkly.  Dig.  350.  But  where  plaintiff's 
bill  of  particulars  consisted  of  over  ninety  items  each  of  which  was 
.put  In  issue  and  would  have  to  be  proved  by  reference  to  plaintiff's 
or  defendant's  books,  a  compulsory  reference  was  proper.  Hibbard  v. 
Commercial  Alliance  Life  Ins.  Co..  4  Misc.  422,  53  State  Rep.  517,  24 
N.  Y.  Supp.  332. 

B5  Dickinson  v.  Mitchell,  19  Abb.  Pr.  286. 

66  Hedges  v.  Methodist  Protestant  Church,  23  App.  Div.  348,  48  N.  Y. 
Bupp.  154. 

57  Baker  v.  Walsh,  9  Wkly.  Dig.  18;  Rowell  v.  Giles,  53  How.  Pr.  244; 
IMarsen  v.  Philadelphia  Arch  Iron  Co.,  1  Month.  Law  Bui.  20. 

esSpence  v.  Simis,  137  N.  Y.  616;  Weidenfeld  v.  Woolfolk,  26  Misc. 
,150,  56  N.  Y.  Supp.  740. 
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of  a  difficult  question  of  law,  even  if  it  would  otherwise  be 
proper,  as  iavolving  the  examination  of  a  long  account.^"  But 
in  order  to  warrant  the  denying  of  a  reference  on  the  ground 
that  questions  of  law  will  aris^,  the  court  must  be  satisfied  that 
they  will  be  questions  of  real  difficulty.""  However,  difficult 
questions  of  law,  under  the  statute,  are  not  merely  those  aris- 
ing from  the  facts  presented  by  the  issues,  but  include  ques- 
tions growing  out  of  the  very  character  of  the  issues,  such  as 
questions  of  evidence  on  an  issue  of  fraud."^  .  -^  ' 

Necessity  that  account  be  main  issue.     The  long  account 

,must  be  involved  as  a  direct  and  substantial  issue,"^  i.  e.,  it 
must  be  the  immediate  object  of  the  action  or  of  the  defense 
and  not  the  incidental  or  collateral  object."^  If  independent 
issues  are  raised  by  the  pleadings  or  issues,  in  an  action  triable 
by  the  court,  the  determination  of  which  may  render  an  ac- 
counting unnecessary,  they  should  first  be  tried  in  the  proper 
forum."*  But  in  an  action  at  law  which  must  be  tried  by  a 
jury,  the  mere  fact  that  issues  outside  the  account  are  raised 
is  not  alone  enough  to  defeat  the  right  to  a  reference."''^  A  ref- 
erence will  not  be  ordered  in  the  first  instance  if  the  substantial 

B9  Magown  v.  Sinclair,  5  Daly,  63. 

60  Anonymous,  5  Cow.  423. 

61  Goodyear  v.  Brooks,  27  Super.  Ct.  (4  Rob.)   682. 

62  Smith  V.  New  York  Cent.  &  H.  R.  R.  Co.,  29  Misc.  439,  61  N.  Y. 
Supp.  934;  George  P.  Lee  Coal  Co.  v.  Meeker,  43  Misc.  162,  88  N.  Y. 
Supp.  190. 

63  Camp  V.  IngersoU,  86  N.  Y.  433;  Blake  v.  Harrlgan,  20  Civ.  Proc. 
.R.  (Browne)  424,  14  N.  Y.  Supp.  663;  Keiser  v.  Plath,  36  State  Rep.  24. 

64Malone  v.  Saints  Peter  &  Paul's  Church,  172  N.  Y.  269;  Empire 
State  Telephone  &  Telegraph  Co.  v.  Bickford,  142  N.  Y.  224;  Chu  Pawn 
V.  Irwin,  73  Hun,  182,  25  N.  Y.  Supp.  871;  Cuming  v.  Whiting,  12  Civ. 
Prcc.  R.  (Browne)  443,  9  State  Rep.  830,  27  Wkly.  Dig.  9;  Morrison 
V.  Horrocks,  40  Hun,  428.  But  the  fact  that,  in  an  action  for  an  ac- 
counting, which  involves  the  examination  of  a  long  account  on  one 
or  both  sides,  an  issue  is  raised  as  to  the  character  of  the  accounting, 
whether  joint  or  individual,  is  no  reason  for  denying  a  reference,  where 
that  issue  is  interwoven  with  the  account  itself  and  each  of  its  items. 
Owen  V.  Tyng,  N.  Y.  Daily  Reg.,  Jan.  19,  1883. 

64a  Price  V.  Parker,  44  Misc.  582,  90  N.  Y.  Supp.  98;  Boisnot  v.  Wilson, 
95  App.  Div.  489,  88  N.  Y.  Supp.  867. 

N.  Y.  Prac— 161. 
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issue  involved  is  fraud,"^  though  an  allegation  in  the  complaint 
wherein  an  accounting  is  sought  that  an  alleged  settlement 
has  been  procured  by  fraud  does  not  affect  the  jurisdiction  of 
the  com-t  to  refer  the  case  since  it  merely  shows  plaintiff's 
right  to  have  an  accounting  notwithstanding  such  settlement.''* 
So  a  compulsory  reference  is  not  authorized  by  reason  of  the 
fact  that  an  examination  of  the  defendant's  accounts  with 
third  persons  will  be  necessary  to  determine  the  collateral  ques- 
tion of  his  solvency  at  the  time  of  alleged  misrepresentations."^ 
But  if  an  examination  of  an  account  is  necessary  to  establish 
the  debt  which  it  is  the  object  of  the  action  to  recover  by  set- 
ting aside  a  fraudulent  conveyance, 'the  account  does  not  pre- 
sent a  collateral  or  subsidiary  issue.*^  The  examination  of  a 
long  account,  which  the  Code  contemplates,  is  something. more 
than  mere  formal  proof  of  its  existence.  It  imports  an  actual 
contest  as  to  the  correctness  of  the  different  charges,  or  at 
least,  of  several  of  them;  a  prolonged  examination  of  witnesses 
upon  the  issue,  conflicting  proof,  and  a  judicial  inquiry  and 
determination  as  to  each  one  of  numerous  litigated  items. ''^ 

Effect  of  joinder  of  causes  of  action.  A  defendant  can- 
not be  defeated  of  his  right  to  a  trial  by  jury  by  the  act  of 
plaintiff  in  joining  in  the  complaint  causes  of  action  which 
are  not  referable  with  those  which  are  referable,  where  his 
purpose  is  to  secure  a  reference  of  all  the  causes  of  action,"" 
but  this  does  not  prevent  a  reference  where  several  causes  of 
action  are  set  forth  but  they  all  arise  from  one  transaction,  so 

05  Morrison  7.  Horrocks,  40  Hun,  428;  Bamberger  v.  Fire  Ass'n,  58 
Super.  Ct.  (26  J.  &  S.)  244,  10  N.  Y.  Supp.  229.  An  action  will  not 
be  referred  where  the  right  to  the  account  depends  upon  a  finding  of 
fraud  alleged  to  have  been  practiced  upon  the  defendant.  Tapscott  v. 
-Knowlton,  6  State  Rep.  539,  26  Wkly.  Dig.  290. 

«e  Rowland  v.  Rowland,  141  N.  Y.  485. 

•8'  Keller  v.  Payne,  51  Hun,  316,  4  N.  Y.  Supp.  227. 

•ss  National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y.  581. 

69  Cassidy  v.  McFarland,  139  N.  Y.  201. 

70  Connor  v.  Jackson,  53  App.  Div.  322,  65  N.  Y.  Supp.  693;  Place  v. 
Chesebrough,  63  N.  Y.  315.  See,  also,  Peabody  v.  Cortada,  50  State  Rep. 
743,  21  N.  Y.  Supp.  680;  Evans  v.  Kalbfleisch,  36  Super.  Ct.  (4  J.  &  s  ) 
450,  16  Abb.  Pr.  (N.  S.)  13. 
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that  it  would  have  been  proper  to  state  it  as  one  cause  of  ac- 
tion composed  of  different  items.'^ 

Pleadings  to  be  considered.     It  is  often  stated  that  the 

referability    of   an    action    depends    on   tlie    complaint.     This 
statement  is  misleading.     The  rule  is  true  only  to  this  extent: 

1.  If  the  complaint  is  based  on  contract  and  a  long  account 
is  involved,  the  right  to  a  reference  of  the  cause  of  action 
cannot  be  defeated  by  an  answer  setting  up  defenses  based 
on  a  tort  or  counterclaims  which  are  not  referable.''^  But  onlj"^ 
the  issues  raised  by  the  complaint  and  the  denials  and  de- 
fenses thereto  set  up  in  the  answer  should  be  referred.  De 
fendant  is  entitled  to  a  jury' trial  of  the  issues  raised  by  his 
counterclaim  if  they  do  not  involve  a  long  account.^^ 

2.  If  the  cause  of  action  set  out  in  the  complaint  is  not  re- 
ferable and  the  same  is  put  at  issue  by  the  answer,  the  court 
has  not  power  to  order  a  reference  without  consent  of  par- 
ties, although  the  answer  sets  up  a  counterclaim  involving  a 
long  account.^*  Should  the  counterclaim  require  examination, 
a  reference  can  be ,  ordered  as  to  it  after  trial  of  the  issues. '° 

But  where  the  answer  sets  up  affirmative  defenses  which 
show  that  the  action  will  involve  the  examination  of  a  long  ac- 
count, a  motion  for  a  compulsory  reference  should  be  granted, 
though  there  is  nothing  in  the  complaint  to  indicate  the  ne- 
cessity of  a  reference.'"'  So  if  the  defendant  does  not  deny  the 
cause  of  action  but  relies  solely  on  his  counterclaim  which  in- 
volves a  long  account,  a  reference  may  be  ordered  though  the 
cause  of  action'set  up  in  the  complaint  is  not  referable. 

Illustrations  of  rule  as  applied  to  particular  actions. 

An  action  in  which  a  reference  is  often  applied  for  is  an  ac- 

71  Connor  v.  Jackson,  53  App.  Div.  322,  65  N.  Y.  Supp.  6,93. 

72Welsli  V.  Darragh,,52  N.  Y.  590. 

73  Hoffman  House  v.  Hoffman  House  Cafe,  36  App.  Div.  176,  55  N. 
Y.  Supp.  763;  McAleer  v.  Sinnott,  30  App.  DiT.  318,  51  N.  Y.  Supp. 
956. 

74Steck  V.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236;  Townsend  v. 
Hendricks,  40  How.  Pr.  143;  IJntermyer  v.  Beinhauer,  105  N.  Y.  521. 

75  Id. 

76  Guaranty  Trust  Co.  v.  Robinson,  31  Misc.  277,  64  N.  Y.  Supp.  366; 
Irving  V.  Irving,  90  Hun,  422,  35  N.  Y.  Supp.  744;  Haig  v.  Boyle,.  20  BJi.SC 
155,  45  N.  Y.  Supp.  816. 
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tion  by  an  attorney  to  recover  for  his  services.  There  has  been 
much  opposition  to  references  in  such  cases,  and  it  has  been 
urged  that  one  lawyer  ought  not  to  pass  on  the  bill  of  another 
lawyer.'^  There  is  no  question,  at  present,  however,  of  the 
power  to  order  a  reference  in  such  a  case  provided  a  long 
account  is  actually  involved,'^  but  the  trend  of  the  more  re- 
cent decisions  is  to  refuse  a  reference  in  such  cases  unless  it 
can  plainly  be  seen  that  in  consequence  of  the  nature  of  the 
demand  and  of  the  proofs  required  to  sustain  it,  it  will  be 
impracticable  to  try  the  case  with  a  jury.''"  The  real  test  is 
v.rhether  so  many  separate  and  distinct  items  of  account  will 
be  litigated  on  the  trial  that  a  jury  cannot  keep  the  evidence 
in  mind  in  regard  to  each  of  the  items  and  give  it  the  proper 
weight  and  application  when  they  retire  to  deliberate  on  their 
verdict.*"  In  pursuance  of  this  rule  it  has  been  held  that  a  com- 
pulsory reference  can  not  be  ordered  where  the  claim  was  for 
services  in  four  suits  though  the  bill  of  particulars  contained 
over  a  hundred  items  ;*'^  or  where  there  were  only  three  sepa- 
rate subjects  of  employment  but  one  hundred  and  fifty  items  f^ 
or  where  the  services  were  rendered  in  one  action,  four  man- 
damus proceedings,  two  street  openings,  and  in  drawing  con- 
tracts;*^ or  where  the  services  embraced  ten  items,  six  of  which' 
were  for  consultations,  one  for  counsel  fees  and  consultation, 

Ti  Bamberger  v.  Duden,  9  State  Rep.  685.  See,  also,  Martin  v.  Wind- 
sor Hotel  Co.,  10  Hun,  304. 

78  The  cases  refusing  such  reference  all  rest  upon  circumstances  of 
discretion,  or  upon  the  ground  that  the  action  did  not  involve  a  long 
account.  Stebbins  v.  Cowles,  30  Hun,  523,  4  Civ.  Proc.  R.  (Browne) 
302,  66  How.  Pr.  28. 

TO  Watson  v.  Cooney,  56  Super.  Ct.  (24  J.  &  S.)  247,  3  N.  Y.  Supp.  211, 
18  State  Rep.  880. 

so  Spence  v.  Simis,  137  N.  Y.  616.  Reference  held  properly  refused  in 
Hoar  V.  Wallace,  24  App.  Div.  161,  48  N.  Y.  Supp.  748;  Stein  v.  New 
York  News  Pub.  Co.,  47  App.  Div.  550,  62  N.  Y.  Supp.  579.  Held  prop- 
erly granted  in  Clinch  v.  Henck,  49  App.  Div.  183,  62  N.  Y.  Supp.  1058; 
Lewis  V.  Snook,  88  App.  Div.  343,  84  N.  Y.  Supp.  634. 

81  Spence  v.  Simis,  137  N.  Y.  616. 

82Feoter  v.  Arkenburgh,  147  N.  Y.  237. 

83  Hedges  v.  Methodist  Protestant  Church,  23  App.  Div.  347,  48  N  Y 
Supp.  154. 
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one  for  drawing  complaint,  one  for  demanding  property  from 
sheriff,  and  one  for  attendance  on  justification  of  bail,  and  all 
pertaining  to  two  matters  only.*^  A  reference  will  not  be 
ordered  if  the  only  question  is  as  to  the  value  of  the  services,*^ 
nor  if  the  services  were  all  rendered  in  one  action*"  or  under 
one  geiierai  retainer,*^  nor  if  a  gross  charge  is  made  for  the 
entire  services.**  The  fact  that  the  services  consist  of  distinct 
steps  and  proceedings  which  may  be  stated  in  numerous  sepa- 
rate items  does  not  make  the  attorney's  bill  a  long  account.*" 
So  the  making  out  of  a  bill  of  particulars  specifying  the  items 
does  not  make  a  "long  account.'""  But  where  plaintiff  sues 
for  services  rendered  under  several  retainers  and  the  services 
claimed  are  numerous  and  complex,  it  is  proper  to  refer  the 
case."^ 

The  same  rules  apply  to  an  action  by  a  physician  to  recover 
for  his  services.  But  a  physician's  action  for  services  during 
a  period  of  time  when  by  special  agreement  he  was  to  devote 
his  entire  time  to  the  service  of  the  defendant's  testator  to  the 
exclusion  of  all  other  business  so  far  as  he  might  be  required, 
and  in  which  he  bases  his  claim  upon  the  per  diem  value  of 
his  services  during  such  period,  does  not  involve  the  examina- 
tion of  a  long  account,  and  is  not  properly  referable."^     Other 

Si  Merritt  v.  Vigelius,  28  Hun,  420. 

85  Cantine  v.  Russell,  168  N.  Y.  484;  Hull  v.  Allen,  4  Civ.  Proc.  R. 
(Browne)  300,  66  How.  Pr.  124;  Adams  v.  City  of  Utica,  6  Civ.  Proc. 
R.  (Browne)  294;  Flanders  v.  Odell,  16  Abb.  Pr.  (N.  S.)  247,  2  Hun, 
664;  Davis  v.  Walsh,  48  Super.  Ct.  (16  J.  &  S.)   515. 

86  Randall  v.  Sherman,  131  N.  Y.  669;  Abbott  v.  Corbin,  22  App.  Div. 
584,  48  N.  Y.  Supp.  103;  Fitch  v.  Volker  &  Felthousen  Mfg.  Co.,  70 
Hun,  71,  53  State  Rep.  443,  23  N.  Y.  Supp.  1103;  Tracy  v.  Stearns,  61 
How.  Pr.  265,  24  Hun,  662;  Benn  y.  First  Nat.  Bank,  19  Wkly.  Dig. 
206. 

87  Cantine  v.  Russell,  168  N.  Y.  484,  which  followed  Feeter  v.  Arken- 
burgh,  147  N.  Y.  237. 

88  Martin  v.  Gould,  13  Civ.  Proc.  R.  (Browne)  45;  Van  Slyck  v.  Inger- 
soll,  13  Civ.  Proc.  R.   (Browne)   48. 

89Estes  V.  Dean,  ]  App.  Div.  35,  36  N.  Y.  Supp.  747;  Randall  v.  Sher- 
man, 131  N.  Y.  669. 

90  Randall  v.  Sherman,  131  N.  Y.  669. 

91  Richards  v.  Stokes,  1  App.  Div.  305,  37  N.  Y.  Supp.  246. 

02  Simmons  v.  Bigelow,  24  State  Rep.  806,  6  N.  Y.  Supp.  435. 
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familiar  examples  of  actions  in  which  a  eompulsoiy  reference 
is  ordered  where  a  long  account  is  involved  are  actions  for 
work  done  and  materials  furnished  ;°^  actions  for  goods  sold 
and  delivered;""  actions  for  money  had  and  received"^  where 
the  action  is  based  on  a  contract  rather  than  a  tort  ;°^  and  ac- 
tions to  foreclose  a  mechanic's  lien;"  but  an  action  on  an  in- 

93  Deeves  v.  Metropolitan  Realty  Co.,  6  Misc.  91,  55  Stats  Rep.  399,  26 
N.  Y.  Supp.  23;  Contmental  Bank  Note  Co.  v.  Industrial  Exhibition 
Co.,  1  Hun,  118.  Where  the  schedule  made  a  part  of  the  complaint  sets 
out  a  large  number  of  items  of  supplies  furnished  for  a.  restaurant,  and 
of  work  done,  during  three  years,  entailing  the  examination  of  a  long 
account,  the  answer  does  not  relieve  the  plaintiff  from  making  proof 
of  each  item,  by  admitting  the  furnishing  ■within  the  dates  specified 
of  certain  goods  and  services,  where  it  denies  all  other  allegations  of 
the  complaint;  and  a  reference  of  the  issues  so  raised  is  proper.  Holt- 
man  House  V.  Hoffman  House  Cafe,  36  App.  Div.  176,  55  N.  Y.  Supp.  763. 
But  the  action  will  not  be  referred  where  no  value  was  to  be  ascertain- 
ed, that  having  been  fixed  by  the  contract,  but  performance  only  had  to 
be  proved.    De  Graff  v.  MacKlnley,  38  Super.  Ct.'(6  J.  &  S.)   203. 

94Roberson  v.  Murray,  73  Hun,  490,  26  N.  Y.  Supp.  480;  Cauda  v. 
Robbins,  28  State  Rep.  394,  7  N.  Y.  Supp.  895;  Sage  v.  Shepard  & 
Morse  Lumber  Co.,  76  Hun,  134,  57  State  Rep.  329,  27  N.  Y.  Supp.  559: 
Cochrane  Carpet  Co.  v.  Howells,  86  Hun,  243,  67  State  Rep.  51,  33  N. 
Y.  Supp.  309.  Reference  may  be  ordered  even  though  defendant  ad- 
mits the  number  and  quantity  but  not  the  articles  charged  (Welsh  v. 
Darragh,  52  N.  Y.  590)  or  the  answer  counterclaims  damages  for  breach 
of  warranty  and  fraud  (Id.).  Reference  refused  in,  Childs  v.  Mayer. 
24  State  Rep.  343,  5  N.  Y.  Supp.  340  and  in  Spence  v.  Simis,  137  N.  Y. 
616. 

9s  Shipman  v.  Bank  of  New  York  State,  25  State  Rep.  210,  6  N.  Y. 
Supp.  292;  City  of  New  York  v.  Genet,  4  Hun,  658,  67  Barb.  275;  People 
v.  Wood,  121  N.  Y.  522.  This  is  so  notwithstanding  unnecessary  allega- 
tions of  conversion  in  the  complaint  Town  of  Westchester  v.  Hender- 
son, 24  Wkly.  Dig.  237;  Silver  Min.  Co.  v.  Knowlton,  6  State  Rep.  526. 
As  to  references  in  actions  by  client  to  recover  money  in  hands  of  at- 
torney, see  Burt  v.  Nafls,  73  Hun,  574,  26  N.  Y.  Supp.  184  and  Paulison 
V.  Field,  22  Wkly.  Dig.  48. 

96  Action  held  tiased  on  contract.  Vilmar  v.  Schall,  61  N.  Y.  564; 
Booss  V.  Mihan,  4  Misc.  614,  24  N.  Y.  Supp.  112;  People  v.  Peck,  57 
How.  Pr.  315.  Action  held  based  on  tort.  Willard  v.  Doran  &  Wright 
Co.,  48  Hun,  402,  1  N.  Y.  Supp.  345,  588. 

9T  Weber  v.  Hearn,  7  App.  Div.  306,  40  N.  Y.  Supp.  273;  Tooker  v. 
Rinaldo,  11  Hun,  154.     But  a  reference  of  proceedings  to  foreclose  a 
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surance  policy  will  not  be  referi'cd  merely  because  the  proofs 
of  loss  consist  of  numerous  items,"'  nor  will  an  action  on  a  ne- 
gotiable instrument  merely  because  the  consideration  is  at- 
tacked and  many  items  of  account  go  to  make  up  the  amount 
of  the  note."' 

Reference  as  matter  of  right.    A  reference  where  a  long 

account  is  involved  is  not  a  matter  of  right  but  rests  in  the 
discretion  of  the  eourt,^°°  which  will  not  be  interfered  with  by 
the  appellate  division  except  where  clearly  abused,^"^  and  is 
not  reviewable  in  the  court  of  appeals.^"^  The  judge  may  re- 
fuse a  reference  no  matter  how  long  an  account  will  have  to 
be  examined,  if,  in  his  opinion,  the  ends  of  justice  will  best 
be  promoted  thereby."'' 

§  1861..    Examination  of  long  account  in  actions  triable  by  the 
court. 

The  Code  provides  that  in  an  action  triable  by  the  court 
without  a  jury,  a  reference  may  be  made  to  decide  the  whole 
issue  or  any  of  the  issues,  or  to  report  the  referee's  finding 
on  one  or  more  specific  questions  of  fact  involved  in  the  is- 
sue.^"*    This  provision  applies  to  both  common  law  and  equity 

mechanic's  lien  must  be  of  the  whole  matter.  Sheahy  v.  Tomlinson,  1 
Wkly.  Dig.  24. 

98'Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550;  Freeman  v.  Atlantic 
Mut.  Ins.  Co.,  13  Abb.  Pr.  124.  Contra,  Lewis  v.  Irving  Fire  Ins.  Co., 
15  Abb.  Pr.  303,  note;  appeal  dismissed  15  Abb.  Pr.  140,  note;  Batchelor 
V.  Albany  City  Ins.  Co.,  6  Abb.  Pr.  (N.  S.)  240,  37  Ho-s?.  Pr.  399,  31 
Super.  Ct.   (1  Sweeny)   346. 

99  Brian  v.  Williams,  24  Misc.  392,  53  N.  Y.  Supp.  551.  Compare,  how- 
ever, Haig  V.  Boyle,  20  Misc.  155,  45  N.  Y.  Supp.  816,  where  a  counter- 
claim was  interposed. 

100  Wheeler  v.  Falconer,  30  Super.  Ct.  (7. Rob.)  45.  The  power  to  re- 
fer actions  as  involving  a  long  account  is  more  for  the  convenience  of 
the  court  than  as  conferring  a  right  on  the  parties.  Goodyear  v.  Brooks, 
27  Super.  Ct.  (4  Rob.)   682,  2  Abb.  Pr.   {N.  S.)   296. 

101  Allentown  Rolling  Mills  v.  Dwyer,  26  App.  Div.  101«,  49  N.  Y.  Supp. 
624. 

102  Martin  v.  Windsor  Hotel  Co.,  70  N.  Y.  101. 

103  Harris  v.  Aktieholaget  Separator,  21  State  Rep.  104,  4  N.  Y.  Supp. 

126. 

104  Code  Civ.  Proc.  §  1013.     Action  to  set  aside  fraudulent  conveyances. 
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actions. ^°°  It,  however,  must  be  read  in  connection  with  what 
precedes,  and  so  read  the  rule  is  that  only  issues  of  fact  are 
referable  and  then  only  where  the  trial  will  require  the  ex- 
amination of  a  long  account  on  either  side  and  will  not 
require  the  decision  of  difficult  questions  of  law.^°°  For  in- 
stance, there  is  no  authority  for  the  ordering  of  a  reference  of 
the  question  of  past  damages  in  an  action  against  an  elevated 
railroad  for  an  injunction  and  damages,  after  the  easements 
have  been  acquired  by  direction  of  the  court  and  the  awards 
paid,  since  in  such  a  case  no  long  account  is  involved.^"'  So 
the  court  cannot,  where  it  refuses  to  grant  a  decree  for  spe- 
cific performance,  refer  plaintiff's  demand  for  damages.^"*  In 
an  action  for  an  accounting,  a  reference  should  not  be  ordered 
to  take  and  state  the  accounts  until  after  it  has  been  determin- 
ed by  an  interlocutory  judgment  that  the  plaintiffs  are  entitled 
to  an  aecounting.^"^ 

Eeference  to  report  on  one  or  more  specific  questions  of 

fact.  The  last  clause  of  the  Code  section  under  consideration 
authorizes  a  reference  "to  report  the  referee's  finding,  on  one 
or  more  specific  questions  of  fact,  involved  in  the  issue."  The 
question  arises  whether  this  clause  applies  only  where  the  trial 

National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y.  581.  Action  to 
foreclose  a  mortgage.  Central  Trust  Co.  v.  New  York  City  &  N.  R. 
Co.,  18  Abb.  N.  C.  381,  4  State  Rep.  639,  42  Hun,  602.  Actions  between 
partners  for  an  accounting  where  the  right  to  an  accounting  is  not  in 
issue.  Streat  v.  Rothschild,  12  Abb.  N.  C.  383,  12  Daly,  95;  Rutty 
V.  Person,  12  Abb.  N.  C.  353;  McCall  v.  Moschowitz,  14  Daly,  16,  10 
Civ.  Proc.  R.  107.  A  reference  cannot  be  ordered  to  state  the  interest 
of  partners  in  the  firm  assets,  but,  after  the  interest  has  been  ascer- 
tained, a  reference  to  take  the  account  is  proper.  Magennis  v.  Soheid, 
72  State  Rep.  432,  36  N.  Y.  Supp.  1030. 

105  Dane  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  21  Hun,  259. 

100  Thayer  v.  McNaughton,  117  N.  Y.  111. 

loT  Jacquelin  v.  Manhattan  Ry.  Co.,  12  Misc.  330,  65  State  Rep.  787, 
33  N.  Y.  Supp.  6^5. 

los  Standard  Fashion  Co.  v.  Slegel-Cooper  Co.,  44  App.  Div.  121,  132, 
60  N.  Y.  Supp.  739. 

io»  Jordan  v.  Underbill,  71  App.  Div.  559,  76  N.  Y.  Supp.  95;  Brennan 
V.  Gale,  44  App.  Div.  396,  61  N.  Y.  Supp.  6;  Knox  v.  Gleason,  63  App. 
Div.  99,  71  N.  Y.  Supp.  213.  Compare  Boisnot  v.  Wilson,  95  App.  Div. 
489,   88  N.  Y.   Supp.   867. 
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requires  the  examination  of  a  long  account  and  does  not  in- 
volve difficult  questions  of  law.  The  court  of  common  pleas 
has  so  held,^^"  and  the  decision  was  affirmed  by  the  court  of 
appeals  which  did  not,  however,  pass  on  this  precise  point.^^^ 
The  court  of  appeals  had  previously  laid  down  dictum  that  the 
court  has  power  to  refer  one  or  more  specific  questions  of  fact 
involved  in  the  issue,  not  to  determine  but  to  report  upon  for 
the  information  of  the  court,  and  the  court  is  not  bound  by 
any  finding  or  ruling  of  the  referee  in  such  case  but  can  adopt 
the  findings,  'or  from  the  testimony  make  new  ones.^^^  It 
would  seem  that  the  court  has  no  power,  under  this  clause,  to 
make  a  compulsory  order  directing  the  evidence  to  be  taken 
before  a  referee,  and  the  cause  to  be  brought  on  for  trial  be- 
fore the  court  upon  the  pleadings  and  the  evidence  so  taken.^^'? 

Order  of  trial  of  issues.     Where  a  reference  is  made 

without  the  consent  of  the  opposing  party,  to  report  upon  a 
specific  question  of  fact  involved  in  the  issue,  and  the  deter- 
mination of  one  or  more  other  issues  is  necessary  in  order  to 
enable  the  court  to  render  judgment,  they  must  be  tried,  either 
before  or  after  the  filing  of  the  report,  as  the  court  directs, 
and  either  by  a  jury,  or  by  the  court,  without  a  jury,  as  the 
case  requires.  Where  they  are  tried  by  a  jury,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report.^" 

§  1862.    Reference  of  incidental  questions. 

• 

The  Code  provides  that  "The  court  may  likewise,  of  its  own 
motion,  or  upon  the  application  of  either  party,  without  the 
consent  of  the  other,  direct  a  reference  (1)  to  take  an  account, 
and  report  to  the  court  thereon,  either  with  or  without  the  tes- 
timony, after  interlocutory  or  final  judgment,  or  where  it  is 

110  Doyle  7.  Metropolitan  El.  R.  Co.,  1  Misc.  376,  381,  20  N.  Y.  Supp. 
865.     To  same  effect,  Barnes  v.  West,  16  Hun,  68. 

111  Doyle  V.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505. 

iL2Drexel  v.  Pease,  129  N.  Y.  96.  See,  also.  Central  Trust  Co.  v. 
New  York  City  &  N.  R.  Co.,  18  Abb.  N.  C.  381,  42  Hun,  602,  4  State  Repi 
639,  25  Wkly.  Dig.  520. 

113  Farmers'  Nat.  Bank  of  Malflne  v.  Houston,  44  Hun,  567. 

114  Code  Civ.  Proc.  §  1014. 
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necessary  to  do  so,  for  the  information  of  the  court ;  and  also 
(2)  to  determine  and  report  upon  a  question  of  fact,  arising 
in  any  stage  of  the  action,  upon  a  motion,  or  otherwise,  except 
upon  the  pleadings.  "^^^  References  of  this  kind  are  also  pro- 
vided for,  by  special  Code  provisions,  in  various  actions  and 
special  proceedings,  such  as  partition  and  divorce  actions,  but 
such  references  will  be  considered  in  subsequent  chapters  ex- 
cept in  so  far  as  general  rules  applicable  to  all  references  of 
this  kind  are  involved.  So  the  right  to  a  reference  on  the 
hearing  'of  particular  motions  is  provided  for  by  many  Code 
provisions  scattered  throughout  the  Code  which  have  been, 
and  will  be,  considered  in  connection  with  such  motions. 

Reference  to  take  an  account.     The  first  part  of  the 

above  Code  section  authorizes  a  reference  "to  take  an  account, 
and  report  to  the  court  thereon,  either  with  or  without  the 
testimony,  after  interlocutory  or  final  judgment,  or  where  it 
is  necessary  to  do  so,  for  the  information  of  the  court."  The 
words  imply  a  power  in  the  referee  to  decide,  or  at  least  to 
make  findings,  though  the  ultimate  decision  remains  with  the 
court.^^"  The  clause  would  be  dearer  if  the  phrase  "or  where 
it  is  necessary  to  do  so,  for  the  information  of  the  court" 
was  omitted.  It  is  submitted  that  this  last  phrase  refers  to 
an  account  but  obviates  the  necessity  of  an  interlocutory  or 
final  judgment  as  a  condition  precedent. 

Eeference  on  collateral  matters.     The  second  part  of 

the  Code  section  under  consideration  authorizes  a  reference 
"to  determine  and  report  on  a  question  of  fact,  arising  in  any 
stage  of  the  action,  on  a  motion,  or  otherwise,  except  on  the 
pleadings.""^     This  clause  contains  no   authority  to   order  a 

115  Code  Civ.  Proc.  §  1015. 

116  Doyle  V.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505,  510. 

1"  Reference  on  motion  to  open  a  default  Martin  v,  Hodges,  45 
Him,  38,  9  State  Rep.  423,  27  Wkly.  Dig.  47;  Dovale  v.  Ackermann,  27 
State  Rep.  895,  7  N.  Y.  Supp.  833.  On  motion  to  cancel  a  judgment. 
Dwight  V.  St.  Jolin,  25  N.  Y.  203;  Clark  v.  Brooks,  26  How.  Pr.  277. 
On  motion  to  set  aside  a  judgment.  Kinney  v.  Meyer,  32  State  Rep. 
545,  10  N.  Y.  Supp.  448;  Killian  v.  Washington,  2  Code  Rep.  78.  On 
motion  to  vacate  an  order  of  arrest.  Barron  v.  Sanford,  6  Abb.  Pr. 
320,  note,  14  How.  Pr.  443;  Stelle  v.  Palmer,  7  Abb.  Pr.  181. 
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reference  "to  take  testimony"  but  only  "to  determine"  a 
question  of  fact  and  report  such  determination  to  the  court. ^^^ 
Furthermore  no  question  can  be  referred  which  arises  on  the 
pleadings.  The  reference  must  be  to  determine  some  fact  that 
arises  collaterally  and  not  directly.^^'  For  instance,  the  dam- 
ages recoverable  in  an  equity  action  against  an  elevated  rail- 
road company  to  restrain  continuous  trespasses  constitute  an 
issue  in  the  case  which  arises  on  the  pleadings  and  cannot  be 
eompulsorily  referred,^^"  as  does  the  damages  in  an  action  for 
specific  performance. '^^'^  In  causes  of  an  equitable  nature, 
where  facts  "other  than  those  presented  by  the  issues  in  the 
pleadings"  are  necessary  to  be  known  to  the  court,  in  order 
to  enable  them  to  frame  the  proper  decree,  the  court  has  pow- 
er, not  only  by  the  Code,  but  as  a  court  of  equity,  to  order  a 
reference  for  the  purpose. ^^^ 

References  of  disputed  questions  of  fact  arising  on  motions 
should  only  be  ordered  in  extraordinary  cases,  and  where  such 
such  reference  is  absolutely  necessary  to  determine  questions 
of  vital  importance. ^^'  This  clause  does  not  authorize  a  ref-, 
erence  to  obtain  the  opinion  of  a  referee  upon  questions  "of 
law"  arising  upon  a  motion.""  Eeferenee  of  questions  of  fact 
arising  on  a  motion  are  only  made  for  the  purpose  of  givingi 
the  parties  an  opportunity  to  cross-examine  affiants  and  fori 
the  introduction  of  additional  testimony  on  the  question  in- 
volved in  the  motion. '^^ 

Reference  in  special  cases  as  provided  for  by  section 

827  of  the  Code.     In  another  chapter  of  the  Code,  the  follow- 

us  But  compare  Matter  of  Lord's  Estate,  81  Hun,  590,  30  N.  Y.  Supp. 
1117;  Dean  v.  Driggs,  82  Hun,  561,  31  N.  y.  Supp.  548;  Frost  v.  Reinach, 
40  Misa  412,  81  N.  Y.  Supp.  246. 

119, 120  Doyle  v.  Metropolitan  El.  Ry.  Co.,  136  N.  Y.  505,  511. 

121  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  44  App.  Div.  121,  132, 
GO  N.  Y.  Supp.  739. 

122  Elnore  v.  Thomas,  7  Abb.  Pr.  70. 

123  Wamsley  v.  H.  L.  Horton  &  Co.,  68  Hun,  549,  52  State  Rep.  767, 
23  N.  Y.  Supp.  85;  Weinberger  v.  Metropolitan  Traction  Co.,  63  App. 
Div.  240,  71  N.  Y.  Supp.  289;  Bucholtz  v.  Florida  East  Coast  Ry.  Co., 
59  App.  Div.  566,  69  N.  Y.  Supp.  682. 

124  Kelly  V.  Charlier,  18  Abb.  N.  C.  416. 

125  Woodward  v.  Musgrave,  14  App.  Div.  291,  43  N.  Y.  Supp.  §30. 
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ing  provision  is  found:  "Where  a  provision  of  this  act  au- 
thorizes the  court  to  approve  an  undertaking  or  the  sureties 
thereto,  or  to  make  an  examination  'or  inquiry,  or  to  appoint 
an  appraiser,  receiver,  or  trustee,  it  may  direct  a  reference  to 
one  or  more  persons  designated  in  the  order,  either  to  make  the 
approval,  examination,  inquiry  or  appointment,  or  to  report 
the  facts  to  the  court,  for  its  action  thereupon.  And  where, 
according  to  the  practice  of  the  court  of  chancery,  on  the  thir- 
ty-first day  of  December,  eighteen  hundred  and  forty-six,  a 
matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery, 
a  court  having  authority  to  act  thereupon,  may  direct  a  ref- 
erence to  one  or  more  persons,  designated  in  the  order,  with 
the  powers  which  were  possessed  by  the  clerk,  or  the  master 
in  chancery,  except  where  it  is  otherwise  specially  prescribed 
by  law. '  '^^^  Under  this  provision,  a  reference  may  be  ordered 
in  special  proceedings,  such  as  habeas  corpus  proceedings, ^^^  or 
contempt  proceedings,"^  or  on  the  application  of  creditors  for 
the  removal  of  an  assignee,"^  or  on  a  petition  to  compel  an 
attorney  to  pay  over  money  collected  and  property  with- 
held,"" or  on  an  application  for  substitution  of  attorneys,"^  or 
in  mandamus  proceedings.^'^  But  it  seems  that  the  latter  clause 
does  not  authorize  a  compulsory  order  to  merely  take  testimony 
to  be  used  on  a  trial  before  the  court. ^'^^ 

ART.  III.  PROCEDURE  TO  PROCURE  AND  ORDER. 

§  1863.    Motion. 

Either  party  may  make  the  motion  or  the  court  may  order 

126  Code  Civ.  Proc.  §  827. 

127  People  ex  rel.  Keator  v.  Moss,  6  App.  Div.  414,  39  N.  Y.  Supp.  690; 
Matter  of  Dixon,  11  Abb.  N.  C.  118,  4  Month.  Law  Bui.  84. 

128  Davies  v.  Davies,  20  Abb.  N.  C.  170. 

129  Matter  of  Mellen,  45  State  Rep.  349,  18  N.  Y.  Supp.  515. 

130  Taylor  Iron  &  Steel  Co.  v.  Higgins,  49  State  Rep.  645,  20  N.  Y. 
Supp.  746. 

131  Doyle  V.  City  of  New  York,  26  Misc.  61,  56  N.  Y.  Supp.  441. 

132  Reference  may  be  ordered  irrespective  of  any  power  conferred  by 
statute.  People  ex  rel.  Del  Mar  v.  St.  Louis  &  S.  F.  Ry.  Co.,  19  Abb. 
N.  C.  1,  44  Hun,  552,  7  State  Rep.  415. 

133  Farmers'  Nat.  Bank  v.  Houston,  44  Hun,  567. 
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a  reference  of  its  own  motion.^^*  If  the  reference  is  interloc- 
utory, it  is  often  provided  for  by  an  interlocutory  judgment, 
without  any  special  motion  therefor,  as  where  the  reference  is 
to  take  an  account. 

The  motion  should  ordinarily  be  made  at  special  term."'* 
The  right  to  move  at  a  trial  term  can  exist  only  when  the  cause 
is  on  the  calendar  ready  for  trial,  and  the  object  is  to  prevent 
its  being  then  tried.^^^  The  reference  of  a  cause  pending  in 
a  county  court  may  be  ordered  by  that  court. "^ 

Time   for  motion.     All  the  issues   cannot  be  referred 

until  the  summons  has  been  served  on  the  defendants,^^^  and 
there  has  been  a  joinder  of  issues,^''"  though  a  motion  to  refer 
may  be  made  immediately  on  joinder  of  issue  without  waiting 
to  see  if  an  amended  pleading  will  be  served  as  of  course.^*" 
The  question  of  laches  is  seldom  presented.  In  an  equitable  ac- 
tion, a  reference  may  be  ordered  at  any  stage  of  the  case  when 
it  becomes  manifest  that  to  do  so  willserve  the  ends  of  justice.^" 
A  motion  to  refer  incidental  questions  may  be  made  during  the 
trial  or  even  after  interlocutory  or  final  judgment  though  such 
references  are  generally  ordered  of  the  court's  own  motion 
either  on  the  trial  or  by  a  provision  in  the  decision.  And  a 
trial  judge  does  not  lose  the  power  to  order  a  reference  and  to 
name  the  referee  by  omitting  to  do  it  in  the  decision,  so  long 
as  the  decision  clearly  and  evidently  contemplates  the  stating 
of  an  account  between  the  parties,  and  a  judgment  appointing 
a  referee  strictly  carries  out  the  decision  made.^*^     Noticing 

134  Code  Civ.  Proc.  §§  1013,  1015. 

135  Scudder  v.  Snow,  29  How.  Pr.  95.  Practice  in  first  department, 
see  Dickinson  v.  Barle,  31  App.  Div.  236,  52  N.  Y.  Supp.  615. 

'  136  Wheeler  v.  Falconer,  30  Super.  Ct.  (7  Rob.)  45,  48. 

13T  Coy  V.  Rowland,  40  How.  Pr.  385. 

133  Goodyear  v.  Brooks,  27  Super.  Ct.  (4  Rob.)  682,  2  Abb.  Pr.  (N. 
S.)  296;  Hawkins  v.  Avery,  32  Barb.  551. 

3  39Kimbel  v.  Mason,  61  Hun,  337,  40  State  Rep.  646,  16  N.  Y.  Supp. 
72;  Jansen  v.  Tappen,  3  Cow.  34.  The  order  should  not  be  granted 
without  an  inspection  of  the  pleadings.  Cuthbert  v.  Hutchins,  7  App. 
Div.  251,  40  N.  Y.  Supp.  277. 

110  Bnos  V.  Thomas,  4  How.  Pr.  290. 

"1  Rutty  T.  Person,  49  Super.  Ct   (17  J.  &  S.)   55. 

i42Zapp  V.  Miller,  109  n:  Y.  51,  57. 
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the  case  for  trial  at  a  trial  term  does  not  waive  the  right  to 
move  for  a  reference. '^''^ 

Motion  papers.     The  referability  of  an  action  is  not  to 

be  determined  by  the  pleadings  alone  but  the  fact  that  the 
examination  of  a  long  account  will  be  required  may  be  estab- 
lished by  affidavits.^**  The  order  should  not,  however,  be 
granted,  merely  on  affidavits  without  an  inspection  of  the^ 
pleadings. ^''^  The  moving  papers  must  show  that  an  account 
is  necessarily  involved,'-*''  and  also  that  the  account  is  a  long 
account.^*^  Ordinarily  it  is  not  sufficient  to  merely  allege  the 
conclusion  that  the  trial  requires  the  examination  of  a  long  ac- 
count,^** but  such  an  affidavit  may  be  sufficient  where  it  is  not 
contradicted,^*"  though  it  is  not  conclusive  of  the  fact  even 
where  uncontradicted.^^"  The  affidavit  must  state  that  issue  is 
joined,^"  but  need  not  state  the  place  of  trial,"^"  though  it  is 
customary  to  do  so.  It  is  not  necessary  to  allege  in  the  mov- 
ing affidavits  that  no  difficult  question  of  law  is  involved, 
though  if  such  an  allegation  is  made  it  is  immaterial  that  it  is 
made  by  the  plaintiff  who  is  not  a  lawyer  where  the  character 
of  the  action  appears  from  the  papers.^^^  The  affidavit  should 
state  that  no  previous  application  has  been  made  for  the  order 
if  the  application  is  ex  parte. ^^* 

The  affidavit  must  be  made  by  the  party  unless  his  omission 

"3  Hong  Kong  &  S.  Banking  Co.  v.  Seely,  7  State  Rep.  496. 

"4De  Graff  v.  Mackinley,  38  Super.  Ct.  (6  J.  &  S.)  203;  Crawford 
V.  Canary,  28  App.  Div.  135,  50  N.  Y.  Supp.  874.  The  pleadings  must  be 
considered  as  they  stand.  Simmons  v.  Bigelow,  53  Hun,  637,  6  N.  Y. 
Supp.  435. 

i4G  Cuthhert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

no  Kain  v.  Delano,  11  Abb.  Pr.   (N.  S.)   29. 

1-1'  Bates  V.  Eagleton  Mfg.  Co.,  10  Civ.  Proc.  R.   (Browne)   218. 

<48  Brown  v.  Miller,  1  Barb.  24;  Knope  v.  Nunn,  75  Hun.  287,  58  State 
Rep.  217,  26  N.  Y.  Supp.  1074. 

149  Poor  V.  Bowen,  3  T.  &  C.  759,  1  Hun,  122. 

150  Evans  v.  Kalbfleisch,  36  Super.  Ct.  (4  J.  &  S.)  450,  458,  16  Abb. 
Pr.  (N.  S.)  13;  Untermeyer  v.  Beinhauer,  105  N.  Y.  521. 

isi  Jansen  v.  Tappen,  3  Cow.  34;  Butcher  v.  Wllgus,  2  How.  Pr.  ,180. 
162  Cleveland  v.  Strong,  2  Cow.  448;  Feeter  v.  garter,  7  Cow.  478. 
i53Minen  V.  Fogg,  37  State  Rep.  366,  13  N.  Y.  Supp.  614. 
154  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  ,Y.  Supp.  952. 
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to  make  it  is  excused/^''  but  the  affidavit  as  to  the  time  of  join- 
ing issues  and  the  place  of  trial  may  be  made  by  his  attorney .^^^ 
Where  a  compulsory  reference  is  ordered,  the  parties  may 
stipulate  that  in  case  the  motion  is  granted  the  reference  shall 
be  to  a  certain  named  person,  but  where  such  a  stipulation  is 
made  a  part  of  the  moving  papers  the  moving  affidavits  should 
state  that  no  party  is  an  infant. 

Form  of  affidavit. 

[Title  of  action.] 
[Venue.]   . 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or  defendant]  in  the  above  action. 

II.  That  the  above  action  is  brought  to  recover  [state  briefly  the  cause 
of  action]. 

III.  That  issue  was  joined  on  the day  of by  the  service 

of . 

IV.  That  defendant's  answer  [or  plaintiff's  reply]  alleges  [here  state 
defense]. 

V.  That  the  trial  of  the  issue  raised  by  the  aforesaid  pleadings  will 

require  the  examination  of  a  long  account  on  the  side  of which 

will  consist  of  at  least items  of  charges  [here  state  any  further 

facts  showing  that  a  long  account  will  be  involved,  as  by  showing  dates, 
services,  separate  contracts,  etc.]. 157 

[Jurat.]  [Signature.] 

Opposing  papers.     Counter-affidavits  may  be  filed  to 

show  either  that  no  account  is  involved,  or  that  the  account  in- 
volved is  not  a  long  one,  or  that  the  account  is  only  collaterally 
involved,  or  that  the  action  is  not  founded  on  contract,  or  that 
difficult  questions  of  law  will  be  involved.  The  opposing  party 
must  show  that  difficult  questions  of  law  will  arise,  since  the 
presumption  is  that  such  questions  will  not  arise,^'^'  by  clearly 
and  distinctly  stating  what  the  points  of  law  are,^"  so  as  to 

155  Wood  V.   Crowner,  4  Hill,  548;    Mesick  v.   Smith,   2  How.   Pr.  7; 
Ross  V.  Bcecher,  2  How.  Pr.  157;  Little  v.  Bigelow,  2  How.  Pr.  164. 

156  Holmes  v.  Bennett,  28  How.  Pr.  289. 

157  If  the  affidavit  is  made  by  an  attorney,  a  clause  should  he  added 
jstating  why  the  affidavit  is  not  made  by  the  party. 

158  Barber  v.  Cromwell,  10  How.  Pr.  351;   Dewey  v.  Field,  13  How. 
Pr.  437. 

169  Lusher  v.  Walton,  1  Caines,  150,  Col.  &  C.  Cas.  206;  Salisbury  v. 
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enable  the  court  to  determine  whether  they  are  of  real  diffi- 
culty."" 

Form  of  affidavit  where  difficult  questions  of  law  are  involved. 

[Title  of  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  Tbtat  he  is  tlie  plaintiff  [or  defendant]  in  the  above  action. 

II.  That  he  has  fully  and  fairly  stated  the  case  to ,  his  attorney, 

who  resides  at  No. street  in  the  city  of ,  and  that  the  trial 

of  this  action  will  Involve  the  decision  of  a  difficult  question  of  law,  as 
he  is  advised  by  said  counsel,  after  such  statement  made  as  aforesaid, 
and  verily  believes. 

III.  That  on  the  trial  of  this  case  [here  state  specifically  what  ques- 
tions of  law  will  arise]. 

[Jurat.]  [Signature.] 

§  1864.    Hearing  and  determination. 

If  the  raotion  is  opposed  by  counter-affidavits,  the  question 
is  to  be  determined  by  a  consideration  of  all  the  affidavits  and 
the  pleadings.  And,  as  already  stated,  the  court  may  refer  to 
the  pleadings  to  determine  whether  a  long  account  is  involved 
notwithstanding  there  are  no  counter-affidavits.  The  motion 
should  be  refused  where  the  adverse  party  stipulates  to  admit 
the  correctness  of  the  account,'*''  but  not  merely  because  the 
action  has  once  been  tried  by  a  jury,"^  nor  because  issues  have 
been  framed  for  trial  by  a  jury,'^^  nor  because  the  opposing 
party  intends  to  apply  for  a  trial  of  the  issues  by  jury,"*  nor 

Scott,  6  Johns.  329;  Patterson  v.  Stettauer,  39  Super.  Ct.  (7  J.  &  S.) 
413;  Cass  v.  Cass,  61  Hun,  460,  41  State  Rep.  36,  16  N.  Y.  Supp.  229. 

160  Hibbard  v.  Commercial  Alliance  Life  Ins.  Co.,  4  Misc.  422,  53  State 
Rep.  517,  24  N.  Y.  Supp.  332;  George  F.  Lee  Coal  Co.  v.  Meeker,  43 
Misc.  162,  88   N.  Y.   Supp.  190. 

leiMullin  v.  Kelly,  3  How.  Pr.  12;  Seigel  v.  Held,  36  How.  Pr.  506; 
Day  v.  Jameson,  49  Super.  Ct.  (17  J.  &  S.J  373;  McAndrew  v.  Place,  5 
Hun,  285. 

162  Brown  v.  Bradshaw,  8  Super.  Ct.  (1  Duer)  635,  8  How.  Pr.  176. 

163  Roslyn  Heights  Land  &  Imp.  Co.  v.  Burrowes,  76  Hun,  62  59  State- 
Rep.  609,  27  N.  Y.  Supp.  622. 

164  Goodyear  v.  Brooks,  27  Super.  Ct  (4  Rob.)  682,  2  Abb.  Pr.  (N  S) 
296. 
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because  plaintiff  is  insolvent  and  cannot  pay  referee's  fees  and 
the  action  is  brought  in  bad  faith.^*^  Entire  failure  to  serve  a 
copy  of  an  account  mentioned  in  a  pleading,  when  demanded, 
is  a  sufficient  ansvs^er  to  plaintiff's  motion  for  reference  on  the 
ground  that  the  action  involves  a  long  account,  though  the  rule 
is  otherwise  where  an  insufficient  copy  is  served.^^^ 

Burden  of  proof.  The  burden  is  upon  the  party  apply- 
ing for  a  reference  to  show  by  satisfactory  proof  that  the  case 
is  within  the  excepted  class,  i.  e.,  that  it  is  necessary  to  exam- 
ine a  long  account.^*' 

§  1865.    Order. 

The  order  is  the  authority  from  which  the  right  of  the  ref- 
eree to  act  proceeds.  It  should  therefore  be  so  explicit  as  to 
enable  the  refereS  to  clearly  understand  the  nature  and  extent 
of  the  reference.^'^  Oftentimes  the  order  takes  the  form  of  a 
direction  in  an  interlocutory  judgment.  The  order  may  re- 
quire the  referee  (1)  to  "decide"  the  whole  issue  of  fact,  or 
(2)  to  "decide"  a  part  of  the  issues  of  fact  on  a  trial,  or  (3) 
to  "report"  the  referee's  findings  on  one  or  more  specific  ques- 
tions of  fact  involved  in  the  issues,  or  (4)  to  take  an  account 
and  "report"  to  the  court,  either  with  or  without  the  testi- 
mony, or  (5)  to  "determine  and  report"  on  a  question  of  fact 
not  arising  on  the  pleadings,  or  (6)  to  report  the  facts  as  au- 
thorized by  section  827  of  the  Code.  If  the  order  is  to  hear 
and  determine  the  whold  issues,  the  words  "hear  and  deter- 
mine ' '  should  be  used,  but  an  order  referring  ' '  the  case ' '  suffi- 
ciently indicates  that  the  "whole  issue"  is  referred."''  How- 
ever, an  order  in  an  action  for  divorce  appointing  a  referee 
"with  power  to  take  the  testimony  and  report  the  same  with 
his  findings  of  fact  to 'the  court"  is,  though  badly  expressed,  a 

185  Place  V.  Chesebrough,  4  Hun,  577 

i»8  SchulhofE  V.  Co-operative  Dress  Ass'n,  3  Civ.  Proc.  R.  (Browne) 
412. 

187  Cassidy  v.  McFarland,  139  N.  Y.  201. 

168  See  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  Y.  Supp. 
952. 

i«»Renouil  v.  Harris,  4  Super.  Ct.  (2  Sandf.)  641. 

N.  Y.  Prac— 162. 
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reference  to  hear  and  determine.^^"  If  the  reference  is  of  only 
a  part  of  the  issues,  the  order  should  clearly  indicate  the  pre- 
cise issues  referred. 

If  the  reference  is  merely  to  report  on  one  or  more  questions 
of  fact,  or  to  take  an  account,  i.  e.,  an  interlocutory  reference, 
the  order  usually  states  that  it  appears  to  the  court  that  a  ref- 
erence is  necessary  for  the  information  of  the  court  or  to  en- 
able the  court  to  render  judgment.  The  phrase  "that  the 
court  being  desirous  of  being  advised  on  the  facts, "  etc.,  is  suffi- 
cient where  the  reference  is  made  on  the  hearing  of  a  mo- 
ti'on.^^^  But  an  order  referring  a  question  of  fact  arising  on  a 
motion  should  not  direct  the  referee  to  "determine"  the  mat- 
ters arising  on  the  niotion  but  should  direct  him  to  hear  the 
proofs  and  to  report  the  same  with  his  opinion.^^^  On  a  ref- 
erence of  incidental  matters,  the  court  has  the  authority  to  con- 
trol the  proceedings  by  its  order.^"  For  instance,  it  may  di- 
rect the  order  in  which  the  persons  to  be  examined  shall  be 
produced  before  the  referee."*  So  it  is  customary  for  the 
order  to  contain  a  provision  as  to  the  bringing  on  of  the  hear- 
ing and  the  length  of  the  notice,  and  to  direct  that  the  parties 
produce  before  the  referee  all  deeds,  books,  and  papers  and 
writings  in  their  custody  or  power  relating  to  the  matter  of 
reference,  and  that  parties  be  examined  as  the  referee  shall 
direct."'  An  order  of  reference  which  directs  the  referee  to 
take  proof  as  to  the  terms  and.  conditions  of  a  transaction,  and 
to  report  the  same,  together  with  the  testimony,  to  the  court, 
does  not  confine  him  to  taking  and  submitting  the  testimony, 
but  he  should  find  and  report  the  fact.^''* 

The  order  should  not  grant  further  or  other  relief  than  that 
sought  in  the  notice  of  motion."'^  The  court  has  power  to  di- 
rect a  reference  of  "a  question,  of  fact"  to  proceed  on  two 

I'oMcCleary  v.  McCleary,  30  Hun,  154;  Matthews  v.  Matthews,  53 
Hun,  244,  6  N.  Y.  Supp.  589.  To  same  effect,  Goodrich  v.  Goodrich  21 
Wkly.  Dig.  264. 

171  Burnett  v.  Snyder,  41  Super.  Ct.   (9  J.  &  S.)  342i. 

172  Rovnianek  v.  Kossalko,  61  App.  Div.  486,  70  N.  Y.  Supp.  36. 
173, 174  Stubbs  V.  Ripley,  39  Hun,  620. 

175  2  Barb.  Ch.  Pr.  408. 

176  Goodridge  v.  New,  18  How.  Pr.  189. 

177  Walter  v.  F.  E.  McAllister  Co.,  33  Misc.  562,  68  N.  Y.  Supp.  952. 
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days'  notice,"*  but  the  order  should  not  deprive  a  party  of  the 
usual  notice  of  trial  on  a  reference  of  "the  issues."""  Power 
may  be  given  the  referee  to  hear  the  evidence  in  any  county.^*" 
But  the  order  should  not  make  the  referee  a  receiver  with  pow- 
er to  carry  his  decision  into  effect  without  confirmation  of  his 
report  by  the  court.^*^  If  the  reference  is  interlocutory,  the 
order  may  direct  the  referee  to  report  to  the  court  the  allow- 
ances for  costs  which  should  be  made  to  the  various  parties  out 
of  the  fund."2 

Form  of  order  of  reference  of  issues. 

The  above-entitled  cause  having  been  regularly  on  the  calendar  for 
trial  at  the  above  term,  and  application  having  been  made  to  the  court 
to  refer  the  same,  on  the  ground  that  the  action  is  one  in  which  a 
compulsory  reference  may  be  ordered,  and  that  the  issues  therein  will 
involve  the  examination  of  a  long  account: 

Now,  on  reading  and  filing  the  affidavits  of ,  and  after  hearing 

,  and  on  motion  of : 

Ordered,  that  said  motion  be  granted  and  that  said  action  be  and  the 

same  is  hereby  referred  to  ,  of ,  who  is  hereby  appointed 

referee  to  hear,  try,  and  determine  the  same  and  the  several  issues 
between  the  parties  thereto.iss 

Form  of  order  on  interlocutory  reference  to  state  an  account. 

On  reading  and  filing  the  affidavits  of ,  and  on  all  the  pleadings 

and  proceedings  in  this  cause : 

Ordered,  that  the  case  be  referred  to  to  take  and  state  an 

account  of  all  dealings  between  said  plaintiff  and  defendant,  relating 
to  [state  matters  as  to  which  account  is  to  be  taken],  and  for  the  pur- 
pose of  taking  said  account,  the  parties,  are  directed  to  produce  before 
said  referee  all  books,  papers,  documents  and  writings  in  their  custody 
or  under  their  control  having  reference  thereto;   that  tlie  said  parties 

ITS  Stubbs  V.  Ripley,  39  Hun,  620. 

179  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

180  O'Brien  v.  Catskill  Mountain  R.  Co.,  32  Hun,  636;  Pierce  v.  Voor- 
hees,  3  How.  Pr.  111. 

181  Fisher  v.  Hubbell,  1  Hun,  610;  Fisher  v.  Banta,  4  T.  &  C.  691. 

182  The  report  as  to  cocts  is  merely  a  recommendation.  Pierson  v. 
Drexel,  11  Abb.  N.  C.  150. 

183  The  order  may  also  grant  leave  to  the  referee  to  sit  in  another 
county. 
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may  be  examined  in  reference  thereto  in  such  manner  as  the  referee 
shall  direct.  The  said  referee  shall  make  all  just  allowances  to  the 
parties  as  between  themselves,  and  state  what,  from  said  account,  ap- 
pears to  he  due  from  one  party  to  the  other,  and  shall  also  state  his 
reasons  for  the  allowance  or  disallowance  of  any  claim  of  each  against 
the  other  [insert  any  other  directions  deeined  necessary.  If  the  account 
is  to  be  taken  before  trial,  add]  and  on  the  coming  in  of  said  report 
either  party  may  bring  the  case  to  trial. 

And  it  is  further  ordered  that  the  question  of  costs  and  all  other 
questions  are  reserved  until  the  coming  in  of  said  report  and  the  final 
hearing  of  this  cause.is* 

Who  may  make.    The  order  can  be  made  only  by  the 


court.^^* 

Entry  and  service.     The  order  shoidd  be  entered  and 

a  copy  served  on  the  opposing  party  and  the  person  appointed 
referee/*"  though  the  entry  and  service  of  the  order  of  refer- 
ence is  not  required  to  give  the  referee  jurisdiction  where  an  or- 
der has  actually  been  made.^*^  An  entry  in  the  clerk 's  minutes 
containing  an  order  of  reference  is  sufficient  evidence  of  the 

order/**  though  a  memorandum  "refer  to  ,"  made  by 

the  judge  on  his  calendar,  is  not  sufficient  to  constitute  an  or- 
der.i*» 

Provision  as  to  costs.     Costs  of  a  motion  for  a  reference 

should  be  made  to  abide  the  event.^^" 

Amendment.  Thfe  order  may  be  amended  like  any  oth- 
er order.  For  instance,  an  order  may  be  amended  nunc  pro 
tunc  where  the  stipulation  was  to  hear  and  determine  the  is- 
sues, but  the  order  was  erroneously  made  to  take  testimony.^"^ 
But  after  entry  of  the  order,  the  judge  has  no  power  to  change 
the  name  of  the  referee  except  on  notice  and  by  another  or- 
der."^ 

184  This  form  is  taken  from  Poor  on  Referees,  p.  250. 

185  Code  Civ.  Proc.  §§  1013,  1015. 

186  Service  of  order  on  opposing  party  not  necessary  if  he  has  notice. 
Moffat  V.  Judd,  1  How.  Pr.  194. 

isTElghmy  v.  People,  79  N.  Y.  546. 

188  Gerity  v.  Seeger  &  Guernsey  Co.,  163  N.  Y.  119. 

189  Bonner  v.  McPhail,  31  Barb.  106. 

190  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 

191  Bliss  V.  Bliss,  11  Civ.  Proc.  R.   (Browne)    94,  13  Daly,  489. 
loi  Amberg  v.  Kramer,  32  State  Rep.  177,  10  N.  Y.  Supp.  302. 
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— ^-  Vacation.     The  order  may,  in  a  proper  case,  be  vacated 


on  motion  or  it  may  be  vacated  solely  by  reason  of  extrinsic 
events  such  as  the  death  of  a  party  where  the  action  abates,^°^ 
though  the  death  of  a  party  does  not  vacate  the  order  if  his 
successor  is  substituted.^"*  An  amendment  of  the  complaint 
changing  the  cause  of  action  does  not  necessarily  impair  the 
order  of  reference. ^°°  The  order  of  reference  is  not  affected 
by  the  death  of  the  referee.^*'  So  the  reversal  of  a,  judgment 
on  the  referee 's  report  and  the  granting  of  a  new  trial  does  not 
of  itself  vacate  the  order  of  reference.^"^  But  where  defend- 
ant's offer  of  judgment  has  been  accepted,  he  cannot  continue 
the  reference  merely  to  vindicate  himself  from  charges  made  in 
the  attachment  papers.^"'  A  compulsory  order  may  be  vacated 
at  any  time  before  final  decree  on  the  ground  that  the  case  was 
not  a  referable  one.^^°  So  a  motion  to  vacate  should  be  grant- 
ed where  one  of  the  plaintiffs  has  died  pending  suit  but  an 
order  of  reference  was  entered  by  consent  in  ignorance  of  his 
death.^""  But  an  order  entered  on  consent  need  not  be  vacated 
merely  because  the  referee  is  unable  to  fix  a  day  for  hearing 
within  the  time  specified  in  the  stipulation  where  the  stipula- 
tion does  not  provide  that  the  failure  to  fix  a  day  should  va- 
cate the  order.^"^  On  a  reference  to  decide  matters  arising  on 
a  motion,  the  court  may  vacate  the  reference  at  any  time  and 
decide  the  matter  itself.^"^  The  order  cannot  be  set  aside,  how- 
ever, until  it  has  been  entered.^"^  A  second  motion  to  vacate 
may  be  made  on  the  ground  that  the  action  was  not  a  referable 

193  Reynolds  v.  Reynolds,  5  Paige,  161. 

19*  Chittenango  Cotton  Co.  v.  Stewart,  67  Barb.  423. 

195  Kierstod  v.  Orange  &  Alexandria  R.  Co.,  54  How.  Pr.  29. 

196  Devlin  v.  City  'of  New  York,  9  Daly,  334. 
19T  Catlin  V.  Adirondack  Co.,  81  N.  Y.  379. 

198  Neely  v.  Munnich,  27  Misc.  507,  58  N.  Y.  Supp.  316. 

199  Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550. 

200  Waters  v.  Manhattan  Ry.  Co.,  66  Hun,  60,  49  State  Rep.  194,  20 
N.  Y.  Supp.  831. 

201  Parkhurst  v.  Berdell,  87  N.  Y.  145. 

202  Patten  v.  Bullard,  3  State  Rep.  735. 
803  Stafford  v.  Amtis,  8  Abb.  N.  C.  237. 
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one  though  such  ground  was  not  mentioned  in  the  first  mo- 
tion.2" 

Collateral  attack.  The  order  of  reference  cannot  be  at- 
tacked collaterally,  as  on  a  motion  to  confirm  the  referee's  re- 
port.""" 

Waiver  of  objections.    Objections  to  the  appointment  of 

a  referee  are  waived  by  appearing  before  the  referee  and  pro- 
ceeding with  the  reference, ^"^  except  where  the  objections  re- 
late to  want  of  jurisdiction.^"'  So  an  irregularity  in  changing 
the  person  originally  named  as  referee,  without  notice,  may  be 
waived  by  proceeding  before  the  new  referee,  although  under 
protest.^"' 

Appeal.  The  order  is  reviewable  on  appeal  only  by  ap- 
pealing from  the  order  itself  and  not  from  the  judgment.^"® 
No  appeal  lies  to  the  court  of  appeals  unless  a  question  is  cer- 
tified by  the  appellate  division. 

ART.  IV.     THE  REFEREE. 

§  1866.    Number  of  referees. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may, 
in  its  discretion,  appoint  either  one  or  three.  And  where  a 
reference  is  made  by  consent  of  the  parties,  they  may  select 
any  number  of  referees,  not  exceeding  five.^^"  More  than  one 
referee  should  not  be  appointed  where  there  is  nothing  pecul- 
iar about  the  nature  of  the  action  and  the  defense,^^^  nor  where 

204  Brink  v.  Republic  Fire  Ins.  Co.,  2  T.  &  C.  550. 

20B  Chase  v.  Claase,  44  State  Rep.  766,  19  N.  Y.  Supp.  268. 

206  Brown  v.  Brown,  27  Super.  Ct.  (4  Rob.)  688,  31  How.  Pr.  481; 
Renoull  v.  Harris,  4  Super.  Ct.  (2  Sandf.)  641,  2  Code  Rep.  71;  Bloom 
V.  National  United  Ben.  Sav.  &  Loan  Co.,  81  Hun,  120,  62  State  Rep. 
657,  1  Ann.  Cas.  26,  30  N.  Y.  Supp.  700;  Claflln  v.  Farmers'  &  Citizens' 
Bank,  25  N.  Y.  293,  24  How.  Pr.  1;  McCall  v.  Moschcowitz,  14  Daly,  16, 
1  State  Rep.  99,  10  Civ.  Proc.  R.  (Browne)   107. 

207  Doyle  v.  Metropolitan  El.  R.  Co.,  29  Abb.  N.  C.  272,  1  Misc.  376, 
49  State  Rep.  118,  20  N.  Y.  Supp.  865;  Crumble  v.  Manhattan  Ry.  Co., 
83  Hun,  1,  64  State  Rep.  96,  31  N.  Y.  Supp.  497. 

208  Amberg  v.  Kramer,  32  State  Rep.  177,  10  N.  Y.  Supp.  302. 

209  Roslyn  Heights  Land  &  Improvement  Co.  v.  Burrowes,  22  App. 
Div.  540,  48  N.  Y.  Supp.  15. 

210  Code  Civ.  Proc.  §  1025. 
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the  motion  is  made  after  the  original  order  of  reference  to  one 
referee  has  been  affirmed  upon  appeal  and  it  appears  that  sim- 
iliar  applications,  made  when  the  order  of  reference  was  grant- 
ed, and  on  a  subsequent  motion  for  the  appointment  of  a  ref- 
eree or  referees  in  place  of  a  referee  failing  to  sefi-ve  were  re- 
fused on  each  occasion;  and  where  no  additional  or  control- 
ling facts  are  shown,  but  the  circumstances  of  the  case  remain 
precisely  the  same.^^^ 

§  1867.    Who  may  be  appointed. 

A  referee,  like  a  juror,  should  be  one  who  can  act  fairly  and 
impartially  as  between  the  parties.  The  Code  provides  that  a 
referee  appointed  by  the  court  must  be  free  from  all  just  ob- 
jections, and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for 
a  divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  ref- 
eree, in  an  action  brought  in  the  court  of  which  he  is  a  judge, 
except  by  the  written  consent  of  the  parties ;  and,  in  that  case, 
he  cannot  receive  any  compensation  as  referee.^^^  The  Consti- 
tution provides  that  neither  a  judge  of  the  court  of  appeals  nor 
a  justice  of  the  supreme  court  nor  any  county  judge  or  surro- 
gate elected  in  a  county  having  a  population  exceeding  one 
hundred  and  twenty  thousand  shall  act  as  ref eree.^^*  By  Laws 
1905,  e.  435,  a  clerk  or  stenographer  of  any  judge  of  a  court  of 
record  is  disqualified,  in  the  first  and  second  judicial  districts. 
The  general  rules  of  practice  provide  that  except  where  the  ref- 
erence is  by  consent,  no  person,  unless  he  is  an  attorney  of  the 
courts  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.^^'^  Nor  shall  any 
person  be  appointed  a  referee  who  is  the  partner  or  clerk  of 

211  North  V.  Piatt,  30  Super.  Ct.  (7  Rob.)  207. 

212  Devlin  v.  City  of  New  York,  11  Daly,  363.  Same  case,  see  63  How. 
Pr.  206. 

213  Code  Civ.  Proc.  §  1024.  A  commissioner  of  appeals  is  not  a  judge. 
Settle  V.  Van  Bvrea,  49  N.  Y.  280. 

2"  Const,  art.  6,  §  20;  Heerdegen  v.  Loreck,  17  App.  Div.  515,  45  N. 
Y.  Supp.  585;  Countryman  v.  Norton,  21  Hun,  17. 
215  Rule  79  of  the  General  Rules  of  Practice. 

• 
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the  attorney  or  counsel  of  the  party  in  whose  behalf  such  ap- 
plication for  such  appointment  is  made,  or  who  is  in  any  way 
connected  in  business  with  such  attorney  or  counsel,  or  who 
occupies  the  same  office  with  such  attorney  or  counsel^'"  Th« 
person  named  as  referee  may,  however,  be  one  agreed  on  by 
the  parties  notwithstanding  the  reference  is  compulsory.^'-'' 

In  New  York  county,  neither  a  clerk  of  a  court  of  record, 
nor  his  deputy  or  assistant  can  be  appointed  a  referee  except 
by  written  consent  of  the  parties."^* 

Residence.     The  referee  need  not  reside  in  the  county 

named  as  the  place  of  trial.^^' 

§  1868.    Resignation. 

Of  course  a  person  named  as  referee  is  not  obliged  to  act  as 
such  and  may  either  absolutely  refuse  to  act  or  may  refuse  to 
act  unless  a  higher  rate  of  compensation  than  that  provided 
for  by  statute  is  agreed  on.  Where  he  refuses  to  act,  his  res- 
ignation should  be  addressed  to  the  court  which  has  appoint- 
ed him  and  not  to  one  of  the  justices  thereof."' 

§  1869.    Removal. 

A  referee  should  not  be  removed  by  the  court  pending  the 
trial  of  a  case  in  which  he  has  been  appointed,  accepted,  and 
qualified,  without  good  and  substantial  reason.""  He  should 
not  be  removed  merely  because  he  has  tried  one  of  several  like 
actions  involving  substantially  the  question  that  will  arise  in 

216  Rule  79  of  the  General  Rules  of  Practice.  This  applies  to  an  at- 
torney occupying  a  connecting  office.  Gilbert  v.  Frothingham,  13  Civ. 
Proc.  R.  (Browne)  288. 

21T  Klein  v.  Continental  Ins.  Co.,  62  Hun,  341,  42  State  Rep.  207  17  N 
Y.  Supp.  218. 

=i7a  Code  Civ.  Proc.  §  90.  Failure  to  obtain  such  consent  is,  however, 
only  an  irregularity.  Moore  v.  Taylor,  40  Hun,  56.  Stenographer  of 
surrogate's  court  is  not  a  clerk.  Estate  of  Cooper  2  How  Pr  (N  S  ■) 
38. 

21S  O'Brien  v.  Catskill  Mountain  R.  Co.,  32  Hun,  636. 

219  Brady  v.  Kennedy,  65  App.  Div.  190,  72  N.  Y.  Supp.  507. 

220  Klein  v.  Continental  Ins.  Co.,  62  Hun,  341,  42  State  Rep  207  17  N 
Y.  Supp.  218. 
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the  other  cases  to  be  decided  by  him,  and  has  fixed  and  settled 
opinions  of  the  law  and  facts  which  he  has  expressed  in  a  re- 
port filed  by  him  in  one  of  the  actions,  which  he  would  en- 
tertain on  the  trial  of  the  other  cases,  where  nothing  is  shown 
to  indicate  partiality,  unfairness,  or  miscondTict.^^^  He  should 
not  be  removed  because  of  alleged  error  in  his  rulings,^^^  nor 
because  he  was  the  legal  adviser  of  a  relative  of  a  party  where 
such  fact  was  fully  disclosed  before  the  trial  was  commeneed,^^'' 
nor  because  he  is  on  very  friendly  terms  with  one  of  the  pari- 
ties ;^^*  but  he  may  be  removed  where  he  unreasonably  delays 
the  proceedings,-^^  or  where  he  is  unwilling  to  accept  the  statu- 
tory compensation  for  his  services.^^^  Payment  of  his  per  diem 
fees  to  the  referee  appointed  in  a  number  of  cases  against  an 
elevated  railroad  by  consent,  by  the  defendant,  at  the  end  of 
each  month,  with  the  acquiescence  of  the  plaintiffs,  is  not  suiS- 
eient  ground  for  removal  in  a  subsequent  action  against  the 
same  defendant  in  which  he  had  been  appointed  by  consent.^" 
The  fact  that  the  referee  appointed  is  one  agreed  on  by  the 
parties  does  not,  where  the  reference  is  compulsory,  affect 
the  power  of  the  court  to  remove  the  referee  in  a  proper  case.^^^ 
The  question  as  to  the  propriety  of  granting  the  reference  can- 
not be  considered  on  the  motion  to  discharge  the  referee. ^^^ 

221  Klein  v.  Continental  Ins.  Co.,  62  Hun,  341,  42  State  Rep.  207,  17 
N.  Y.  Supp.  218.  To  same  effect,  Clark  v.  Clark,  30  Super.  Ct.  (7  Rob.) 
62.  But  compare  Matter  of  Bliss,  39  Hun,  594,  where  a  motion  made 
to  change  the  referee  in  habeas  corpus  proceedings  was  granted  he- 
cause  the  referee  had  found  one  of  the  parties  guilty  of  adultery  in  an 
action  of  divorce.  And  see  Caldwell  v.  Mutual  Reserve  Fund  Life 
Ass'n,  30  Misc.  510,  63  N.  Y.  Supp.  841._ 

222  Marie  v.  Garrison,  1  How.  Pr.  (N.  S.)  32,  7  Civ.  Proc.  R.  (Browne) 
40. 

223  Durant  v.  O'Brien,  2  How.  Pr.   (N.  S.)   313. 

224  Eichberg  v.  Wickham,  21  N.  Y.  Supp.  647. 

225  Forrest  v.  Forrest,  16  Super.  Ct.  (3  Bosw.)  650.    . 

220  Devlin  v.  City  of  New  York,  7  Daly,  466,  54  How.  Pr.  383;  Smith 
V.  Dunn,  94  App.  Div.   429,  88  N.  Y.  Supp.  58. 

22T  Goldberger  v.  Manhattan  .Ry.  Co.,  3  Misc.  441,  52  State  Rep.  320, 
23  N.  Y.  Supp.  176. 

228,  229  Klein  v.  Continental  Ins.  Co.,  62  Hun,  341,  42  State  Rep.  207, 
17  N.  Y.  Supp.  218. 
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§  1870.    Appointment  of  new  referee. 

Where  the  referee  agreed  on  refuses  to  serve,  or  is  removed, 
the  court  must  appoint  another  referee,  on  the  application  of 
either  party,  unless  the  reference  is  by  consent  and  the  stipu- 
lation expressly  provides  otherwise  ;^^°  and  where  two  of  the 
three  referees  appointed  pursuant  to  stipulation  decline  to 
serve,  the  like  procedure  is  to  be  adopted.^'^  A  motion  for  an 
order  appointing  a  new  referee  in  the  place  of  one  who  has 
resigned  should  be  addressed  to  the  court  which  appointed  the 
original  referee  and  not  to  one  of  the  justices  thereof.^^' 
Where  a  referee  dies,  a  successor  may  be  appointed  who  may 
state  on  information  and  belief  what  was  done  by  his  prede- 
cessor and  thus  save  the  expense  and  inconvenience  of  a  new 
proceeding.^^'  Where  a  referee  becomes  disqualified  by  rea- 
son of  his  election  as  judge  of  the  supreme  court,  the  court 
cannot  require,  on  the  substitution  of  a  new  referee,  that  the 
evidence  taken  shall  stand  and  be  considered  as  though  orig- 
inally produced  before  the  new  referee  ;^^*  though  after  the 
expiration  of  his  term  of  office,  where  there  has  been  no  sub- 
stitution, the  reference  may  be  continued  by  him  at  the  point 
at  which  he  left  it.^^°  Defendant  may  have  the  cause  dis- 
missed for  want  of  prosecution  where  the  plaintiff,  who  has 
the  affirmative,  fails  to  act,  when  the  referee  refuses  to  proceed 
without  payment  of  fees.^^° 

After  reversal  on  appeal.     A  new  referee  should  not  be 

appointed  where  the  judgment  entered  on  the  referee's  report 

230  May  V.  Moore,  24  Hun,  351. 

231  Hustis  V.  Aldridge,  144  N.  Y.  508. 

232  Brady  v.  Kennedy,  65  App.  Div.  190,  72  N.  Y.  Supp.  507. 

233Maybee  v.  Maybee,  22  Abb.  N.  C.  465,  note,  6  N.  Y.  Supp.   575. 

Procedure   where  one  of  three   dies.    Westbrook   v.   Dubois    3   How 
Pr.  26. 

234  Heerdegen  v.  Loreck,  17  App.  Div.  515,  79  State  Rep.  585,  4  Ann. 
Cas.  297,  45  N.  Y.  Supp.  585. 

235  Countryman  v.  Norton,  21  Hun,  17. 

236  Ellsworth  V.  Brown,  16  Hun,  1. 
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is  reversed   on   appeal,   unless   otherwise   specially   provided 
for,''^^  except  where  the  reference  is  by  consent.^''^ 

§  1871.    Termination  of  powers. 

The  power  of  the  referee  is  at  an  end  when  he  files  or  de- 
livers his  report.^^°  Thereafter  he  cannot  proceed  further  in 
the  taking  of  testimony  looking  to,  or  which  might  result  in, 
a  change  of  his  decision ;  and  the  special  term'  cannot  restore 
such  power  and  much  less  can  it  compel  its  exercise.^*" 

ART.  V.     PROCEEDINGS  ON    REFERENCE. 

(A)  REFERENCE  TO  HEAR  AND  DETERMINE  ISSUES. 

§  1872.    General  considerations. 

The  practice  on  a  trial  before  a  referee  is  very  similar  to 
that  on  a  trial  by  the  court  without  a  jury.  The  orderly 
procedure  is  for  the  referee  to  give  notice  of  the  time  and 
place  of  hearing  which  should  be  accompanied  by  or  followed 
with  service  of  a  notice  of  trial.  Witnesses  are  subpoenaed 
as  in  other  trials.  On  the  day  set  for  hearing  both  parties 
should  appear.  If  either  party  desires  an  -adjournment,  a 
motion  should  be  made  before  the  referee.  The  case  is  opened 
by  a  statement  by  counsel.^*^  Then  the  witnesses  are  produced 
and  sworn  and  the  trial  proceeds  just  as  if  it  was  a  trial  by 
the  court.  When  the  evidence  is  closed,  the  attorneys  make 
their  arguments  whereupon  the  referee  takes  the  ease  under 
advisement.  He  generally  delivers  his  report  within  sixty 
days. 

237  See  Catlin  v.  Adirondack  Co.,  81  N.  Y.  379;  Klein  v.  Continental 
Ins.  Co.,  62  Hun,  341,  42  State  Rep.  207,  17  N.  Y.  Supp.  218. 

238  See  ante,  §  1858. 

239  Guinan  v.  Guinan,  40  App.  Div.  137,  57  N.  Y.  Supp.  614;  Trufant  v. 
Merrill,  6  Abb.  Pr.  (N.  S.)  462,  37  How.  Pr.  531,  31  Super.  Ct.  (1 
Sweeny)  462. 

240  McCready  v.  Farmers'  Loan  &  Trust  Co.,  79  Hun,  241,  29  N.  Y. 
Supp.  361;  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div.  595, 
88  N.  Y.  Supp.  368. 

241  Irrelevant  remarks  are  not  ordinarily  ground  for  reversal.  Shep- 
ard  V.  New  York  El.  R.  Co.,  39  State  Rep.  430,  15  N.  Y.  Supp.  175. 
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§  1873.    Order  as  authority  of  referee. 

A  referee  should  not  proceed  ■without  a  certified  copy  of 
the  order  of  reference  in  his  possession,^"  but  the  effect  of 
proceeding  without  a  certified  copy  of  the  order  of  reference 
is  merely  to  subject  the  referee  to  possible  personal  liability 
for  his  improper  or  erroneous  assumption  of  power,  and  does 
not  constitute  legal  error.^*^ 

§  1874.    Oath  of  referee. 

A  referee  must,  before  proceeding  to  hear  the  testimony, 
except  where  the  oath  is  waived,  be  sworn  to  faithfully  and 
■fairly  try  the  issues,  or  to  determine  the  questions  referred 
to  him,  as  the  case  requires,  and  to  make  a  just  and  true  re- 
port, according  to  the  best  of  his  understanding.^**  The  pre- 
sumption is  that  the  referee  took  the  oath  of-  office  where  the 
papers  do  not  show  the  fact.^*^ 

Who  may  administer.     The  oath  may  be  administered 

by  any  one  who  may  take  an  oath  or  affidavit.^*^  But  the 
fact  that  the  referee  is  sworn  before  the  attorney  for  one  of 
the  parties  to  the  action  does  not  affect  the  report  or  judg- 
ment.=" 

Express  waiver.'    Where  all  the  parties,  whose  interests 

will  be  affected  by  the  result,  are  of  age,  and  present,  in  per- 
son or  by  attorney,  they  may  expressly  waive  the  referee's 
oath  by  a  written  or  oral  stipulation.  If  it  is  oral,  it  must 
be  entered  in  the  referee 's  minutes.^*^ 

Effect  of  failure  to  be  sworn.    In  a  court  of  record 

where  a  report  has  been  rendered,  the  judgment  shall  not  be 
stayed,  nor  shall  any  judgment  of  a  court  of  record  be  im- 

2*2  Bonner  v.  McPhail,  31  Barb.  106. 

243  Gerity  v.  Seeger  &  Guernsey  Co.,  163  N.  Y.  119. 

244  Code  Civ.  Proc.  §  1016. 

245  Hatfield  v.  Malcolm,  71  Hun,  51,  53  State  Rep.  863,  23  Civ.  Proc. 
R.  (Browne)  197,  24  N.  Y.  Supp.  596. 

246  Code  Civ.  Proc.  §  1016. 

247  Katt  V.  Germania  Fire  Ins.  Co.,  26  Hun,  429. 

248  Code  Civ.  Proc.  §  1016. 
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paired  or  affected  by  reason  of  an  omission  on  the  part  of  the 
referee  to  be  sworn.''*'' 

The  failure  to  be  sworn  is  a  mere  irregularity  which  is 
waived  by  proceeding  with  the  reference  without  objection, 
except  where  there  are  infant  parties,  or  parties  not  present 
in  person  or  by  counsel  ;^^°  but  an  appearance  by  defendant 
before  the  referee  for  the  purpose  of  objecting  to  proceeding 
on  the  ground  that  an  appeal  had  been  taken  is  not  a  waiver 
of  the  objection  that  the  referee  failed  to  take  the  oath.^" 

Form  of  oath. 

[Title  of  action.] 

[Venue.] 

I, ,  the  referee  appointed  by  an  order  of  this  court,  made  and 

entered  in  the  above-entitled  action,  bearing  date  the  day  of 

,  190 — ,  to  ,  do  solemnly  swear  that  I  -will  faithfully  and 

fairly  determine  the  questions  referred  to  me,  and  make  a  just  and  true 
report  thereon,  according  to  the  best  of  my  understanding. 

[Jurat.] 

§  1875.    Bringing  on  case. 

The  trial,  by  a  referee,  of  an  issue  of  fact  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in 
like  manner,  and  the  papers  to  be  furnished  thereupon  are 
the  same,  and  are  furnished  in  like  manner,  as  where  the 
trial  is  by  the  court  without  a  jury.^^^ 

Notice  of  time  and  place  of  hearing.  The  better  prac- 
tice is  for  the  referee  to  appoint,  in  writing,  a  time  and  place 
for  the  hearing  of  the  case  and  serve  a  copy  with  or  before 
the  notice  of  trial.^^^    Where  there  is  more  than  one  referee, 

249  Code  Civ.  Proc.  §  721,  subd.  12. 

250  Nason  v.  Ludington,  8  Daly,  149,  56  How.  Pr.  172.  The  case  of 
Matter  of  Vilmar,  10  Daly,  15,  seems  to  hold,  however,  that  a  waiver 
can  only  be  established  by  the-  minutes  of  the  referee,  Whalen  v.  Al- 
bany County  Sup'rs,  6  How.  Pr.  278. 

251  Browning  v.  Marvin,  5  Abb.  N.  C.  285. 

252  Code  Civ.  Proc.  §  1018. 

253  Stephens  v.  Strong,  8  How.  Pr.  339;  Sage  v.  Mosher,  17  How.  Pr. 
367. 
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a  majority  may  appoint  a  time  and  place  for  the  trial.^"  A 
mistake  of  the  referee  in  informing  a  party  that  he  has  made 
no  appointment  for  the  day  referred  to  in  the  written  notice 
of  trial  does  not  excuse  the  failure  to  attend  on  that  day.^°° 

■         Form  of  notice  of  time  and  place  of  hearing. 

[Title  of  action.] 
By  virtue  of  an  order  made  and  entered  in  the  above-entitled  action, 

and  bearing  date  the day  of ,  190 — ,  I, ,  the  referee 

appointed  thereby,  do  hereby  summon  you  to  appear  at  office 

at  In  the  '-  on  the  day  of  ,  190 — ,  at  

o'clock  in  the noon,  to  attend  a  hearing  of  all  the  matters  in  the 

said  action.  In  reference  before  me,  as  such  referee,  pursuant  to  such 
order.    Hereof  fail  not  at  your  peril. 

[Date.]  A.  X., 

[Address.]  '  Referee. 256 

Notice  of  trial.     The  trial  must  be  brought  on  on  like 

notice  as  if  the  trial  was  by  the  court  without  a  jury,^^^  i.  e., 
by  either  party  serving  a  notice  of  trial  at  least  fourteen  days 
before  the  trial. ^^*  It  is  not  necessary,  however,  to  notify  a 
defendant  who  has  not  appeared.^^*  Either  partj^  who  has 
served  the  notice  may  bring  the  issue  to  trial,  and  hence  de- 
fendant, where  he  has  noticed  the  cause,  cannot  charge  delay 
or  default  on  plaintiff  for  not  bringing  on  the  hearing.^"" 

Form  of  notice  of  trial. 

[Title  of  case.] 

Please  take  notice,  that  the  above  action  will  be  brought  on  for  trial 
before  ,  the  referee  appointed  by  this  court,  to  hear  and  deter- 
mine the  matters  in  controversy  between  the  parties  in  the  above- 
entitled  action,  at  his  office,  number in  the  city  of on  the 


254  Code  Civ.  Proc.  §  1026. 

255  Sage  V.  Mosher,  17  How.  Pr.  367. 

256  Below  this  there  may  be  an  underwriting  where  there  are  special 
provisions  such  as  the  production  of  books  and  papers  or  wh^re  the 
nature  and  extent  of  the  reference  should  be  more  fully  stated. 

25T  Code  Civ.  Proc.  §  1018. 
258  Mohrmann  v.  Bush,  2  Hun,  674. 
269  Jacobs  V.  Fountain,  19  Wend.  121. 

260  Thompson  v.  Krider,  8  How.  Pr.  248;  Stephens  v.  Strong,  8  How 
Pr.  339. 
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day  of ,  190 — ,  at o'clock  in  the noon  of  that 

day. 

[Date.]                                                                                 A.  X., 
[Address  to  opposing  attorney.]  Attorney  for  . 

§  1876.    Subpoenaing  witnesses: 

A  witness  may  te  subpoenaed  to  attend  before  a  referee 
to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court.?"®^ 

Form  of  subpoena. 

The  People  of  the  State  of  New  York,  to ,  Greeting: 

We  command  you,  that  all  business  and  excuses  being  laid  aside,  you 

and  each  of  you  appear  and  attend  before ,  the  referee  appointed 

by  the court, ,  on  the day  of at o'clock, 

in  the noon,  at ,  to  testify  and  give  evidence  in  a  certain 

action  now  pending  in  the  said  court,  then  and  there  to  be  tried  be- 
tween   ,  plaintiff,  and  ,  defendant,  on  the  part  of  the  said 

,  and  for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  con- 
tempt of  court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby 
to  the  party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 

Witness,  of  the  said  court,  at  the ,  the  day  of 

,  in  the  year  one  thousand  nine  hundred  and 

Per  Curiam. 

[Signature  of  attorney.]  '  [Signature  of  referee.] 

§  1877.    Place  of  hearing. 

The  hearing  should  take  place  in  the  county  in  which  the 
action  is  brought  tmless  the  order  permits  the  referee  to  sit 
in  another  county.^^^  But  where  the  parties  fail  to  object 
to  a  referee  holding  hearings  beyond  the  jurisdiction  of  the 
court,  and  it  does  not  appear  that  the  decision  was  not  made 
in  the  jurisdiction,  the  proceedings  are  legal.^"^ 

261  Code  Civ.  Proc.  §  1017. 

262  O'Brien  v.  Catskill  Mountain  R.  Co.,  32  Hun,  636;  Pierce  v.  Voor- 
hees,  3  How.  Pr.  111.  Error  as  ground  for  setting  aside  report.  New- 
land  v.  West,  2  Johns.  188. 

263  Blake  v.  Lyon  &  Fellows  Mfg.  Co.,  77  N.  T.  626;  Matter  of  Daven- 
port, 37  Misc.  179,  74  N.  Y.  Supp.  940. 
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§  1878.    Powers  and  duties. 

The  Code  provides''^*  that  on  the  trial  of  an  issue  of  fact, 
the  referee  exercises  the  same  power  as  the  court  in  the  fol- 
lowing cases:  (1)  to  alloM'  amendments  to  the  summons  or 
to  the  pleadings;^"-  (2)  to  compel  the  attendance  of  a  witness 
by  attachment;  (3)  to  punish  a  witness  for  contempt  of  court 
for  nonattendance  or  refusal  to  be  sworn  or  to  testify;  (4) 
to  grant  adjournments;  (5)  to  preserve  order  and  punish  the 
violation  thereof. 

On  a  reference  of  all  the  issues,  the  referee  takes  the  place 
of  the  court,  and  in  the  trial  of  the  cause  has  substantially  all 
the  powers  of  a  court  at  special  term  or  eircuit.^"^  On  the 
trial  of  an  issue  of  law,  the  referee  exercises  the  same  power 
as  the  court  in  the  following  cases:  (1)  to  permit  a  party 
in  fault  to  plead  anew;  (2)  to  direct  the  action  to  be  divided 
into  two  or  more  actions;  (3)  to  award  costs,  and  otherwise 
to  dispose  of  any  question  arising  on  the  decision  of  the  issue 
referred  to  him;  (4)  to  grant  an  adjournment;  (5)  to  pre- 
serve order  and  punish  the  violation  thereof.  The  powers  so 
conferred  by  the  Code  are  exercised  in  like  manner  and  on  like 
terms  as  similar  powers  are  exercised  by  the  court  on  a  trial. ^°^ 
Where  the  reference  is  to  more  than  one  referee,  a  majority 
may  decide  any  question  which  arises  on  the  trial. ^°^ 

A  referee  cannot  act  by  proxy  in  the  trial  of  a  eause,^"'  and 
if  there  is  more  than  one  referee,  all  must  actually  meet  to- 
gether and  hear  the  allegations  and  proofs  though  a  report  by 
a  majority  of  them  is  valid.""  The  referee  should  be  present 
during  the  taking  of  evidence,^^^  and  evidence  should  not  be 

26*  Code  Civ.  Proc.  §  1018. 

265  Defendant  may  withdraw  a  counterclaim.  Brown  v.  Butler,  58 
Hun,  511,  12  N.  Y.  Supp.  810;  Albany  Brass  &  Iron  Co.  v.  Hofemaii,  30 
App.  Div.  76,  51  N.  Y.  Supp.  779. 

268  Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  Div.  76,  51  N.  Y. 
Supp.  779. 

267  Code  Civ.  Proc.  §  1018. 

268  Code  Civ.  Proc.  §  1026. 

269  Shultz  V.  Whitney,  9  Abb.  Pr.  71,  77,  17  How.  Pr.  471. 

270  Code  Civ.  Proc.  §  1026;  Mclnroy  v.  Benedict,  11  Johns. -402. 
27iMetcalf  V.  Baker,  11  Abb.  Pr.   (N.  S.)   431,  34  Super.  Ct    (2  J    & 

S.)  10. 
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taken  in  the  absence  of  an  attorney,"^  but  if  no  objection  is 
made  to  the  absence  of  the  referee"^  or  of  the  attorney"^  until 
after  the  final  submission  to  the  referee  for  decision,  the  ir- 
regularity is  waived. 

^  referee  has  no  power  to  exclude  a  "party"  from  the 
trial  of  an  action.^^^ 

The  court  may  grant,  to  the  referee  in  an  equity  case, 
power  to  compel  production  of  books  and  papers,^'"  since 
the  referee  has  no  power  himself  to  compel  such  an  act,^^^ 
but  such  provision  cannot  be  inserted  where  the  reference  is 
in  a  common-law  action. ^'^  A  referee  has  no  power  to  issue 
a  commission  to  examine  a  witness  out  of  the  state.^'' 

Dismissal,   nonsuit,   and   judgment   on  the   pleadings. 

On  a  hearing  before  a  referee,  the  plaintiff  may  submit  to  a 
nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited  or 
his  complaint  be  dismissed  in  like  manner  as  upon  a  trial, 
at  any  time  before  the  cause  has  been  finally  submitted  to  the 
referee  for  his  decision.  In  which  case  the  referee  shall  re- 
port according  to  the  fact  and  judgment  may  thereupon  be 
perfected  by  defendant.^^"  The  referee  is  not  concluded,  by 
the  order  of  reference,  from  denying  the  right  to  maintain 
the  action.^'^  He  may  dismiss  the  complaint  where  plaintiff 
neglects  or  refuses  to  bring  in  a  necessary  party,^^^  or  because 
it  fails  to  state  a  cause  of  action,"^^  or  for  want  of  evidence,^** 

272  Catlin  V.  Catlin,  2  Hun,  378,  4  T.  &  C.  664. 

273Metcalf  V.  Baker,  11  Abb.  Pr.  (N.  S.)  431,  34  Super.  Ct.  (2  J.  & 
S.)  10, 

274  Catlin  V.  Catlin,  2  Hun,  378,  4  T.  &  C.  664. 

276  Chandler  v.  Avery,  47  Hun,  9. 

276, 27- Fraser  v.  Phelps,  6  Super.  Ct.  (4  Sandf.)  682. 

278  North  V.  Piatt,  30  Super.  Ct.  (7  Rob.)  207. 

279Rathbun  v.  Ingersoll.  34  Super.  Ct.  (2  J.  &  S.)  211. 

280  Rule  30  of  General  Rules  of  Practice. 

281  Erhard  v.  County  of  Kings,  69  State  Rep.  624,  36  N,  Y.  Supp.  656. 

282  Peyser  v.  Wendt,  87. N.  Y.  322. 

283  Cofnn  V.  Reynolds,  37  N.  Y.  640. 

284Wilkins  v.  Buck,  13  Hun,  124;  Smith  v.  Pelott,  44  State  Rep.  242, 
18  N.  Y.  Supp.  301,  where  report  assumed  to  dispose  of  whole  case  and 
judgment  was  entered  dismissing  the  complaint  on  the  merits  but  it 
was  held  that  it  amounted  to  only  a  judgment  of  non-suit. 

N.   Y.   Prac— 163. 
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or  may  give  judgment  for  plaintiff  on  the  pleadings  where  the 
answer  does  not  contain  facts  constituting  a  defense.,^^'*  Where 
a  motion  for  a  nonsuit  is  made  when  plaintiff  rests,  the  referee 
may  reserve  his  decision  until  the  whole  ease  is  before  him,^'" 
but  if  plaintiff  submits  to  a  nonsuit  he  cannot  require  defend- 
ant to  proceed  on  his  counterclaim.^^^ 

Administering  oath  to  witnesses.     The  referee  himself 

should  swear  the  witnesses.  "Where  there  is  more  than  one 
referee,  either  of  them  may  administer  an  oath  to  a  witr 
ness.^*' 

Admitting  or  rejecting  evidence.  The  court  cannot  in- 
terfere with  or  review  the  proceedings  of  a  referee  in  taking 
testimony,^^^  and  it  is  not  proper  to  ask  the  court  to  instruct 
the  referee  how  to  rule  on  the  admission  or  rejection  of  tes- 
timony.=^°  The  referee  should  decide  the  question  as  to  the 
admissibility  of  evidence  when  the  evidence  is  offered,  and 
he  cannot  reserve  the  question  and  decide  it  on  the  final  dis- 
position of  the  case,^^'  except  where  the  parties  consent  ;^°^ 

283  Schuyler  v.  Smith.  51  N.  Y.  309. 

286  Hughes  V.  Griffith,  12  Wkly.  Dig.  501.  Where  a  motion,  made  to 
dismiss  a  complaint  at  the  close  of  the  evidence,  is  not  passed  upon  by 
a  referee  at  the  time,  and  subsequently  a  report  is  made  with  findings 
of  fact  adverse  to  plaintiff,  and  with  a  finding  of  law  that  the  com- 
plaint be  dismissed,  this  cannot  be  considered  the  same  as  a  nonsuit, 
but  as  a  disposition  of  the  case  upon  all  the  testimony.  Van  Derlip  v. 
Keyser,  68  N.  Y.  443. 

287  Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  Div.  76,  51  N.  Y. 
Supp.  779. 

288  Code  Civ.  Proc.  §  1026 

289  Schermerhorn  v.  Develin,  1  Code  R.  28;  Heerdt  v.  Wetmore,  25 
Super.  Ct.  (2  Rob.)  697. 

290  Robinson  v.  Robinson,  4  Month.  Law  Bui.  70. 

29iClussman  v.  Merkel,  16  Super.  Ct.  (3  Bosw.)  4'02;  Peck  v.  Yorks, 
47  Barb.  131;  Waggoner  v.  Finch,  1  T,  &  C.  145;  Wagener  v.  Finch,  65 
Barb.  493;  Berrian  v.  Sanford,  1  Hun,  625,  4  T.  &  C.  655.  Documentary 
evidence.  Oilman  v.  Healy,  46  Hun,  310.  Where  a  referee  reserves  his 
decision  upon  an  objection  to  the  evidence  and  no  ruling  thereon  is 
subsequently  made.  It  must  be  treated  on  appeal,  though  it  had  been 
sustained  and  an  exception  taken.  Adams  v.  Elwood,  176  N  Y  loe-| 
Lathrop  v.  Bramhall,  64  N.  Y.  365^,  '  ■      •         . 
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but  failure  to  object  to  a  decision  at  such  time  may  constitute 
a  waiver,^^*  and  such  irregularity  is  not  necessarily  fatal  to 
the  judgment,^"*  as  where  the  evidence  is  competent,^"'  or 
not  calculated  to  injure  the  objecting  party.^""  In  short,  if 
the  rights  or  interests  of  the  objecting  party  have  not  been 
injuriously  affected  by  the  action  of  the  referee,  the  judgment 
should  not  be  reversed  on  appeal.^^^  Improper  admission  of 
testimony  is  not  prejudicial  if,  rejecting  it,  enough  remains  to 
support  the  finding. ^°' 

Striking  out  evidence.     The  referee  has  power  to  strike 

out  evidence  before  the  final  submission  of  the  case,^^°  to  the 
same  extent  as  has  the  court  in  a  trial  before  it ;  but,  evidence 
cannot  be  stricken  out  after  the  case  has  been  closed  and  sub- 
mitted unless  the  right  to  do  so  has  been  specially  reserved.""" 
The  direct  testimony  of  a  witness  who  dies  during  the  exam- 
ination can  be  stricken  out  only  in  so  far  as  the  direct  exam- 
ination has  not  been  covered  by  the  cross-examinati6n,'°^  and 
then  only  where  the  opportunity  to  cross-examine  has  been 

282  Hopkins  v.  Clark,  90  Hun,  4,  69  State  Rep.  849,  35  N.  Y.  Suppt 
360. 

293  Clark  V.  Donaldson,  49  How.  Pr.  63,  5  T.  &  C.  683,  3  Hun,  224. 

294  Lathrop  v.  Bramhall,  64  N.  Y.  365. 

295  Kerslake  v.  Schoonmaker,  3  T.  &  C.  524,  1  Hun,  436. 

296  Mercer  v.  Vose,  40  Super.  Ct.  (8  J.  &  S.)  218. 

297  Lathrop  v.  Bramhall,"  64  N,  Y.  365. 

298  Kemeys  v.  Richards,  11  Barb.  312. 

299  Marsh  v.  Kinney,  11  Wkly.  Dig.  144;  Kopetzky  v.  Metropolitan 
El.  Ry.  Co.,  14  Misc.  311,  70  State  Rep.  457,  35  N.  Y.  Supp.  766.  Where 
evidence  has  been  received  by  a  referee  conditional  upon  the  intro- 
duction of  further  evidence  upon  -which  that  first  offered  is  dependent, 
and  no  motion  is  subsequently  made  to  strike  it  out  on  the  ground 
that  the  evidence  necessary  to  render  it  competent  was  not  subse- 
quently introduced,  It  will  not  be  assumed  on  ajppeal  that  such  evidence 
was  finally  considered  by  the  referee  upon  the  merits.  Wilson  v.  Kings 
Co.  El.  R.  Co.,  114  N.  Y:  487. 

300  Blashfield  v.  Empire  State  Telephone  &  Telegraph  Co.,  71  Hun, 
532,  54  State  Rep.  917,  24  N.  Y.  Supp.  1006,  affirmed  in  147  N.  Y.  520; 
Bloss  V.  Morrison,  47  Hun,  218. 

301  Curtice  v.  West,  50  Hun,  47,  2  N.  Y.  Supp.  507. 
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lost  through  no  fault  of  the  moving  party.^"^  "Where  cross- 
examination  of  a  witness  before  a  referee  is  suspended  under 
an  agreement  between  the  parties  and  the  witness  that  he 
would  be  present  when  again  called  for  cross-examination, 
his  testimony  should  be  stricken  out  on  motion,  if  he  fails  to 
appear  when  recalled,  and  it  is  shown  that  he  has  left  the 
state.^"^ 

Reopening  case.    The  referee  may  reopen  the  case  for 

further  evidence  even  after  it  is  closed,  where  he  has  not 
signed  or  delivered  his  report,^"*  but  whether  he  will  do  so 
rests  in  his  discretion, ^"^  which  will  not  be  interfered  with  on 
appeal  except  in  case  of  clear  abuse. ^"^  He  cannot  refuse  to 
open  the  case  to  receive  additional  evidence  merely  on  the 
ground  that  the  new  evidence  would  not  alter  his  conclu- 
sions, since  the  moving  party  is  entitled  to  have  all  the 
evidence  in  the  case  for  the  purpose  of  a  review  on  appeal.^"^ 
He  may  reopen  the  case  of  his  own  motion.'"^  Irregular  con- 
duct of  a  referee  in  receiving  proofs  and  hearing  an  argument 
after  the  case  was  closed,  without  notice  to  all  the  parties,  is 
waived  by  a  party  not  notified  who  fails  to  make  timely  ob- 
jection on  being  apprised  of  such  irregularity.^"^ 

Amendments  to  summons  or  pleadings.     The  referee 

has  the  same  power  as  the  court  to  allow  amendments  to  the 

302  Forrest  v.  Kissam,  7  Hill,  463.  See,  also,  People  v.  Cole,  43  N.  Y. 
508. 

303  Matthews  v.  Matthews,  53  Hun,  244,  6  N.  Y.  Supp.  589. 

304  Meissen  v.  Kloster,  114  N.  Y.  638;  Decker  v.  O'Brien,  13  Misc.  94, 
68  State  Rep.  73,  34  N.  Y.  Supp.  81;  Cleaveland  v.  Hunter,  1  Wend. 
104;  Ayrault  v.  Sackett,  9  Abb.  Pr.  154,  note,  17  How.  Pr.  461;  Kissam 
V.  Hamilton,  20  How.  Pr.  369;  Domschke  v.  Metropolitan  El.  Ry.  Co., 
148  N.  Y.  337. 

305  De  Witt  V.  Monjo,  46  App.  Div.  533,  61  N.  Y.  Supp.  1046.  Evi- 
dence not  properdin  rebuttal.  Fielden  v.  Lahens,  2  Abb.  Dec.  Ill,  6 
Abb.  Pr.  (N.  S.)  341;  Dow  v.  Darragh,  42  Super.  Ct.  (10  J.  &  S.)  80. 

306  Hubbell  v.  Alden,  4  Lans.  214. 

307  ciegg  V.  New  York  Newspaper  Union,  51  Hun,  232,  21  State  Rep. 
215,  4  N.  Y.  Supp.  280. 

308  Duguid  V.  Ogilvie,  3  E.  D.  Smith,  527,  1  Abb.  Pr.  145. 

309  McAllister  v.  Case,  13  State  Rep.  141. 
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summons  or  the  pleadings.^"  This  power  is,  however,  not 
exclusive  of,  but  concurrent  with,  the  power  of  the  court,  and 
pending  such  reference,  if  the  party  chooses  and  the  referee 
adjourns  the  case,  a  motion  to  amend  may  be  made  at  special 
term.^^^  Furthermore  a  referee  has  not  the  power  in  amend- 
ing pleadings  to  do  what  the  court  may  do  on  or  after  judg- 
ment in  furtherance  of  justice.'^"  And  an  amendment  which 
can  only  be  allowed  before  trial  such  as  changing  the  cause 
of  action  or  adding  another  cause  or  adding  a  new  defense 
cannot  be  allowed  by  the  referee,  but  in  such  case  he  should 
suspend  the  trial  so  as  to  enable  the  party  to  apply  at  special 
term  for  the  relief  sought.^^^  The  referee  has  the  power  to 
add  or  strike  out  the  name  of  a  party,"*  but  cannot  order  a 
new  party  to  be  brought  in  by  compulsory  process."^  He 
may  allow  an  amendment  to  the  answer,''"  or  may  allow  a 
new  bill  of  particulars  to  be  substituted  for  that  annexed  to 
the  complaint,^"  and  he  has  co-extensive  power  with  the  court 
to  allow  an  amendment  of  a  pleading  to  conform  with  the 
proof."^  The  allowance  of  amendments  lies  in  the  discretion' 
of  the  referee,""  as  does  the  time  and  manner  of  the  exercise 

810  Code  Civ.  Proc.  §  1018.  Power  of  court,  see  volume  1,  §  903,  pp. 
1028-1035. 

311  Bullock  V.  Bemis,  40  Hun,  623. 

312  Union  Bank  v.  Mott,  10  Abb.  Pr.  372. 

313  Niagara  County  Nat.  Bank  v.  Lord,  33  Hun,  557;  Sinclair  v.  Neill, 
1  Hun,  80,  3  T.  &  C.  74;  Wiley  v.  Brigham,  16  Hun,  106.  A  motion 
made  before  a  referee  on  tbe  day  agreed  upon  by  the  parties  as  tlie 
first  day  for  the  hearing  of  the  reference  must  be  regarded  as  if  made 
at  the  beginning  of  the  trial  and  not  before  the  trial  in  so  far  as  the 
power  of  the  referee  to  permit  an  amendment  of  the  pleadings  is 
concerned.    Barnum  v.  Williams,  91  App.  Div.  464,  86  N.  Y.  Supp.  821. 

314  Newman  v.  Marvin,  12  Hun,  236;  Magovern  v.  Robertson,  37  State 
Rep.  441,  14  N.  Y.  Supp.  114.  Billings  v.  Baker,  6  Abb.  Pr.  213,  which 
holds  that  he  can  not  strike  out  the  name  of  a  party  is  not  the  law. 

315  Newman  v.  Marvin,  12  Hun,  236. 

sieFrazer  v.  Hunt,  18  Wkly.  Dig.  390;  McLaughlin  v.  Webster,  141 
N.  Y.  76;  Chapin  v.  Dobson,  78  N.  Y.  74. 

31T  Melvin  v.  Woo'd,  3  Abb.  Dec.  272,  4  Abb.  Pr.  (N.  S.)  438. 

318  Knapp  V.  Fowler,  18  Wkly.  Dig.  230,  30  Hun,  512. 

sioHaight  v.  Littlefield,  71  Hun,  285,  24  N.  Y.  Supp.  1097;  Barnes  v. 
Seligman,  55  Hun,  339,  350,  29  State  Rep.  68,  8  N.  Y.  Supp.  834. 
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of  the  power."^"  The  power  in  respect  to  the  terms  on  which 
an  amendment  shall  be  allowed  is  commensurate  with  that  of 
the  court. ^^^  A  referee  may,  if  no  objection  is  made,  reserve 
his  decision  of  motion  for  leave  to  amend  and  grant  it  when 
he  makes  his  findings. ^^^  A  decision  of  a  referee  on  an  appli- 
cation to  amend  a  pleading  is  only  reviewable  on  appeal  from 
a  judgment  entered  on  his  findings  ;^^^  and  a  motion  at  special 
term  to  set  aside  or  strike  out  an  amendment  allowed  by  a 
referee  is  improper,^-*  as  is  a  motion  at  special  term  for  leave 
to   amend  where  the   referee  has   refused  th6  application.^^* 

Adjournments.     The  referee  exercises  the  same  power 

as  the  court  to  grant  adjournments.  Where  there  is  more 
than  one  referee,  a  majority  of  those  present  at  a  time  and 
place  appointed  for  the  trial  may  adjourn  the  trial  to  a  future 
(jgy  326  Formerly  it  was  held  that  the  court  itself  might  stay 
the  proceedings  before  the  referee  on  an  affidavit  of  the  absence 
of  a  material  witness, ^^^  but  such  is  not  the  law  at  present. 
An  adjournment  should  not  be  granted  on  account  of  the  ab- 
sence of  counsel  on  a  pleasure  voyage, ^^^  but  may  be  to  allow 
time  for  an  application  to  the  court  to  bring  in  a  necessary 
party. ^^'    That  adjournments  are  not  formally  made  from  one 

S20  McLaughlin  v.  Webster.  141  N.  Y.  76. 

321  Smith  V.  Rathbun,  75  N.  Y,  122,  126;  Barnum  v.  Williams,  91  App. 
Div.  464,  86  N.  Y.  Supp.  821. 

s22Chapin  v.  Dobson,  78  N,  Y.  74;.  Bean  v.  Edge,  46  Super.  Ct.  (14  J. 
&S.)  455. 

323  Woodruff  V.  Dickie,  28  Super,  Ct,  (5  Rob.)  619,  31  How.  Pr.  164. 

S2i  Quimby  v.  Claflin,  77  N.  Y.  270.  The  supreme  court  at  special 
term  has  no  power  on  motion  to  review  the  decision  of  a  referee  in 
regard  to  an  amendment,  even  where  such  decision  is  rendered  "sub- 
ject to  the  approval  of  the  court."     Knapp  v.  Fowler,  26  Hun,  200. 

825  Oregon  Steamship  Co.  v.  Otis,  59  How.  Pr.  254.  The  court  at  a 
special  term  has  no  power  to  review  on  motion  the  action  of  the 
referee  in  allowing  or  disallowing  an  amendment  to  the  pleadings. 
Barnum  v.  Williams,  91  App.  Div.  464,  86  N.  Y.  Supp.  821. 

326  Code  Civ.  Proc.  §  1026, 

327  Bird  v.  Sands,  1  Johns.  Cas.  394,  Colem.  &  C.  Cas.  107;  Sudam  v. 
Swart,  20  Johns.  476. 

32S  Forrest  v.  Forrest,  16  Super,  Ct.   (3  Bosw.)   650. 
329  Peyser  v.  Wendt,  87  N.  Y.  322. 
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hearing  to  the  time  of  another  does  not  of  itself  render  the 
proceedings  irregular.^^"  A  notice  given  by  the  referee  in 
person  to  the  attorney  or  a  party  that  the  referee  could  not 
be  present  at  the  time  fixed  for  hearing  but  would  examine 
the  witnesses  at  an  hour  specified  later  in  the  day  is  suffi- 
cient as  an  adjournment  to  that  hour.^"  Terms  may  be  im- 
posed on  postponing  the  hearing,^^^  such  as  payment  of  costs.^^^ 
Error  of  the  referees  in  refusing  to  grant  an  adjournment 
may  be  corrected  by  setting  aside  their  report,^^*  though  the 
court  will  not  ordinarily  interfere  with  the  referee's  discre- 
tion as  to  adjournments.^^"  If  plaintiff  fails  to  appear  and 
complete  his  evidence  on  an  adjourned  day,  the  referee  may 
dismiss  the  complaint.^^^  If  an  adjournment  is  obtained  after 
trial  has  commenced  in  order  to  move  for  leave  to  serve  a 
reply,  it  is  not  error  to  refuse  to  commence  the  trial  de  novo.^^^ 

Costs.     On  a  reference  of  all  the  issues 'to  hear  and 

determine,  the  referee  should  decide  the  right  to  costs,^'^  ex- 
cept that  he  cannot  award  costs  to  one  of  several  defendants 
who  alone  succeeds  against  plaintiff  ;'*'''  and  if  he  does  not 
award  costs  the  court  has  no  power  to  do  so.""    The  court  at 

S30  Accessory  Transit  Co.  v.  Garrison,  9  Abb.  Pr.  141,  18  How.  Pr.  1. 
331  Matter  of  Ferrigan's  Estate,  42  App.  Div.  1,  58  N    Y.  Supp.  920. 
882  Sickles  V.  Fort,  12  Wend.  199. 
833  Slocum  V.  Watkins,  1  Denio,  631. 

334  Forbes  v.  Frary,  2  Johns.  Gas.  224;  Langley  v.  Hickman,  3  Super.^ 
Ct.  (1  Sandf.)  681. 

335  Cooley  V.  Huntington,  16  Abb.  Pr.  384,  note. 

S36  Williams  v.  Sage,  Code  R.  (N.  S.)  358;  Morange  v.  JVIeigs,  54  N. 
Y.  207. 

337  White  V.  Smith,  46  N.  Y.  418. 

338  Graves  v.  Blanchard,  4  How.  Pr.  300;  Morgan  v.  Stevens,  6  Abb. 
N.  C.  356.  In  an  action  of  an  equitable  nature,  the  award  of  costs  is 
in  the  discretion  of  the  referee.  Barker  v.  White,  1  Abb.  Dec.  95,  5 
Abb.  Pr.  (N.  S.)  124,  3  Keyes,  617. 

339  New  York  El.  R.  Co.  v.  McOaniel,  31  Hun,  310. 

340  Stevens  v.  Weiss,  25  Misc.  457,  55  N.  Y.  Supp.  562;  Kennedy  v. 
McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577;  Phelps  v.  Wood,  46  How. 
Pr.  1;  First  Nat.  Bank  v.  Levy.  3  State  Rep.  298.  This  rule  has  also 
been  held  to  apply  to  a  reference  in  a  divorce  action  where  the  report 
is  expressly  made  subject  to  confirmation.  Sabater  v.  Sabater,  7  App. 
Div.  70.  39  N.  Y.  Supp.  958. 
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special  term  cannot  retax  the  costs.'*^  But  an  application  for 
an  additional  allowance  should  be  made  to  the  court  and  not 
to  the  referee.^^^ 

Punishment  for  contempt.     The  referee  has  the  same 

power  as  the  court  to  preserve  order  and  punish  the  violation 
thereof,  and  to  punish  a  witness  for  nonattendance  or  a  refusal 
to  be  sworn  or  to  testify.^^^  An  order  to  show  cause  may  be 
made,  or  a  warrant  may  be  issued,  as  prescribed  in  section 
2269  of  the  Code,  by  a  referee  appointed  by  the  court,  where 
the  offense  is  committed  on  the  trial  of  an  issue  referred  to  him 
or  consists  of  a  witness'  nonattendance,  or  refusal  to  be  sworn 
or  to  testify  before  him.  The  order  or  warrant  may,  in  the 
discretion  of  the  referee,  be  made  returnable  before  him  or 
before  the  court.  Where  it  is  made  rctiu-nable  before  the 
referee  he  has  all  the  power  and  authority  of  the  court  with 
respect  to  the  motion  or  special  proceedings  instituted  there- 
|jy._344  rpj^g  referee  and  the  court  have  concurrent  jurisdiction! 
to  punish  for  contempt  in  such  cases. '*'  i 

Determination  of  issues.     In  making  his  decision,  the| 

referee  cannot  exclude  evidence  admitted  on  the  trial, ^^^  but 
where  such  testimony  is  irrelevant  and  inadmissible  "in  sub-i 
stance"  no  prejudice  results. ^*^  And  a  referee  who  has  er-' 
roneously  admitted  evidence  or  denied  a  motion  to  strike  out| 
incompetent  testimony  cannot  ordinarily  deprive  the  objecting 
party  of  his  exception  to  the,  ruling  by  stating  in  his  report 
that  he  disregarded  the  objectionable  evidence,^*^  though  he 

341  Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577.  ' 

3*2  pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902. 

343  Code  Civ.  Proc.  §  1018;  Burnett  v.  Phalon,  11  Abb.  Pr.  157,  19 
How.  Pr.  530;  Heerdt  v.  Wetmore,  25  Super.  Ct.  (2  Rob.)  697. 

344  Code  Civ.  Proc.  §  2272. 

345  Naylor  v.  Naylor,  32  Hun,  228.  So  held  where  the  reference  was 
merely  to  take  an  account  and  report.  Milton  v.  Richardson,  21  Misc. 
880,  47  N.  Y.  Supp.  735. 

346  Meyers  v.  Betts,  5  Denio,  81;  Allen  v.  Way,  7  Barb.  585,  3  Code 
R.  243. 

347  Brown  v.  Colie,  1  E.  D.  Smith,  265. 

348Dougall  v.  Dougall,  61  App.  Div.  282,  70  N.  Y.  Supp.  336;  Bloss  v. 
Morrison,  47  Hun,  218,  14  State  Rep.  379,  28  Wkly.  Dig.  256. 
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may  where  the  referee,  by  consent,  has  viewed  the  premises,^'"' 
or  where  the  evidence  disregarded  stands  alone  and  is  readily 
identified,  and  it  can  be  seen  that  it  had  no  effect  on  the  de- 
cision.^^^  The  referee  decides  as  to  the  weight  of  the  evi- 
dence,'" and  in  so  doing  he  may  believe  part  of  the  testimony 
of  a  witness  and  reject  part,^^^  and  is  not  bound  to  believe 
all  the  testimony  given  by  a  party  although  it  is  uneontra- 
dicted.'^'  It  is  the  duty  of  the  referee,  where  the  evidence 
is  equally  balanced,  to  decide  against  the  party  on  whom  the 
burden  of  proof  rests;'"*  but  where  there  is  a  conflict  of  tes- 
timony he  has  no  right  to  disregard  testimony  of  both  parties 
and  make  an  independent  finding  based  on  no  testimony  in 
the  case;^^^  and  where  there  is  a  variance  between  the  evi- 
dence and  the  pleading,  he  should  not  disregard  the  evidence 
and  treat  the  pleading  as  controlling,  where  the  evidence  is 
given  without  objection.'""  He  may  reject  part  of  the  testi- 
mony as  untrue  while  accepting  other  parts  as  true.'"'  He 
may  compare  documents  in-  evidence  for  the  purpose  of  infer- 
ring the  genuineness  or  simulation  of  the  handwriting,'"'  and 
if  the  parties  stipulate  that  he  may  inspect  the  premises  in 
dispute,  he  may  construe  the  testimony  in  the  light  of  the 
information  obtained  by  such  inspection,  so  that  no  excep- 
tion is  available  to  his  findings  as  against  or  without  evi- 
dence.'""    Where  no  question  is  raised  before  the  referee  as 

S49  Blashfield  v.  Empire  State  Telephone  &  Telegraph  Co.,  147  N.  Y. 
520. 

360  Nette  V.  New  York  El.  R.  Co.,  13  Misc.  218,  68  State  Rep.  213,  34 

N.  Y.  Supp.  233. 

351  Hogan  V.  Laimbeer,  66  N.  Y.  604. 

352  Stafford  v.  Leamy,  34  Super.  Ct.  (2  J.  &  S.)  269,  43  How.  Pr.  40. 

353  Vandercook  v.  City  of  Cohoes,  12  Wkly.  Dig.  84. 

864  Strong  V.  Place,  27  Super.  Ct.    (4  Rob.)    385,  33  How.  Pr.  114; 
Bradley  v.  McLaughlin,  8  Hun,  545. 

365  Heim  v.  Link,  52  Super.  Ct.  (20  J.  &  S.)  547. 

356  Stephan  v.  Hughes,  22  Wkly.  Dig.  119. 

.  367  Chester  v.  Jumel,  2  Silv.  Sup.  Ct.  182,  24  State  Rep.  231,  5  N.  Y. 
Supp.  822. 

358  Hunt  V.  Law,less,  7  Abb..  N.  C.  113. 

S59  Crouch  v.  Gutmann,  32  State  Rep.  254,  10  N.  Y.  Supp.  275. 
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to  the  mode  of  trial,  he  is  bound  to  grant  plaintiff  any  re- 
lief, legal  or  equitable,  to  which  his  allegations  and  poof  en- 
title him.-'""'  Whether  the  minutes  of  the  referee  are  correct 
is  for  him  to  determine,  and  where  he  has  denied  a  motion  to 
correct  the  minutes,  his  decision  is  conclusive.'" 

§  1879.    Reargument. 

The  referee  may  allow  a  reargument  before  making  his  re- 
port even  though  he  has  made  up  his  rnind.'"^ 

t   (B)  REFERENCE  TO  REPORT  ON  PACTS. 

§  1880.     General  considerations. 

Having  considered  the  procedure  on  a  reference  granted  to 
hear  and  determine  the  issues  or  a  part  of  the  issues,  it  is  nec- 
essary to  now  determine  the  practice  pertaining  to  a  reference 
where  the  reference  is  not  to  hear  and  determine  the  issues 
or  a  part  of  the  issues  but  either  (a)  to  report  the  referee's 
findings  on  one  or  more  specific  questions  of  fact  involved  in 
the  issue  ;''^'  or  (b)  to  take  an  account  and  report  to  the  court 
thereon,'**  or  (e)  to  determine  and  report  upon  a  question  of 
fact  arising  at  any  stage  of  the  action  on  a  motion  or  other- 
wise except  on  the  pleadings,'"^  or  (d)  to  report  the  facts 
arising  in  a  particular  proceeding  or  where  a  reference  to  a 
master  ,in  chancery  was  proper  prior  to  the  adoption  of  the 
Code.'""  In  the  same  class  with  the  references  now  to  be 
considered  are  references  of  particular  facts  in  particular  ac- 
tions which  will  be  treated  of  in  subsequent  chapters  pertain- 
ing to  such  actions.  For  instance,  a  reference  in  partition  is 
provided  for  by  a  particular  Code  provision  as  is  a  reference 
in  an  action  for  divorce  and  a  reference  to  compute  the  amount 
due  in  an  action  for  foreclosure. 

360  Armita,ge    v.  Pulver,  37  N.  Y.  494. 

361  Page  V.  Methfessel,  71  Hun,  442,  25  N.  Y.  Supp.  11. 
SS2  Litch  V.  Brotherson,  16  Abb.  Pr.  384,  25  How.  Pr.  407. 
a«3  Code  Civ.  Proc.  §  1013. 

304  Code  Civ.  Proc.  §  1015. 

365  Code  Civ.  Proc.  §  1015. 

366  Code  Civ.  Proc.  §  827. 
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The  Code  lays  down  particular  rules  which  define  the  powers 
and  duties  of  a  referee  where  the  reference  is  to  hear  and  de- 
termine issues,  but  few  of  those  rules  are  applicable  to  refer- 
ences other  than  of  the  issues,  and  hence  the  practice  is  largely 
governed  by  the  chancery  practice  which  prevailed  prior  to 
the  adoption  of  the  Code.^" 

§  1881.    Order  as  authority  of  referee. 

It  is  cust'onia,ry  to  deliver  to,  and  leave  with  the  referee,  a 
certified  copy  of  the  order  of  reference  for  his  use.^°*  The  pos- 
session of  the  order  of  reference  by  the  referee  is  necessary 
not  only  that  he  may  know  he  has  authority  to  execute  the 
reference  tod  to  summon  parties  to  appear  before  him,  but 
also  to  enable  him  to  exercise  a  proper  discretion  in  fixing  a 
reasonable  time  for  service  of  the  summons  on  the  parties  who 
are  to  attend  before  him,  having  regard  for  the  nature  of  the 
matters  to  be  inquired  into  and  the  residences  of  such  parties 
and  their  attorneys.^'^ 

§  1882.    Bringing  on  hearing. 

If  the. order  does  not  prescribe  the  mode  of  bringing  on  the 
hearing,  the  practice  is  governed  by  the  old  chancery  prac- 
tice, under  which  the  party  in  whose  favor  judgment  was  en- 
tered or  who  obtained  the  order  was  entitled  to  bring  on  the 
hearing.""  If  he  did  not  procure  and  serve  a  summons  within 
thirty  days  after  the  order  was  entered,  any  other  party  or 
person  interested  in  the  matter  of  the  reference  could  apply 
to  the  court  to  expedite  the  prosecution  of  the  order.^^  Fur- 
thermore, if,  after  proceedings  had  been  commenced  by  service 

367  Rule  84  of  the  General  Rules  of  Practice  provides  tliat  in  cases 
where  no  provision  is  made  by  statute  or  by  these  rules,  the  proceed- 
ings shall  be  according  to  the  customary  practice  as  it  formerly  existed 
in  the  court  of  chancery  or  supreme  court,  in  cases  not  provided  for  by 
statute  or  by  written  rules  of  those  courts. 

388  Quackenbush  v.  Leonard,  10  Paige,  131. 

369  2  Barb.  Ch.  Pr.  472. 

S70  Quackenbush  v.  Leonard,  10  Paige,  131;  2  Barb.  Ch.  Pr.  474. 

371  2  Barb.  Ch.  Pr.  475. 
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of  summons,  the  party  entitled  to  prosecute  did  not  proceed 
with  due  diligence,  the  referee  could,  on  application  of  any 
other  person  interested  either  as  a  party  to  the  suit  or  as  com- 
ing in  to  prove  his  debt  or  establish  a  claim  under  the  decree 
or  order,  commit  to  him  the  prosecution  of  the  reference. ^'^ 
The  referee  should  not  permit  the  party  who  has  the  prosecu- 
tion of  the  reference  to  fix  the  tjme  and  place  thereof  and  time 
of  service  of  the  summons  so  as  to  suit -his  own  convenience 

Qjjjy    373 

Notice,     In  the  absence  of  any  provision  in  the  order 

of  reference,  the  rules  of  chancery  govern  the  procedure  as 
to  the  manner  of  giving  notice  of  the  hearing  and  the  suffi- 
ciency thereof.  The  chancery  rules  provided  for  a  summons 
which  was  entitled  in  the  cause  and  signed  by  the  referee, 
and  named  a  time  and  place  for  the  hearing.  It  was  usually 
followed  by  an  underwriting  or  memorandum  expressing  the 
object  of  the  attendance.'"*  It  is  not  absolutely  necessary  that 
a  summons  should  be  underwritten,  although  the  usual  prac- 
tice, as  it  is  sufficient  if  the  nature  of  the  reference  to  be 
proceeded  in,  or  the  object  of  the  attendance,  is  briefly  stated 
in  the  body  of  the  summons.  But  the  referee,  before  he  signs 
the  summons,  should  see  that  it  is  properly  underwritten  or 
that  there  is  sufficient  appearing  in  the  body  thereof  to  ap- 
prise the  party  on  whom  it  is  served  of  the  nature  of  the  pro- 
ceedings which  are  to  be  had  before  him.^"*  The  underwriting 
need  not  be  signed  by  the  referee.""  The  mode  of  proceeding 
to  enforce  the  production  and  deposit  of  documents  is  by  in- 
serting in  the  underwi'iting  a  clause  such  as  "at  which  time 
defendant  is  to  produce  before  me  and  deposit  in  my  office 
all  such  deeds,  books,  and  papers  as  are  in  his  custody  or 
power  relating  to  the  matters  referred  to  me.""'  The  sum- 
mons must  be  served  on  the  adverse  party  or  his  attorney 
such  time  previous  to  the  day  appointed  for  the  hearing  as  the 

S72  2  Barb.  Ch.   Pr.  475. 

3'3  Quackenbusb  v.  Leonard,  10  Paige,  131;  2  Barb.  Ch.  Pr.  472. 

3-4  2  Barb.  Cb.  Pr.  472. 

375  Manhattan  Co.  v.  Evertson,  4  Paige,  276 

S70  2  Barb.  Ch.  Pr.  473. 

877  2  Barb.  Ch.  Pr.  481. 
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referee  may  deem  reasonable,  taking  into  consideration  the 
nature  of  the  matters  to  be  examined  and  the  residence  of 
the  parties."^  The  giving  of  too  short  notice  is  waived,  how- 
ever, by  appearance  and  asking  for  an  adjournment.'" 

§  1883.     Subpoenaing  witnesses. 

Witnesses  may  be  subpoenaed  to  testify  and,  in  a  proper 
case,  to  bring  a  book,  document,  or  oth^r  paper,  as  on  a  trial 
by  the  court.^^" 

§  1884.    Procedure  on  hearing. 

On  the  return  of  the  summons,  the  referee  should  regulate 
the  manner  of  executing  the  reference  and  the  several  steps  ^ 
to  be  taken  by  the  respective  parties,  so  far  as  it  can  thenl 
conveniently  be  done,  and  at  any  subsequent  time  to  which  the 
reference  may  be  adjourned,  he  should  give  such  further  di- 
rections as  may  be  proper  in  relation  to  any  other  proceedings 
which  have  become  necessary  in  the  progress  of  the  refer- 
ence.'*^ 

Oath  of  referee.  The  rules  laid  down  as  to  the  neces- 
sity of  the  referee  being  sworn,  where  the  reference  is  to  de- 
termine issues,  apply  to  references  now  under  consideration 
if  they  are  embraced  within  section  1013  or  1015  of  thej 
Code.'^^  The  authorities  are  in  conflict  as  to  whether  a! 
referee  to  compute  the  amount  due  on  default  must  take  the 
oath.'*'  Failure  to  take  the  oath  may  be  waived  by  proceed- 
ing with  the  reference  without  objecting  thereto.'** 

Adjournments.     The  referee  has  power  to  adjourn  the 

hearings.    For  instance,  he  may  adjourn  the  proceedings  where 

378  2  Barb.  Ch.  "Pr.  474.  See  Matter  of  Ferrigan's  Estate,  42  App. 
Div.  1,  4,  58  N.  Y.  Supp.  920. 

379  Wetter  v.  Schlieper,  7  Abb.  Pr.  92,  94. 

880  Code  Civ.  Proc.  §  1017. 

881  Story  V.  Brown,  4  Paige,  112. 

382  See  Code  Civ.  Proc.  §  1016. 

383  Must.  Exchange  Fire  Ins.  Co.  v.  Early,  4  Abb.  N.  C.  78,  54  How. 
Pr.  279      Need  not.     McGowan  v.  Newman,  4  Abb.  N.  C.  80. 

3S4Keator  v.  Ulster  &  Delaware  Plank  Road  Co.,  7  How.  Pr.  43. 
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the  notice  of  the  reference  is  deemed  too  short,  notwithstand- 
ing the  order  of  reference  provides  for  bringing  on  the  refer- 
ence on  two  days'  notice. ^^^ 

Evidence.     It  may  safely  be  stated  that  the  powers  of 

the  referee  in  admitting  and  rejecting  evidence  are  as  ex- 
tensive as  the  powers  of  a  referee  on  a  reference  to  hear  and 
determine  issues,'^*  though  there  are  cases  holding  that  where 
the  reference  is  merely  to  take  evidence,  the  referee  should 
take  all  the  evidence  o'ffered  aud  leave  it  to  the  court  to  rule 
on  its  admissibility.^*'  The  question  arises,  however,  as  sug- 
gested by  the  late  Judge  Rumsey  in  his  work  on  New  York 
Practice,''**  whether  a  reference  is  authorized,  in  any  case, 
to  merely  report  evidence  to  the  court.  There  is  no  Code 
provision  authorizing  it  and  it  is  very  doubtful  whether  such 
a  reference  is  proper.  It  has  been  held  that  the  referee  has 
no  power  to  strike  out  the  testimony  of  a  witness  on  his 
failure  to  appear  for  cross-examination,^*^  but  such  holding 
is  subject  to  the  criticism  that  it  makes  the  reference  merely 
one  to  take  evidence. 

The  referee  cannot  receive  affidavits  as  evidence  but  the  wit- 
nesses must  be  sworn  befbre  him.*^°  The  affidavits  used  on 
the  motion  which  is  the  subject  of  the  reference  are  not  prop- 
erly before  the  referee  as  evidence.*'^  If  the  affidavits  used 
on  the  motion  be  treated  by  the  referee  as  pleadings  by  order 
of  the  court,  then  any  allegation  in  the  affidavit  of  the  moving 
party  not  denied  by  the  opposing  party  must  be  tiaken  as 
true.*"^  A  referee,  where  the  reference  is  to  determine  matters 
arising  on  a  motion,  is  not  authorized  to  permit  an  examina- 
tion by  commission  of  the  witnesses  required  to  be  produced 

385  Stubbs  V.  Ripley,  39  Hun,  620. 

SS6  Ayres  v.  Village  o£  Hammondsport,  13  Civ.  Proc.  R.  (Browne)  236, 
11  State  Rep.  706;  Matter  of  Silvernall,  45  Hun,  575,  578. 

387  Scott  V.  Williams,  14  Abb.  Pr.  70,  23  How.  Pr.  393;  Fox  v.  Uoye^. 
54  N.  Y.  125,  131. 

388  2  Rumsey's  Pr.  p.  428. 

388  Matter  of  Crooks,  23  Hun,  696. 

390  Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  Pr.  479. 

301  Fenlon  v.  Dempsey,  21  Abb.  N.  C.  291. 

392  Wetmore  v.  Wetmore,  27  Misc.  700,  59  N.  Y.  Supp.  586. 
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before  him.''''^  Where  plaintiff  has  given  evidence  in  support 
of  her  claim,  defendant  is  not  entitled  to  a  report  in  his  favor 
upon  taking  plaintiff's  default  for  nonappearance  at  an  ad- 
journed hearing,  but  the  referee  must  report  the  evidence 
taken  and  his  opinion  thereon.''* 

Signing  testimony.     In  references  "other  than  for  the 

trial  of  the  issues  in  an  action,  or  for  computing  the  amount 
due  in  foreclosure  cases,"  the  testimony  of  the  witnesses  shall 
be  signed  by  them.'^^  This  rule  does  not  apply,  however,  to 
special  statutory  proceedings,  such  as  an  accounting  of  an 
assignor  for  the  benefit  of  creditors.'""  As  to  whether  the 
omission  to  request  the  signatures  is  a  waiver  is  not  settled. °°^ 
The  remedy  for  failure  to  subscribe  the  testimony  is  by  a 
motion  to  correct  the  report  and  not  by  exceptions  to  the 
report.'"* 

Punishment  for  contempt.     The  referee  may  punish  a 

witness  for  contempt  in  refusing  to  answer,'""  and,  it  would 
seem,  for  failure  to  attend;""  but  the  right  so  to  do  is  not 
exclusive  but  concurrent  with  the  right  of  the  court  to  pun- 
ish."^ 

Costs.  The  referee  has  no  power  to  award  costs,  es- 
pecially when  the  question  of  costs  and  all  other  questions, 
are  by  the  order  of  reference  reserved  until  the  coming  in 
of  the  referee's  report."^ 

683  Stubbs  V.  Ripley,  89  Hun,  620. 

S94  Ward  V.  Ward,  29  Abb.  N.  C.  256,  21  N.  Y.  Supp.  795. 
»95  Rule  30  of  the  General  Rules  of  Practice. 

398  Matter  of  Cleflin,  20  State  Rep.  465,  3  N.  Y.  Supp,  621;  Matter  of 
Harris'  Estate,  51  Hun,  636,  3  N.  Y.  Supp.  621. 

397  That  it  is.  Rusk  v.  Marston,  1  Wkly.  Dig.  566.  That  It  is  not. 
Bowne  v.  Leveridge,  8  Abb.  N.  C.  148,  note. 

398  National  State  Bank  v.  Hibbard,  45  How.  Pr.  280,  287;  Roberts 
V.  White,  43  Super.  Ct.  (11  J.  &  S.)  455,  460. 

S99  People  ex  rel.  Baldwin  v.  Miller,  9  Misc.  1^  59  State  Rep.  702,  29 
N.  Y.  Supp.  305.    Procedure,  see  Code  Civ.  Proc.  §  2272. 

400  See  Code  Civ.  Proc.  §  2272. 

*oi  Milton  v.  Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735;  Seeley's 
Case,  6  Abb.  Pr.  217,  note. 

402  Bon  V.  Sanford,  23  Hun,  520.  See,  also.  Frost  v.  Reinach,  40  Misc. 
412,  81  N.  Y.  Supp.  246. 
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§  1885.    Hearing  on  reference  to  take  an  account. 

Where  a  ease  is  referred  pursuant  to  an  order  directing  the 
referee  "to  take  and  state  an  account,"  he  is  a  mere  substi- 
tute for  a  master  under  the  old  chancery  practice  and  he  must 
be  governed  by  the  rules  which  regulate  that  practice."^  An 
order  to  take  and  state  an  account  gives  the  referee  the  inci- 
dental power  formerly  exercised  by  a  master  in  chancery,  i. 
e.,  the  power  necessarily  incidental  to  the  proper  execution 
of  his  work."^  By  the  102d  and  107th  rules  of  the  court  of 
chancery,,  the  master  in  chancery  had  the  power,  under  a 
reference,  to  take  testimony  and  state  the  accounts,  to  regu- 
late the  manner  in  which  the  reference  was  to  be  executed, 
and  to  require  the  parties  within  a  reasonable  time  to  exhibit 
in  writing  before  him  the  several  items  of  charge  which  they 
claim  against  the  adverse  party,  so  that  it  might  be  known 
to  what  points  the  examination  of  the  witnesses  should  be 
directed.*"^  All  the  parties  accounting  must  bring  in  their 
accounts  in  form  of  debtor  and  creditor."'  The  party  must 
bring  his  whole  account  and  for  the  whole  period  for  which 
he  has  accounted.  It  must  also  be  verified  by  an  aiSdavit 
that  the  account,  including  both  debts  and  credits,  is  cor- 
rect, and  that  the  party  accounting  does  not  know  of  any 
error  or  omission  therein  to  the  prejudice  of  any  of  the  other 
parties.'"  The  referee  may  not  only  require  the  exhibit  in 
writing  of  the  items  of  account,  but  he  may.  also  preclude  the 
parties  from  making  claims  for  any  other  items  than  those 
which  they  present,  unless  they  furnish  reasonable  excuse 
for  the  neglect."^  These  chancery  rules  need  not,  however, 
be  followed  unless  a  party  so  demands."'    A  referee  appointed 

103  Palmer   v.    Palmer,    13    How.   Pr.   363;    Milton   v.   Richardson,   21 
Misc.  380,  47  N.  Y.  Supp.  735. 

404  Milton  V.  .Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735, 

405  Id.;  Story  v.  Brown,  4  Paige,  112-115. 

406  2  Barb.  Ch.  Pr.  505. 

407  2  Barb.  Ch.  Pr.  506;  Story  v.  Brown,  4  Paige,  112. 

408  Milton  V.  Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735;   Story  v. 
Brown,  4  Paige,  112. 

409  Hathaway  v.  Russell,  45  Super.  Ct.  (13  J.  &  S.)  538,  542. 
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to  take  and  state  an  account  in  an  action  in  which  no  answer  is 
interposed  may  take  and  state  the  account  down  to  the  time 
of  the  hearing.*^" 

The  referee  has  the  power  to  allow,  in  any  form  that  does 
not  work  injustice,  an  objection  to  the  account  presented, 
whether  or  not  a  statement  of  objections  has  been  previoiisly 
made.  A  formal  filing  of  objections  implies  that  the  account- 
ing party  need  not  prepare  to  meet  any  other  objection;  but 
the  court  has  power  to  allow  other  objections  to  be  made  giv- 
ing the  accounting  party  opportunity  to  meet  them.*^^  The 
referee  may  disallow  items,  even  if  no  specific  objections  are 
made,  where  they  appear  fraudulent  or  objectionable  on  their 
face,  provided  he  points  them  out  to  the  accounting  party  and, 
gives  him  opportunity  to  show  them  to  be  just."^  A  referee 
to  compute  the  amount  due  has  no  authority  to  determine  any 
questions  of  law."^ 

(C)   REQUESTS  TO  FIND. 

§  1886.     General  considerations. 

Either  party  to  an  action  tried  before  the  court  without  a 
jury,  or  by  a  referee,  may  submit  a  statement  of  the  facts 
which  he  deems  established  by  the  evidence  and  of  the  rulings 
on  questions  of  law  which  he  desires  the  court  or  referee  to 
make.^  Prior  to  1894  such  practice  was  authorized  by  section 
1023  of  the  Code.  This  procedure  had  been  abused  to  such  an 
extent  that  in  1894  the  statute  was  repealed.  In  1904,  the 
repealed  Code  provision  was  re-enacted  with  an  additional 
clause  authorizing  an  exception  to  a  refusal  to  find.  The  deci- 
sions rendered  under  the  Code  section  prior  to  its. repeal  in 
1894  are  applicable  except  in  so  far  as  will  be  noticed  hereafter. 

Whether  requests  to  find  shall  be  submitted  rests  with  the 
party.     It  may  be  advisable  in  order  to  clearly  present  to  the 

«o  Darling  v.  Brewster,  55  N.  Y.  667. 

lit  Hyatt  V.  Mark,  55  Super.  Ct.  (23  J.  &  S.)  507,  2  N.  Y.  Supp.  727. 

412  Heywood  v.  Kingman,  29  Abb.  N.  C.  75,  19  N.  Y.  Supp.  321,  882, 

413  Mackay  v.  Bennington,  82  Hun,  509,  31  N.  Y.  Supp.  716. 
iCode  Civ.  Proc.  §  1023. 

N.  Y.  Prac— 164.  ■"'"■       I 
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.judge  or  referee  the  contentions  of  the  party  as  to  the  material 
facts  deemed  to  have  been  established  and  the  rales  of  law 
which  should  be  held  applicable  thereto.  In  so  far  as  increas- 
ing the  scope  of  review  on  an  appeal  to  the  appellate  division 
is  concerned,  the  presentation  of  requests  to  find  is  valueless. 
It  was  held,  under  the  Code  provision  prior  to  its  repeal  in 
1894,  that  a  party  who  failed  to  present  a  request  for  any 
finding  he  desired  could  not,  on  appea,l,  claim  that  the  fact 
was  established  in  order  to  overthrow  the  judgment;^  but  inas- 
much as  section  993  of  the  Code,  as  it  now  exists,  specifically 
provides  that,  on  appeal,  the  appellate  division  shall  review 
all  questions  of  fact  and  of  law  and  grant  to  either  party  the 
judgment  which  the  facts  Warrant,  it  Would  seem  that  the 
former  decisions  are  no  longer  applicable.'  It  seems,  however, 
that  if  an  appeal  is  taken  to  the  court  of  appeals  the  sublnis- 
sion  of  a  request  to  find  the  facts  enlarges  the  scope  of  review 
provided  the  request  is  denied  and  an  exception  taken  to  the 
refusal  to  find.  In  such  a  case,  if  the  evidence  is  uncontro- 
verted,  and  the  affirmance  by  the  appellate  division  is  not 
unanimous,  a  question  of  law  is  raised  which  the  court  of 
appeals  inay  review.  This  question  will  be  fully  considered 
in  the  volume  relating  to  appellate  procedure. 

Requests  to  find  are  proper  on  a  reference  to  determine  and 
report  the  accoilnt  of  an  executor.* 

§  1887.    Time  for  submission. 

The  requests  must  be  submitted  to  the  court  or  referee  be- 
fore the  cause  is  finally  submitted  or  within  such  time  after- 
wards, and  before  the  decision  or  report  is  rendered,  as  the 
court  or 'referee  allows."  Where  the  referee  has  signed  the 
report  and  given  notice  to  the  parties,  his  report  is  rendered, 
so  that  thereafter  no  requests  can  be  submitted.*    However,  if 

2  Loonam   v.   Myers,   13   Daly,   535. 

3  Rumsey's   Pr.    (supplement). 

*  Matter  of  Mellen,  56  Hun,  553,  9  N.  t.  Supp.  929. 

6  Code  Civ.   Proc.   §   1023. 

6  Craig  V.   Craig,  66  Htin,  452,  21  iSf.   *.   giipp.  Ul.  '^  •       ' 
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at  tke  time  of  the  submission  the  proper  requests  for  findings 
are  presented  and  the  judge  or  referee  inadvertently  neglects 
to  examine  and  pass  upon  them  before  making  his  decision, 
he  may  do  so  afterwards;  and  the  rulings  so  made,  with  the 
exceptions  thereto,  properly  form  a  part  of  the  case.''  Addi- 
tional findings  cannot  be  made  after  a  decision  or  report  has 
been  finally  made  and  delivered.*  So  requests  to  find  cannot 
be  first  presented  at  the  time  of  the  settling  of  the  case,* 
although  it  has  been  held  that  if  both  parties  request  further 
findings  at  such  time,  they  may  be  passed  on."  And  if,  upon 
the  settlement  of  the  ease,  requests  for  findings  are  presented 
and  passed  upon  by  the  judge,  and  inserted  in  the  case,  with 
exceptions  to  them,  it  has  been  held  that,  in  the  absence  of 
objection  to  such  action  and  of  a  motion  to  strike  them  from 
the  case,  the  opposing  party  cannot  object  that  they  were  not 
properly  before  the  appellate  court.'-^ 

§  1888.    Form  and  contents. 

The  requests  to  find  must  be  in  writing,  and  in  the  form  of 
distinct  propositions  of  law,  or  of  fact,  or  both,  separately 
stated  ;^^  each  of  which  must  be  numbered,  and  so  prepared, 
with  respect  to  its  length,  and  the  subject  and  phraseology 
thereof,  that  the  court  or  referee  can  conveniently  pass  on  it.^^ 
The  requests  should  not  be  unnecessarily  numerous,  and  should 
include  only  such  facts  as  are  material  to  the  case,  as  they  are 
claimed  to  appear  upon  the  theory  of  the  party  presenting  the 

'  Friedman  v.   Bierman,  43  Hun,   387. 

sWainman  v.  Hampton,  llO  N.  Y.  429;  PalWer  V.  Phenii  InS.  Co., 
22  Hun,  224. 
sGormerly  v.  McGIynn,  84  N.  Y.  284. 
10  Welch  V.  Preston,  30  Hun,  303. 
"Ward  V.  Craig,  87  N.  Y.  550. 

12  Where  statements  of  fact  and  conclusions  of  law  are  mixed,  the 
request  need  not  be  passed  on.  SnifEen  v.  Koechling,  45  Super.  Ct.  (13 
J.  &  S.)   61. 

13  Code  Civ.  Proc.  §  1023;  SnifE«n  v.  Koechling,  45  Super.  Ct.  (13  J. 
&  S.)  61. 
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requests.'*  The  requests  should  be  in  the  form  of  facts  estab- 
lished, and  not  in  the  form  of  evidence  -tending  to  establish 
the  facts.  The  propositions  authorized  to  be  presented  in  the 
requests  are  those  which  the  attorney  deems  to  be  established 
by  the  evidence;  and  it  is  intended  that  he  may  present  his 
propositions  so  in  detail  as  clearly  to  lead  to  the  decision  which 
he  asks  to  have  made."  The  request  to  find  either  facts  or 
law  should  be  plainly  stated  in  a  single  proposition  the  whole 
of  which  can  be  granted  or  refused.'"  One  who  proposes  an 
unreasonable  number  of  findings  cannot  object  that  the  court 
failed  to  discern  the  materiality  of  some  of  them.'^  Purely 
negative  facts  should  not  be  submitted.'* 

§  1889.    Disposition  of  requests. 

The  court  or  referee  is  required  to  pass  on  each  request  sub- 
mitted to  him,'®  provided  the  facts  included  therein  are  mate- 
rial,^" and  are  not  purely  negative  in  their  character.^'  But  an 
unwarranted  number  of  requests  need  not  be  passed  on,^^  and 
where  a  request  presents  more  than  one  proposition  the  court 
or  referee  is  not  bound  to  analyze  it  and  pass  on  the  several 
parts  separately.^^  A  fortiori,  if  all  of  such  propositions  are 
not  correct,  a  refusal  to  find  the  request  does  not  constitute 
err  or. ^*  If  an  attorney  presents  a  mass  of  requests  concern- 
ing immaterial  matters,  among  which  there  is  one  possessing 

14  Qulncey  v.  Young,  5  Daly,  44;  Bates  v.  Bates,  7  Misc.  547,  27  N.  Y. 
Supp.  872. 

isGlacius  V,  Black,  50  N.  Y.  145. 

18  Schnugg  V.  New  York  El.  R.  Co.,  ,6  Misc.  325,  26  N.  Y.  Supp.,  798. 

1'  Quincey  v.  Young,  53  N.  Y.  504. 

18  McAndrew  v.  Whitlock,  32  Super.  Ct.  (2  Sweeny)   623. 

"Goetting  v.  Biehler,  33  Hun,  500;  Matter  of  Mellen,  56  Hun,  553,  Q 
N.  Y.  Supp.  929.  '        '       . 

20  Bates  V.  Bates,  7  Misc.  547,  27  N.  Y.  Supp.  872;  Schnugg  v.  New 
York  El.  R.  Co.,  6  Misc.  325,  26  N.  Y.  Supp.  798;  Quincey  v.  Young, 
5  Daly,  44;  McAndrew  v.  Whitlock,  32  Super.  Ct.  (2  Sweeny)   623. 

21  McAndrew  y.  Whitlock,  32  Super.  Ct.  (2  Sweeny)  623. 

22  Teschmacher  v.  Lenz,  82  Hun,  594,  597,  31  N.  Y.  Supp.  543. 

23  Davis  V.  Howard,  73  Hun,  347,  26  N.  Y.  Supp,  194. 

24  Davis  V.  Leopold,  87  N.  Y.  620;  Koehler  v.  Hughes,  148  N.Y.  507. 
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materiality,  its  concealment  will  be  deemed  a  sufficient  excuse 
for  its  want  of  recognition  by  the  court  or  referee,  and  it  is 
not  error  to  refuse  to  find  it.^°  Requests  covered  by  the  find- 
ings embodied  in  the  decision  or  report  may  be  deniedj^^  Re- 
fusal to  find  a  fact  is  not  tantamount  to  a  finding  against  such 
fact,  unless  the  intention  of  the  court  or  referee  to  be  so  under- 
stood is  clearly  apparent.^^ 

At  or  before  the  time  .when  the  decision  or  report  is  ren- 
dered, the  court  or  the  referee  must  note,  in  the  margin  of 
the  statement,  the  manner  in  which  each  proposition  has  been 
disposed  of,  and  must  either  file,  or  return  to  the  attorney,  the 
statement  thus  noted ;  but  an  omission  so  to  do  does  not  affect 
the  validity  of  the  decision  or  report. ^^  Any  act  of  the  court 
or  referee  is  a  sufficient  refusal  which  shows  that  it,  or  he, 
declines  to  adopt  the  request  submitted.^''  The  requests  may 
be  refused  in  a  single  sentence,  instead  of  marking  a  refusal 
against  the  margin  of  each  singly.*"  So  an  indorsement  on 
proposed  findings  that  "each  of  the  within  requests  is  to  be 
marked  refused  except  so  far  as  covered  by  the  findings  of 
facts  and  conclusions  of  law  settled  and  signed  by  me"  is 
sufficient."  "Not  found"  indicates  that  the  request  was 
passed  on.^^  The  signing  of  the  requests,  at  the  foot  thereof, 
is  sufficient.^' 

25  Quincey  v.  Young,  5  Daly,  44. 

26  Hunter  v.  Manhattan  R.  Co.,  29  Abb.  N.  C.  15,  22  Civ.  Proc.  R. 
(Browne)  309,  19  N.  Y.  Supp.  703. 

27  Galle  V.  Tode,  148  N.  Y.  270 ;  Lawrenceville  Cement  Co.  v.  Parker, 
39  State  Rep.  864,  15  N.  Y.  Supp.  577. 

28  Code  Civ.  Proc.  §  1023. 

20  Davis  V.  Leopold,  87  N.  Y.  620. 

so  Lawrenceville  Cement  Co.  v.  Parker,  21  Civ.  Proc.  R.  (BrowneJ 
263,  15  N.  Y.  Supp.  577. 

31  Hunter  v.  Manhattan  R.  Co.,  29  Abb.  N.  C.  15,  22  Civ.  Proc.  R. 
(Browne)  309,  19  N.  Y.  Supp.  703;  Queen  v.  Bell,  2  Misc.  575,  22  N.  Y. 
Supp.   398. 

32  Terwilliger  v.  Ontario,  C.  &  S.  R.  Co.,  73  Huij,  335,  26  N.  Y.  Supp. 
268. 

83  Dennis  v.  Walsh,  41  State  Rep.  103,  16  N.  Y.  Supp.  257. 
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§  1890.     Review  of  refusal  to  find. 

An  exception  may  be  taken  to  the  irejfinisai  of  the  court  or 
referee  to  find  any  request  properly  submitted.^*  An  appeal 
does  not,  however,  lie  from  a  refajsal  to  find,^^  but  the  refusal 
is  to  be  reviewed  on  an  appeal  from  the  judgment. 

§  1891.    Request  to  find  as  ppnstituting  an  estoppel. 

A  request  for  a  finding  of  the  damages  down  to  the  time  of 
the  trial  precludes  the  right  to  object  that  damages  were 
allowed  for  acts  committed  after  the  suit  was  brought.^' 

ART.  VI.     REPORT. 

§  1892.    Use  of  word  in  Code. 

The  word  "report,"  when  used  in  the  Code  in  connection 
with  a  trial  or  other  inquiry,  or  a  judgment,  means  a  referee's 
report.*" 

§  1893.    Definition. 

-The  document  exhibiting  the  referee's  findings  and  cour 
elusions  is  called  his  report,  the  purpose  of  which  is  to  show 
the  proceedings  which  have  been  had  under  the  order  of 
reference,  the  evidence  which  has  been  taken^  and  the  findings 
and  conclusions  reached  by  the  referee  in  such  a  manner  that 
intelligent  action  may  be  had  thereon.*^" 

§  1894.    Preparation. 

After  the  close  of  the  evidence  and  the  making  of  argu- 
ments on  both  sides,  the  cause  is  usually  submitted  to  the 
referee,  who  ordinarily  files  his  report  within  sixty  days  or 
else  delivers  it  to  the  successful  attorney  within  such  time. 

»*  Code  Civ.  Proc.  5  1023. 

ssGilmore  v.  Ham, '21  Civ.  Proc.  R.  (Browne)  102,  15  N.  Y.  Supp.  391, 

««  Suarez  v.  Manhattan  R.  Co..  39  State  Rep.  549,  15  N.  Y.  Supp.  222. 

4"  Code  Civ.  Proc.  §  3343,  subd.  5. 

<i6  17  Enc.  PI.  &  Pr.  1033. 
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Tlie  old  chancery  practice  was  to  settle  the  report  on  the 
hearing  of  objections  but  such  practice  is  now  practically 
obsolete.*"  The  court  will  in  no  way  interfere  to  express  an 
opinion  how  the  referee  shall  frame  his  report  although  it 
may  be  a  case  of  considerable  difficulty  and  the  referee  be 
anxious  to  obtain  such  opinion.*"  The  death  of  ,an  attorney 
after  the  submission  of  a  case  to  a  referee  does  not  preclude 
a  delivery  of  the  report,  since  such  act  is  not  a  "further  pro- 
ceeding" in  the  action  within  the  Code  provision  prohibiting 
such  a  proceeding  until  thirty  days  after  notice.*^* 

If  there  are  several  referees,  it  suffices  that  a  majority  sign 
the  report  ;*^°  but  if  a  majority  of  the  referees  meet  and  make 
their  report  without  notifying  the  other  such  report  will  be 
set  aside, *^°  as  should  a  report  procured  by  the  successful 
iparty  to  be  signed  by  the  referees  separately  without  their 
jhaving  come  to  any  agreement  while  together,*^^  but  the  mere 
fact  that  one  of  the  referees  dissents  and  will  not  sign  a  report 
does  not  invalidate  a  report  signed  by  the  remainder.*^^ 

Requests  to  find.    Prior   to   1894,   the   Code    (section 

1023)  authorized  the  attorney  of  either  party  to  an  action, 
ibefore  the  case  was  finally  submitted  for  decision  or  within 
isuch  time  afterwards  and  before  the  decision  as  the  referee 
might  allow,  to  submit  a  written  statement  of  the  facts  which 
he  deemed  established  by  the  evidence,  and  of  rulings  on 
questions  of  law  which  he  desired  the  court  or  the  referee  to 
make,  and  provided  that,  at  or  before  the  time  when  the  re- 
port is  rendered,  the  referee  must  note  in  the  margin  of  the 
statement,  the  manner  in  which  each  proposition  has  been 
disposed  of,  and  must  either  file  or  return  to  the  attorney 
the  statement  thus  noted.    This  section  was  repealed  in  1894, 

416  Van  Sant,  Eq.  Pr.  563. 

417  2  Barb.  Ch.  Prac.  54. 

418  Agricultural  Ins.  Co.  v.  Darrow,  70  App.  Div.  413,  75  N.  Y.  Supp. 
128. 

419  Code  Civ.  Proc.  §  1026. 

420  Brower  v.  Kingsley,  1  Johns.  Cas.  334. 

421  Townsend  v.  Glens  Falls  Ins.  Co.,  10  Abb.  Pr.  (N.  S.)  277. 

422  Clark  V.  Eraser,  1  How.  Pr.  98, 
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but  was  re-enacted  in  1904,  with  the  addition  of  a  provision 
permitting  an  exception  to  a  refusal  to  find.*^^^ 

§  1895.    Formal  paxts. 

The  formal  parts  of  a  report  consist  of  the  caption,  the  ad- 
dress, the  date,  and  the  signature. 

Caption.     The  report  is  entitled  in  the  cause  in  which 

the  reference  was  ordered. 

Address.     The  report  is  addressed  to.  the  court  which 

ordered  the  reference. 

Date.     The  report  should  be  dated  as  of  the  time  when 

it  is  delivered  or  filed. 

Signature.     If  the  reference  is  to  one  referee,  he  must 

sign  the  report.  Where  the  reference  is  to  more  than  one 
referee,  a  majority  may  sign.^-^ 

§  1896.    Contents  where  reference  is  of  all  the  issues. 

The  report  must  dispose  of  all  the  questions  arising  on  the 
issues,*^*  and  must  state  separately  the  facts  found  and  the 
conclusions  of  law,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  so  filed  shall  form  part  of  the  judg- 
ment-roll. In  an  action  where  the  costs  are  in  the  discretion 
of  the  court,  the  report  must  award  or  deny  costs,  and  if  iti 
awards  costs,  it  must  designate  the  party  to  whom  costs  to  be 
taxed  are  awarded. *^^  For  instance,  a  report  that  the  objec- 
tions of  defendant  to  the  admissibility  of  all  the  evidence  re- 
served for  decision  should  be  overruled  and  said  evidence  be 
allowed  to  stand  and  that  the  complaint  should  be  dismissed  is 

422a  See  ante,  §§  1886  et  seq. 

*23  Code  Civ.  Proc.  §  1026. 

424Erhard  v.  County  of  Kings,  69  State  Rep.  624,  36  N.  Y.  Supp.  656; 
Van  Steenburgh  v.  Hoffman,  6  How.  Pr.  492.  But  if  the  findings  fairly 
meet  the  issue  and  ^question  of  fact  tendered,  it  is  not  necessary  to 
pass  upon  every  circumstance  attending  thereon  unless  it  is  material 
to  the  issue.  The  referee  must  pass  on  a  counterclaim  interposed. 
Pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902;  Cable  Flax 
Mills  v.  Early,  72  App.  Div.  213,  76  N.  Y.  Supp.  191. 

^25  Code  Civ.  Proc.  §  1022,  as  amended  by  Laws  1903,  c.  85. 
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insufficient  because  not  stating  "the  facts  found  and  the  con- 
clusions of  law."*^"  A  general  finding  of  a  referee,  like  a 
general  verdict,  is  controlled  by  a  special  one.^^^  If  findings 
are  inconsistent,  the  appellant  is  entitled  to  those  most  favor- 
able to  him.*^^  A  further  finding  not  involved  in  the  issues 
and  which  supports  equitable  relief  is  not  prejudicial  where 
the  recovery  is  based  on  a  proper  finding.^^^  In  an  action  for 
an  accounting,  where  all  the  issues  are  referred,  the  referee 
may  direct  an  interlocutory  judgment  and  a  subsequent  ac- 
counting instead  of  proceeding  with  the  trial  and  accounting 
to  a  point  where  he  can  direct  a  final  judgment,*^"  or  he  may, 
if  he  finds  defendant  liable  to  account,  proceed  with  the  ac- 
counting.*^^ 

Where  double,  treble,  or  other  increased  damages  are  given 
by  statute,  the  report  of  the  referee  must  specify  the  sum 
awarded  as  single  damages,  and  direct  judgment  for  the  in- 
creased damages.*^^ 

Findings  of  facts.     The  facts  which  form  the  basis  of 

the  judgment  must  be  found,  i.  e.,  the  facts  essential  to  the 
judgment  or  to  sustain  the  conclusions  of  law.  Other  facts 
need  not  be  negatived  in  express  terms  since  facts  not  found 
are  negatived  by  implication.*^^     The  report  must  contain  a 

426  Rowlands  v.  Young  Men's  Cliristian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 

427  Bennett  v.  Buchan,  76  N.  Y.  386. 

428  Morris  v.  Wells,  26  State  Rep.  9,  7  N.  Y.  Supp.  61. 

429  Barbeau  v.  Picotte,  35  State  Rep.  785,  13  N.  Y.  Supp.  132. 
43oBennet  v.  Bennet,   10   App.   Div.    550,    554,   42   N.   Y.   Supp.   435; 

Palmer  v.  Palmer,  13  How.  Pr.  363;  Niebuhr  v.  Sclireyer,  15  Daly,  35, 
22  Abb.  N.  C.  12,  18  State  Rep.  814,  2  N.  Y.  Supp.  413;  Hatbaway  v. 
Russell,  45  Super.  Ct.  (13  J.  &  S.)  538,  7  Abb.  N.  C.  138,  46  Super.  Ct. 
(14  J.  &  S.)  103;  Manning  v.  Manning,'  87  Hun,  221,  67  State  Rep.  766, 
33  N.  Y.  Supp.  1029.  In  Garczynski  v.  Russell,  75  Hun,  492,  57  State 
Rep.  666,  27  N.  Y.  Supp.  458,  it  is  beld  that  the  referee  must  proceed 
and  take  the  account. 

43iCrosbie  v.  Leary,  19  Super.  Ct.  (6  Bosw.)  312.  In  such  case,  an 
interlocutory  judgment  that  an  accounting  is  necessary  need  not  be 
entered.    Young  v.  Valentine,  177  N.  Y.  347,  354. 

432  Code  Civ.  Proc.  §  1020. 

433  Nelson  v.  IngersoU,  27  How.  Pr.  1;  Sermont  v.  Baetjer,  49  Barb. 
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positive  finding  of  the  facts  ;*^*  but  need  not  include  issues 
on  which  no  evidence  is  oiffered,*^^  nor  facts  not  vital  or  eon^ 
trolling,""  nor  find  as  an  additional  fact  an  inference  which 
may  be  drawn  from  facts  already  found,"^  nor  specify  the 
evidence  from  which  the  referee  draws  conclusions  of  fact."' 
It  is  proper  to  find  on  a  question  within  the  issues  though  not 
distinctly  raised  by  the  pleadings.''^'  The  report  need  not 
incorporate,  nor  make  special  findings  as  to,  documentary 
evidence  which  has  been  introduced  in  evidence.**"  A  finding 
of  fact  is  not  deprived  of  its  force  because  placed  among  the 
conclusions  of  law,**^  though  the  findings  of  fact  are  required 
to  be  separate  from  the  conclusions  of  law..  A  finding  will 
be  held  to  embrace  whatever  finding  of  fact  is  essential  to  it, 
and  is  sufficient  where  clearly  supported  by  the  evidence  and 
where  it  is  the  necessary  result  of  the  specific  facts  already 
found. *''^  A  fact  essential  to  sustain  the  decision  established 
by  uncontradicted  evidence  is  presumed  to  have  been  found 
by  the  referee,  although  not  stated  in  his  report.***     Where  the 

362;   Lefler  v.  Field,  50  Barb.  407;    McAndrew  v.  Whitloc'k,  32  Super. 
Ct.  (2  Sweeny)  623,     Findings  negativing  tlie  existence  pf  facts  claimed 
to  exist  are  no  findings  at  all,  and  exceptions  thereto  are  unavailing. , 
Raabe  v.  Squier,  5  Misc.  220,  54  State  Rep.  824,  25  N.  Y.  Supp.  463. 

«*Alcock  V.  Davltt,  179  N.  Y.  9;  Bradley  v.  McLaughlin,  ?  Hun,  545. 

435  Ingraham  v.  Gilbert,  20  Barb.  151. 

«6  Steubing  v.  New  York  El.  R.  Co.,  138  N.  Y.  €58. 

43-  Benjamin  v.  New  York  El.  R.  Co.,  44  State  Rep.  538,  17  N.  Y. 
Supp.  908. 

438  Avery  v.  Foley,  4  Hun,  415;  Wilson  v.  Knapp,  42  Super.  Ct.  (10 
J.  &  S.)  25;   Dolan  v.  Merritt,  18  Hun,  27. 

439  Van  Buskirk  v.  Stow,  42  Barb.  9. 

440  McCullough  V.  Dobson,  133  N.  Y.  114. 

441  Matter  of  Clark,  119  N.  Y.  427;  Sherman  v.  Hudson  River  R.  Co., 
64  N.  Y.  254;  Jarvis  v.  Jarvis,  66  Barb.  331.  But  in  Alcock  v.  Davitt, 
179  N.  Y.  9,  it  was  held  that  a  finding  of  law  could  not  be  treated  as 
a  finding  of  fact  where  the  nature  of  the  finding  is  not  reasonably  clear 
and  apparent. 

442  Gibson  v.  Stetzer,  3  Hun,  539. 

443  Bancker  v.  City  of  New  York,  8  Hun,  409. 
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evidence  is  undisputed  a  finding  of  a  referee  expressed  as  a 
finding  of  fact  is  in  effect  a  conclusion  of  law.**^* 

Conclusions  of  law.     The  conclusions  of  law  should  be 

stated  separately.  A  general, finding  in  favor  of  plaintiff  will 
be  construed  to  include  a  finding  in  his  favor  of  every  ques- 
tion necessary  to  the  support  of  his  case.***  If  a  referee  states 
in  detail  the  facts  constituting  a  transaction,  his  finding  as  to 
the  effect  of  such  facts  niay  b^  regarded  as  a  4onclusion  of 
law.*« 

The  report  must  direct  the  judgment  to  be  entered  on  the 
report.**"  The  requirement  is  satisfied,  however,  if  from  the 
whole  or  a  part  of  the  report  the  form  and  terms  of  the  proper 
judgment  can  be  ascertained.**'  A  statement  that  plaintiff 
is  entitled  to  judgment  of  foreclosure  and  sale,  and  for  a  de- 
ficiency, if  any,  is  sufficient,**'  as  is  a  conclusion  of  law  "that 
defendant  should  be  ordered  and  adjudged  to  account.  "**° 
So  where  the  conclusion  of  law  in  a  referee's  report  specified 
the  sum  for  which  each  of  several  parties  was  entitled  to  judg- 
ment, the  report  is  sufficient.*^"  But  where  an  action  is  brought 
against  an  executrix  and  the  conclusion  of  law  is  merely  that 
plaintiff  is  entitled  to  judgment  against  defendant,  the  re- 
port is  insufficient  for  failure  to  direct  judgment  against  de^ 
fendant  either  as  an  individual  or  in  her  representative  ca- 
pacity.*" 

Moving  for  judgment  on  the  report  of  the  referee  waives 

«3aMt.  Sinai  Hospital  v.  Hyman,  92  App.  Div.  270,  87  N.  Y.  Supp. 
276.    See,  also,  ante,  note  441. 
441  Nelson  v.  IngersoU,  27  How.  Pr.  1;   Cooper  v.  Bean,  5  Lans.  318. 
4«  Hotchkiss  V.  Mosher,  48  N.  Y.  478. 
4«  Code  Civ.  Proc.  §  1022. 

447  Hinds  V.  Kellogg,  37  State  Rep.  356,  13  N.  Y.  Supp.  922;  Gold  v. 
Serrell,  2  Misc.  224,  21  N.  Y.  Supp.  1078. 

448  Albany  County  Sav.  Bank  v.  McCarty,  71  Hun,  227,  54  State  Rep. 
577,  24  N.  Y.  Supp.  991. 

449  Hathaway  v.  Russell,  46  Super.  Ct.  (14  J.  &  S.)  103. 

450  Devlin  v.  City  of  New  York,  37  State  Rep.  508,  13  N.  Y,  Supp.  924. 
4B1  Clason  V.  Baldwin,  36  State  Rep.  982,  13  N.  Y.  Supp.  371. 


2620  REFERENCES.  §   1897 


Art.  VI.     Report. — Contents. 


the  right  to  insist  that  the  report  be  set  aside  on  the  ground 
that  it  does  not  direct  the  judgment  to  be  entered. *^^ 

Form  of  report. 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned,  sole  referee  [or  U  there  is  more  than  one  referee, 
"we,  the  undersigned,  referees"]  (iuly  appointed  by  an  order  of  this 
court,  bearing  date  the  day  of  ,  190—,  to  hear  and  deter- 
mine the  whole  issues  in  the  above-entitled  action,  do  hereby  report  as 
follows: 

I.  I  [or  we]  have  taken  and  subscribed  the  statutory  oath  which  is 
hereto  annexed  [or  if  the  oath  was  waived  by  the  parties,  so  state  and 
add  "as  appears  by  the  stipulation  hereto  annexed"]. 

II.  I  [or  we]  have  been  attended  by  the  parties  to  the  above  action 

and    ,    who    appeared    as    attorney    in    behalf    of    ,    and 

.  who  appeared  as  attorney  in  behalf  of  ,  and  now  having 

heard  the  proofs  of  the  parties  and  the  arguments  of  counsel  thereon, 
1  [or  we]  find  and  report  as  follows: 

III.  1  [or  we]  find  as  matters  of  fact  [here  state  in  separate  para- 
graphs the  findings  of  fact]. 

IV.  1  [or  we]  find  as  conclusions  of  law  [here  state  in  separate  par- 
agraphs the  conclusions  of  law  and  conclude  with  the  statement  as  to 
judgment  to  be  recovered  by  adding  "and  1  order  judgment  therefor 
with  costs  to  be  taxed,"  etc.]. 

[Date.]  A.  X., 

Referee. 

§  1897.    Contents  where  reference  is  of  part  of  issues. 

If  the  reference  is  to  hear  and  determine  a  part  of  the 
issues,  the  report  should  be  confined  to  such  issues  and  should 
not  fix  the  judgment  to  be  entered  except  where  the  other 
issues  have  been  tried.^'''^  The  report  need  not  refer  to  the 
judgment  already  given  by  the  court  on  the  issue  of  law."* 

452  Devlin  v.  City  of  New  York,  128  N.  Y.  615. 

453  See  post,  §  1899. 

454  Breckenridge  Co.  v.  Perkins,  14  App.  Div.  629,  43  N.  Y.  Supp.  800. 
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§  1898.    Contents  on  hearing  of  demurrer  or  motion  for  non- 
suit. 

The  report  of  a  referee,  upon  the  trial  of  a  demurrer,  oi; 
upon  the  trial  of  the  issues  of  fact  or  law,  where  a  nonsuit 
is  granted,  must  direct  the  final  or  interlocutory  judgment  to 
be  entered  thereupon,  and  in  any  such  case  it  shall  not  be 
necessary  for  the  court  or  referee  to  make  any  finding  of 
fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting 
the  action  to  be  divided  into  two  or  more  actions,  and  no 
other  issue  remains  to  be  disposed  of,  it  may  also  direct  the 
final  judgment  to  be  entered  if  the  party  in  fault  fails  to  com- 
ply with  any  of  the  directions  given  or  terms  imposed.*^^ 
Prior  to  1895  this  Code  section  did  not  apply  to  nonsuits  and 
it  was  held  insufficient-  to  simply  state  conclusions  of  law  in 
the  report,*^*  but  such  a  report  is  now  sufiicient  since  no 
findings  of  fact  are  necessary.*"  But  if  the  referee  grants  a 
nonsuit  at  the  close  of  plaintiff's  case,  his  report  should  not 
dismiss  the  complaint  (3n  the  merits  ;*^^  though  if,  after  de- 
fendant moves  for  a  nonsuit,  or  dismissal  at  the  close  of  plain- 
tiff's case,  no  ruling  is  announced,  and  evidence  is  produced 
on  defendant's  side,  the  ultimate  findings  of  the  referee  on 
the  entire  case  will  be  deemed  a  decision  on  the  merits  even 
though  the  judgment  ordered  be  "that  the  'complaint  be  dis- 
missed. "*'" 

Form  of  report  on  motion  for  nonsuit, 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned  referee,  duly  appointed  by  order  of  this  court, 


455  Code  Civ.  Proc.  §  1021. 

456  Baker  v.  Moore,  88  Hun,  458,  34  N.  Y.  Supp.  874. 

457  See,  also,  Place  v.  Hayward,  117  N.  Y.  487,  and  Lugar  v.  Byrnes, 
29  Abb.  N.  C.  280,  21  N.  Y.  Supp.  753,  which  were  decided  before  the 
amendment  of  1895. 

458  Place  V.  Hayward,  117  N.  Y.  487. 

459  Van  Derlip  v.  Keyser,  68  N.  Y.  443. 
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bearing  date  the day  of  ' ,  190 — ,  to  [state  object  of  refer- 
ence], do  hereby  report: 

I.  That  I  have  taken  the  statutory  oath  which  is  filed  herewith. 

II.  That  I  have  summoned  the  several  parties  to  appear  and  attend 
before  me,  as  appears  by  said  summons  hereto  annexed. 

III.  That  t  have  been  attended  on  said  reference  by . 

IV.  That  I  have  heard  the  proofs  and  allegations  and  taken  the  tes- 
timonj'  of  the  parties  and  witnesses  which  is  hereto  annexed. 

V.  That  the  defendant,  without  resting  bis  case  or  commencing  the 
giving  of  evidence  on  his  side,  moved  to  dismiss  the  complaint  on  the 
ground  that  the  undisputed  evidence  given  by  the  plaintiff  was  insuf- 
ficient to  sustain  the  cause  of  action  alleged  in  the  complaint. 

VI.  I  find  as  a  conclusion  of  law  the  following: 
1.  That  there  is  no  evidence  that    — . 

VII.  I  find  that  the  defendant  is  entitled  to  judgnient  against  plain- 
tiff dismissing  the  complaint  but  not  on  the  merits,  and  I  do  order 
judgment  to  be  entered  accordingly 

[Date.]  A.  X., 

Referee. 

— ^  Form  of  report  on  hearing  on  demcrrrer. 

[Title  of  cause.] 
To  the court: 

I,  the  Undersigned,  sole  referee  duly  appointed  b*  Order  of  this  court, 
bearltig  date  the  ^ — ^  day  of  -    -  ■ .  l&O^.  to  hear  and  determine  a 

demurrer  interposed  to  the  ^^ ■—  in  this  case,  do  hereby  report  as 

follows: 

I.  I  have  taken  and  subscribed  the  statutory  oath,  etc. 

il.  i  have  beea  attended  by  the  parties  and  by    -,  who  appeared 

as  attorney  In  behalf  of  ,  and  —,  who  appeared  as  attorney 

in  behalf  of  ,  and  have  heard  their  arguments,  and  I  do  find  as 

follows: 

III.  I  find  as  matter  of  law  that is  entitled  to  judgment  on  the 

demurrer  herein  with  costs,  and  I   direct  an   interlocutory  judgment 

sustaining  such  demurrer  to  be  entered  herein  with  leave  to  to 

amend  his  pleading  on  condition  that  ,  and  in  case  said  

fails  to  comply  with  the  terms  hereby  imposed  Within days  from 

notice  of  the  entry  of  said  interlocutory  jud^liient  that  final  Judgment 
be  entered  for ^-^  with  costs. 

[Date.]  '  A.  X., 

Referee. 

§  1899.    Contents  where  reference  is  interlocutory. 

Tlie  kinds  of  interlocutory  references  ate  so  numerotis  that 


§  1899  REFERENCES.  2623 

Art.  "VI.  Beport. 

it  will  be  impossible  in  this  connection  to  consider  the  con- 
tents of  the  report  in  each  case.  A  few  general  rules  may, 
however,  be  laid  down.  In  the  first  place,  the  scope  of  the 
report  is  to  be  determined  by  the  terms  of  the  order  of  refer- 
ence. If  a  question  of  fact  arising  on  a  motion  is  submitted 
to  a  referee,  his  report  should  be  limited  to  a  decision  of  such 
question  and  not  decide  the  motion. ''°"  A  finding  of  fact  on  a 
question  not  referred  but  Supposed  to  be  disclosed  by  proofs 
has  no  force  as  a  finding  of  fact  so  as  to  support  an  order 
based  thereon.**^  The  testimony  is  attached  to  the  report 
and  it  is  the  better  practice  to  find  the  facts  separately  and 
then,  if  the  referee  is  directed  to  report  his  opinion,  to  Sepa- 
rately state  the  referee's  opinion  on  the  facts.  Where  the 
reference  is  to  examine  and  report  as  to  particular  facts  or  as 
to  any  other  matter,  it  is  the  duty  of  the  referee  to  draw  the 
conclusions  from  the  evidence  before  him  and  to  report  such 
conclusions  only,  and  it  is  irregular  and  improper  to  set  forth 
the  evidence  in  his  report  without  special  direction  of  the 
court.  On  a  reference  to  state  an  account,  a  general  finding 
is  not  sufficient  but  the  items  allowed  should  be  stated.^"^ 
A  referee  to  take  an  accounting  may  properly  omit  findings 
concerning  a  claim  not  connected  with  the  accounting  and 
not  pleaded.*^^  On  a  reference  to  compute  the  amount  of 
damages  on  an  undertaking,  it  is  not  necessary,  though  it  may 
sometimes  be  desirable,  that  the  referee  should  report  his  find- 
ings of  fact  or  conclusions  of  law;  but  the  practice  is  satis- 
fied if  he  report  his  conclusion  as  to  the  damages  sustained, 
with  the  items  of  allowance  that  have  been  made  by  him,  to- 
j*ether  with  the  evidence  he  has  takeii.*^*  The  fact  that  the 
referee  not  only  returns  the  testimony  taken  before  him  but 
also  his  opinion  in  regard  thereto  which  is  not  called  for 
by  the  order  appointing  him  is  not  fatal  even  though  the  court 

460  Woodward  v.  Musgrave,  14  App.  Div.  291,  77   State  Rep.  830,  4 
AOlH.  Gas.  136.  43  N,  Y.  Suf)p.  830. 
481  savage  V.  Shefms.li,  87  N*  Y.  277. 

462  Spooner  v.  Lefevre,  2  T.  &  C.  666. 

463  Turner  v.  Weston,  133  N<  Y.  650. 

464  Matthews  v.  Murchison,  14  Abb.  N.  C.  512,  note. 
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at  special  term  seems  to  have  been  influenced  by  such  opin- 
ion. •*«= 

General  form  of  report  on  interlocutory  reference. 

[Title  of  cause.] 

To  the court: 

I,  the  undersigned,  sole  referee,  duly  appointed  by  order  of  this  court, 

bearing  date  the  day  of  .  190 — ,  to  [briefly  state 

order]  do  hereby' report  as  follows: 

I.  I  have  taken  the  statutory  oath,  etc. 

II.  I  have  summoned  the  parties  to  appear  and  attend  before  me  on 
this  reference  as  appears  by  the  summons  hereto  annexed. 

III.  I  have  been  attended  by . 

IV.  I  have  heard  the  testimony  of  the  parties  and  the  witnesses  pro- 
duced before  me  which  said  testimony  is  hereunto  annexed. 

V.  I  find  the  following  to  be  the  facts: 

VI.  I  am  therefore  of  the  opinion  that . 

[Date.]  A.  X., 

Referee. 

Form  of  report  of  referee  to  take  and  state  an  account. 

[Caption  as  in  preceding  form.] 

To  the court: 

I,  the  undersigned,  referee  [same  as  in  preceding  form]. 

I.  [Same  as  in  preceding  form.] 

II.  [Same  as  in  preceding  form.] 

III.  [Same  as  in  preceding  form.] 

IV.  [Same  as  in  preceding  form.] 

V.  I  have  adjusted  a  mutual  account  between  the  parties  hereto, 
making  all  just  allowances,  and  showing  what,  on  striking  a  balance, 
appears  to  be  due  from  each  party  to  the  other,  which  said  account  is 
hereto  annexed. 

VI.  I  find  that is  indebted  to in  the  sum  of dol- 
lars with  interest  from  . 

[Date.]  A.  X., 

Referee. 

§  1900.    Amendment. 

The  referee  has  no  power  to  alter  or  amend  his  report  after 
it  is  signed  and  the  parties  are  notified,  though  the  report  is 

*6's  Matter  of  Chittenden,  4  State  Rep.  606. 
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not  filed  nor  delivered."''^    The  referee  cannot,  of  his  own  mo- 
tion, make  new  findings  after  he  has  reported."' 

§  1901.    Time  in  which  to  make  report. 

The  referee's  written  report  must  be  either  filed  with  the 
clerk  or  delivered  to  the  attorney  for  one  of  the  parties  with- 
in sixty  days  from  the  time  when  the  cause  or  matter  is  finally 
submitted,  otherwise  either  party  may,  before  it  is  filed  or 
delivered,  serve  a  notice  upon  the  attorney  for  the  adverse 
party,  that  he  elects  to  end  the  reference.  In  such  a  case, 
the  action  must  thenceforth  proceed  as  if  the  reference  had  not 
been  directed,  and  the  referee  is  not  entitled  to  any  fee^.'^^ 
This  applies  not  only  to  references  to  hear  and  determine  issues 
but  also  to  references  of  incidental  matters  under  section  1015 
of  the  Code,^'^"  though  it  does  not  apply  to  a  reference  in  a 
special  proceeding.*"  It  should  be  noticed  that  a  report  made 
more  'than  sixty  days  after  the  cause  is  finally  submitted  is 
not  void  "unless  notice  has  been  given."*"  Hence,  a  notice  to 
terminate  is  ineffectual  if  the  report  is  actually  delivered  be- 
fore service  of  the  notice. *'°  Observe  further  that  the  report 
must  be  either  "filed  with  the  clerk  or  delivered  to  the  at- 
torney for  one  of  the  parties"  within  sixty  days;. it  is  not 

466  Craig  V.  Craig,  66  Hun,  452,  50  State  Rep.  461,  21  N.  Y.  Supp.  241; 
Quackenbush  v.  Johnson,  55  How.  Pr.  96.  A  fortiori,  the  report  cannot 
be  amended  by  the  referee  after  its  delivery.  Shearman  v.  Justice,  22 
How.  Pr.  241. 

467  Nelson  v.  Ingersoll,  27  How.  Pr.  1;  Voorhis  v.  Voorhis,  50  Barb. 
119;  In  re  Richardson's  Estat?,  2  Misc.  288,  23  N.  Y.  Supp.  978. 

46&,  469  Code  Civ.  Proc.  §  1019. 

470  Application  to  compel  attorney  to  pay  over  inoneys.  Matter  of 
Bennett,  21  Abb.  N.  C.  238,  48  Hun,  612,  1  N.  Y.  Supp.  27.  Application 
for  change  of  attorneys.  Doyle  v.  City  of  New  York,  26  Misc.  61,  56 
N.  Y.  Supp.  441.  Disputed  claim  against  estate  of  decedent.  Godding 
v.  Porter,  17  Abb.  Pr.  374. 

471  Livingston  v.  Qidney,  25  How.  Pr.  1;  Foster  v.  Bryan,  16  Abb. 
Pr.  396,  26  How.  Pr.  164;  Mantles  v.  Myle,  26  How.  Pr.  409;  Lampman 
V.  Smith,  17  Civ.  Proc.  R.  19,  7  N.  Y.  Supp.  922. 

472  O'Neill  V.  Howe,  16  Daly,  181,  31  State  Rep.  272,  9  N.  Y.  Supp. 
746. 

N.  Y.  Prac. — 165. 
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sufficient  that  the  referee  has  his  report  ready  for  delivery 
and  has  notified  the  attorney.*"  If  it  is  claimed  the  report 
was  delivered,  the  delivery  must  have  been  unqualified ;  it 
not  being  sufficient  to  deliver  the  report  on  condition  that  it 
would  not  be  filed  until  the  fees  of  the  referee  were  paid.*^* 
But  if  a  report  has  actually  been  filed,  though  it  is  insufficient, 
a  notice  to  terminate  is  ineffectual.*^" 

,  The  right  given  to  terminate  a  reference  because  of  failure 
to  file  a  report  is  an  absolute  one,'''^  and  a  party  cannot  be 
deprived  of  it  against  his  will.*^'  It  follows  that  the  court 
has  no  power  to  order  a  party  to  take  up  and  file  a  referee's 
report  before  the  expiration  of  sixty  days  and  thus  deprive 
him  of  his  right  to  terminate  the  reference  without  being 
liable  for  costs  in  the  event  that  the  referee  does  not  file 
the  report  within  sixty  days.*^* 

The  right  may  be  exercised  as  well  by  executors  and  ad- 
ministrators as  by  persons  acting  in  an  individual  capacity."' 

Waiver  of  right  to  terminate.     This  provision   as  to 

filing  a  report  within  sixty  days  is  enacted  for  the  benefit 
of  parties  to  the  litigation  and  may  be  waived  by  them,  not 
only  by  formal  stipulation,  but  by  such  conduct  as  in  fairness 
estops  the  litigant  from  taking  advantage  of  the  strict  letter 
of  the  law  ;**°  and  such  waiver  may  be  for  an  indefinite  time*^' 

"sphlpps  V.  Carman,  84  N.  Y.  650;  Little  v.  Lynch,  99  N.  Y.  112; 
Bishop  V.  Bishop,  30  Abb.  N.  C.  296,  24  N.  Y.  Supp.  888. 

*74  Douglas  V.  Smith,  47  State  Rep.  54,  65  Hun,  11,  19  N.  Y.  Supp. 
630. 

*75Tallmadge  v.  Lounsbury,  36  State  Rep.  684,  59  Super.  Ct.  (27  J. 
&  S.)  131,  13  N.  Y.  Supp.  602;  Parker  v.  Baxter,  19  Hun,  410,  418. 

476  Gregory  v.  Cryder,  10  Abb.  Pr.  (N.  S.)  289. 

477  Little  V.  Lynch,  99  N.  Y.  112;  Morrow  v.  McMahon,  71  App.  Div. 
171,  75  N.  Y.  Supp.  534. 

478,  479  Morrow  V.  McMahon,  71  App.  Div.  171,  75  N.  Y.  Supp.  534. 

480  Dwyer  v.  Hoffman,  39  Hun,  360. 

481  Ballou  V.  Parsons,  55  N.  Y.  673.  In  Gill  v.  Clark,  31  Misc.  337,  65 
N.  Y.  Supp.  406,  the  attorneys  for  both  parties  joined  in  a  note  to  the 
referee,  asking  him  to  procure  a  decision  "In  the  near  future,"  and  it 
was  held  proper  for  the  attorney  for  plaintiff  to  serve  notice  ending 
the  reference,  where  no,  report  had  been  made  a  month  later. 
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or  for  a  fixed  period.*^^  Granting  an  extension  of  time  does 
not,  however,  waive  the  right  to  give  notice  after  the  expira- 
tion of  the  extended  time;""  but  if  the  time  has  been  ex- 
tended indefinitely,  the  reference  cannot  be  terminated  except 
by  serving  notice  on  the  referee  and  on  the  opposing  party 
that  unless  the  report  is  made  within  a  specified  reasonable 
time  the  reference  will  be  deemed  terminated.***  A  stipula- 
tion to  allow  the  referee  all  the  time  he  requires  to  make  his 
report  is  valid  although  not  in  writing,*"^  where  a  memo- 
randum is  entered  in  the  minutes.**" 

When  time  begins  to  run.  The  sixty  days  do  not  com- 
mence to  run  until  the  cause  is  submitted.**'  There  is  no  sub- 
mission until  the  time  to  hand  in  briefs  has  passed,  and  the 
referee  has  an  inherent  power  in  his  discretion  to  enlarge 
the  time  for  the  submission  of  briefs.***  The  sixty  days  also 
runs  from  the  second  submission  to  the  referees  after  the  death 
of  one  referee  pending  a  decision.**^  But  where,  after  a  referee 
has  made  his  report,  the  parties  consent  to  an  order  to  return 
the  report  to  make  a  supplemental  finding,  and  the  matter 
is  not  thereafter  finally  submitted  to  the  referee  so  as  to  set 
the  sixty  days  running  within  which  he  must  make  his  re- 
port, a  notice  to  terminate  is  ineffectual.*'" 

482  Patterson  v.  K:!iapp,  83  Hun,  492,  32  N.  Y.  Supp.  32. 

483  National  Bank  of  Newburgh  v.  Smith,  5  Hun,  183;  Patterson  v. 
Knapp,  83  Hun,  492,  65  State  Rep.  188,  24  Civ.  Proc.  R.  251,  32  N.  Y. 
Supp.  32. 

484BalIou  V.  Parsons,  55  N.  Y.  673.  To  same  effect.  Thlesselin  v. 
Rossett,  3  Abb.  Pr.  (N.  S.)  54. 

485  Sproull  V.  Star  Co.,  45  App.  575,  61  N.  Y.  Supp.  404. 

486  Patterson  v.  Knapp,  83  Hun,  492,  65  State  Rep.  188,  24  Civ.  Proc. 
R.  251,  32  N.  Y.  Supp.  32. 

•isr  Morrison  v.  Lawrence,  2  How.  Pr.   (N.  S.)   72. 

488  Morrison  v.  Lawrence,  2  How.  Pr.  (N.  S.)  72.  Omission  to  leave 
exhibits  with  referee  does  not,  however,  prevent  the  running  of  the 
sixty  days.  Gregory  v.  Cryder,  10  Abb.  Pr.  (N.  S.)  289.  Receipt  of 
briefs  does  not,  however,  necessarily  extend  time  of  final  submission. 
Matter  of  Santos'  Estate,  31  Misc.  76,  64  N.  Y.  Supp.  572. 

489  Berls  V.  Metropolitan  El.  Ry.  Co.,  37  State  Rep.  608,  15  N.  Y.  Supp. 

155. 

490  Merritt  v.  Merritt,  18  App.  Div.  313,  45  N.  Y.  Supp.  833. 
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Who  may  give  notice  to  terminate.     The  notice  must 


be  signed  by  the  attorney  and  not  by  the  party  himself.*'^ 

Service  of  notice.  The  notice  is  to  be  served  on  the  at- 
torney for  the  adverse  party. *'^ 

SuflBciency  of  notice.     Any  notice  distinctly  giving  the 

opposite  party  information  that  the  party  serving  the  notice 
has  elected  to  end  the  reference  for  the  delay  in  making  the 
report  is  sufScient.*'' 

Effect  of  notice.  After  the  giving  of  notice,  all  sub- 
sequent proceedings  by  or  before  the  referee  are  void,*"^  and 
a  judgment  entered  on  such  a  report  will  be  set  aside.*"'  The 
action  must  thenceforth  proceed  as  if  the  reference  had  not 
been  directed,  and  the  referee  is  not  entitled  to  any  fees.*'' 

Waiver  of  notice.     The  notice  of  election  to  terminate 

the  reference  is  not  waived  by  filing  objections  to  the  report.*"' 

Enlarging    time.     It   would    seem   that    the    court   has 

power  to  render  the  report  valid  by  an  order  enlarging  the 
time  for  delivering  the  report,  or  otherwise,  after  the  sixty 
days  have  expired,*"^  though  there  is  authority  to  tlie  con- 
trary.*"" 

§  1902.     Vacation  or  setting  aside. 

Alleged  errors  in  the  rulings  of  the  referee  on  the  hearing, 
or  the  question  of  the  sufficiency  of  the  evidence  to  support 
the  findings,  cannot  be  reviewed  on  a  motion  to  set  aside  the 
report,  since  the  remedy  in  such  a  case  is  by  a  motion  for  a 

•91  Halsey  v.  Carter,  29  Super.  Ct.  (6  Rob.)  535. 

492  That  adverse  attorney  on  whom  notice  is  served  was  not  formally 
substituted  as  such  is  immaterial.  Bishop  v.  Bishop,  30  Abb.  N.  C. 
296,  24  N.  Y.  Supp.  888. 

493  Gregory  v.  Cryder,  10  Abb.  Pr.  (N.  S.)  289.  Notice  of  trial  on 
sixty-first  or  any  subsequent  day  as  sufficient.  Livingston  v.  Gidney, 
25  How.  Pr.  1. 

494  Gregory  v.  Cryder,  10  Abb.  Pr.   (N.  S.)  289. 

496  Little  V.  Lynch,  5  Civ.  Proo.  R.   (Browne)  216,  67  How.  Pr.  1. 
<98  Code  Civ.  Proc.  §  1019. 

497  Matter  of  Santos'  Estate,  31  Misc.  76,  64  N.  Y.  Supp.  572. 
498Halsey  v.  Carter,  29  Super.  Ct.  (6  Rob.)  535. 

*99  Gregory  v.  Cryder,  10  Abb.  Pr.   (N.  S.)   289. 
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new  trial  or  an  appeal."""  But  a  motion  to  set  aside  a  report 
may  be  made  after  the  report  has  been  filed'^"^  because  of  ir- 
regularities such  as  the  bias  or  misconduct  of  the  referee, 
or  the  failure  to  separately  state  the  findings  of  fact  and 
the  conclusions  of  law,""^  or  matters  arising  subsequent  to 
the  submission  which  could  not  be  brought  before  the  court 
by  -appeal,""^  or  because  the  party  was  misled  by  supposing 
that  the  order  of  reference  referred  to  two  actions  instead  of 
only  one."°^  So  if  the  report  is  defective  and  a  further  report 
cannot  be  had  because  of  the  death  or  absence  of  the  referee 
or  other  reason,  the  court  should  set  it  aside  on  motion.'"" 
So  a  judgment  ordered  by  a  referee  without  taking  an  account 
in  a  case  where  an  account  is  necessary  may  be  set  aside  on 
motion.""*  But  the  report  should  not  be  set  aside  on  the 
ground  that  the  referee  has  expressed  himself  against  actions 
such  as  the  one  referred;""^  nor  to  enable  newly  discovered 
evidence  to  be  taken  ;"°^  nor  merely  because  the  referee  was 
in  failing  health  and  died  six  days  after  making  the  report 

BOO  Maicas  v.  Leony,  113  N.  Y.  619;  Albany  Brass  &■  Iron  Co.  v.  HofE- 
man,  30  App.  Div.  76,  51  N.  Y.  Supp.  779;  Durant  v.  Pierson,  19  Civ, 
Proc.  R.  203,  12  N.  Y.  Supp.  145;  Goodrich  v.  Goodrich,  21  Wkly.  Dig. 
264;  Hassler  v.  Turnhull,  55  Super.  Ct.  (23  J.  &  S.)  300;  Simmons  v. 
Johnson,  6  How.  Pr.  489;  Donohue  v.  Champlin,  Code  R.  (N.  S.)  138; 
Church  V.  Rhodes,  6  How.  Pr.  281;  Enos  v.  Thomas,  5  How.  Pr.  361, 
Code  R.  (N.  S.)   67. 

501  Ingraham  v.  Gilbert,  20  Barb.  151. 

eo2  LefBer  v.  Field,  33  How.  Pr.  385.  But  it  is  not  a  sufficient  ground 
for  setting  aside  the  reference  and  ordering  a  new  reference  to  try  the 
case  de  novo,  where  there  had  already  been  a  long  trial  and  consid- 
erable expense  incurred,  and  both  parties  had  rested  their  case  before 
the  referee.  Maicas  v.  Leony,  113  N.  Y.  619.  An  order  may  be  made 
requiring  the  referee  to  make  a  further  report.  Snook  v.  Fries,  19 
Barb.  313;  Baker  v.  Moore,  88  Hun,  458,  34  N.  Y.  Supp.  874. 

603  Barton  v.  Herman,  8  Abb.  Pr.  (N.  S.)   399,  3  Daly,  320. 

B04  Devoe  v.  Nutter,  1  Hun,  713,  4  T.  &  C.  651. 

B05  Peck  V.  Yorks.  14  How.  Pr.  416. 

B06  Bouton  V.  Bouton,  40  How.  Pr.  217. 

EOT  Donnelly  v.  Donnelly,  63  How.  Pr.  481. 

508  Remedy  is  by  motion  for  new  trial.  Holmes  v.  Evans,  59  Super. 
Ct.  (27  J.  &  S.)  121,  13  N.  Y.  Supp.  610.  . 
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where  he  personally  attended  to  his  business  up  to  two  days 
before  his  death.^"'  So  the  report  will  not  be  set  aside  on 
the  ground  that  the  action  is  not  referable,  on  the  application  , 
of  a  party  who  swore  it  was  referable.''^''  The  question  wheth- 
er there  is  a  clerical  error  in  the  report  cannot  be  considered 
on  appeal  since  it  must  be  corrected  in  the  lower  court. ^^°* 

Disqualification  or  misconduct  of  a  referee  is  waived,  h6w- 
ever,  by  proceeding  with  the  reference  after  learning  there- 
of."> 

The  motion  is  usually  made  at  special  term.^^^  It  has  been 
held  that  the  motion  should  be  made  before  the  entry  of  judg- 
ment,^^^  but  it  is  common  practice  to  move  to  set  aside  the 
report  and  to  vacate  the  judgment  entered  thereon.  The  mo- 
tion should  be  made  promptly  as  laches  may  be  fatal,^^*  if 
not  exeused.^^^  If  the  motion  is  based  on  extrinsic  facts,  affi- 
davits should  be  made  to  support  the  motion.  In  reply,  coiinter- 
affidavits  are  permissible.  The  charges  must  be  affirmatively 
proved."^"  The  order  is  appealable  to  the  appellate  division 
but  the  discretion  of  the  court  is  not  reviewable  in  the  court 
of  appeals. ^^^  Costs  should  not  be  imposed  as  a  condition  of 
setting  aside  the  report  where  the  error  or  omission  complained 
of  was  committed  by  the  referee. '^^^ 

509  McCulloch  V.  Dobson,  39  State  Rep.  908,  15  N.  Y.  Supp.  602. 

510  Bloore  v.  Potter,  9  Wend.  480. 

510a  New  York  Bank  Note  Co.  v.  Hamilton  Bank  N.  E.  &  P.  Co.,  92 
App.  Div.  427,  87  N.  Y.  Supp.  200. 

siiFudickar  v.  Guardian  Mut.  Ins.  Co.,  62  N.  Y.  405;  Katt  v.  Ger- 
mania  Fire  Ins.  Co.,  4  Month.  Law  Bui.  59;  Matter  of  Koch's  Ex'r,  33 
Misc.  153,  159,  68  N.  Y.  Supp.  375. 

612  Brush  V.  Mullany,  12  Abb.  Pr.  344.  May  be  made  at  trial  term. 
Tracy  v.  Talmadge,  1  Abb.  Pr.  460. 

6i3Comstock  V.  Rathbone,  1  Johns.  138;  Macpherson  v.  Ronner,  40 
Super.  Ct.  (8  J.  &  S.)  448. 

514  Patterson  v.  Graves,  11  How.  Pr.  91. 

516  Greenwood  v.  Marvin,  29  Hun,  99;  Peterkln  v.  Cotheal,  1  N.  Y. 
Leg.  Obs.  219.  Lapse  of  four  years  held  not  fatal.  Burrows  v.  Dickin. 
son,  35  Hun,  492. 

618  Gray  v.  Pisk,  12  Abb.  Pr.  (N.  S.)  213,  42  How.  Pr.  135. 

51T  McCulloch  V.  Dobson,  ISS^N.  Y.  114. 

618  O'Brien  v.  Long,  49  Hun,  80,  17  State  Rep.  510,  1  N.  Y.  Supp.  695. 
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Misconduct  of  referee.  Actual  corruption  is  not  nec- 
essary, to  found  a -motion  to  set  aside  a  referee's  report  for 
misconduct,  but  the  question  is  whether  the  fairness  of  his 
decision  is  justly  questioned;  and  any  indiscreet  action  on 
his  part  from  which  improper  inferences  can  be  drawn,  such; 
as  changing  his  decision  after  a  dispute  as  to  fees,  suffices."" 
As  said  in  an  early  case,  a  referee  should  not  only  avoid  all 
improper  influences  but  also  "the  appearance  of  evil.''^^"  The 
report  may  be  set  aside  where  the  referee  has  been  influenced 
in  his  decision  by  private  conversations  with  the  attorney  of 
one  of  the  parties;"-^  or  where  the  referee  might  have  been  in- 
fluenced by  the  fact  that  he  had  suggested  a  settlement  which 
had  been  disregarded  by  plaintiff,  though  no  intentional  wrong 
is  shown  ;°^^  or  where  the  opinion  was  submitted  to  one  of  the 
attorneys  before  deciding  the  case;^^^  or  where  the  referee 
promised  both  parties  a  favorable  decision  at  different  times  ;'^" 
or  where  the  report  was  rendered  in  favor  of  the  party  who 
agreed  to  the  referee's  request  for  larger  fees  made  after 
submission  of  the  cause  ;^^°  or  where  the  referee  agrees  with 
the  stenographer  for  a  division  of  the  stenographer's  fees.^^" 
On  the  other  hand,  the  report  should  not  be  set  aside  "on 
the  application  of  the  losing  party"  on  the  ground  of  the 
conduct  of  the  referee  in  negotiating  for  and  receiving  fees 
from  him  upon  an  agreement  to  report  in  his  favor.^-' 

619  Reynolds  v.  Moore,  1  App.  Div.  105,  72  State  Rep.  225,  37  N.  Y. 
Supp.  72.  To  same  effect,  Harlem  Bank  v.  Todd,  4  Wkly.  Dig.  64.  In] 
Burrows  v.  Dickinson,  35  Hun,  492,  it  appeared  that  the  referee  had! 
from  time  to  time,  as  the  trial  proceeded,  importuned  the  defendant' 
to  aid  him  in  securing  an  appointment  to  a  political  office,  and  that 
he  had  continued  to  do  so  after  the  submission  of  the  case  and  until 
near  the  time  of  the  decision. 

620,  B21  Dorlon  v.  Lewis,  9  How.  Pr.  1. 

522  Livermore  v.  Bainbridge,  47  How.  Pr.  354. 

523  Yale  V.  Gwinits,  4  How.  Pr.  253. 

624  Roosa  v.  Saugerties  &  W.  Turnpike  Road  Co.,  12  How.  Pr.  297.        i 

625  Dickinson  v.  Earle,  63  App.  Div.  134,  71  N.  Y.  Supp.  227;  Green- 
wood V.  Marvin,  29  Hun,  99.  As  to  agreement  for  lien  on  judgment  for 
fees,  see  Leonard  v.  Mulry,  5  Month.  Law  Bui.  24. 

526  Dickinson  v.  Earle,  63  App.  Div.  134,  71  N.  Y.  Supp.  227. 

527  Gilbert  v.  Hotchkiss,  N.  Y.  Daily  Reg.,  Jan.  2,  1883;  following 
Gray  v.  Fisk,' 42  How.  Pr.  135,  12  Abb.  Pr.  (N.  S.)   213. 
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Relationship  of  referee.     If  it  appears  that  the  referee 


was  possibly  influenced  by  his  business  or  other  relations  with 
either  party  or  their  attorneys,  and  such  facts  were  not 
known  to  the  moving  party  during  the  pendency  of  the  hear- 
ing before  the  referee,  the  report  may  be  set  aside  because 
thereof.  For  instance,  the  report  may  be  set  aside  where  the 
reference  was  ordered  in  an  action  against  a  municipal  cor- 
poration and  the  referee  had  been  employed  as  counsel  for 
the.  city  for  some  twenty  years,  where  the  motion  is  made  by 
a  party  who  had  no  knowledge  prior  to  the  entry  of  the  judg- 
ment of  the  relations  which  existed  between  the  referee  and 
the  municipal  corporation  ;^^*  and  the  fact  that  the  referee 
received  his  retainer  prior  to  the  time  that  he  was  appointed 
instead  of  after  his  appointment  is  immaterial.""  So  where 
the  relations  between  the  referee  and  the  attorney  for  one 
of  the  parties  are  such  as  to  raise  suspicion  that  the  referee 
was  influenced  by  personal  motives  in  making  his  report,  it 
should  be  set  aside. °^°  And  the  report  should  be  set  aside 
where  the  referee  was  one  of  the  flrm  of  attorneys  appearing 
for  one  of  the  parties,  notwithstanding  there  is  no  evidence 
of  unfairness  on  his  part  nor  of  partiality  ;^^^  or  where  the 
referee  is  acting  as  counsel  in  another  cause  before  a  referee 
who  is  acting  as  counsel  before  him."^^^ 

§  1903.     Exceptions. 

If  the  reference  is  one  to  hear  and  determine  the  issues,  the 
rules  apply  which  relate  to  exceptions  where  the  trial  is  by 
the  court  without  a  jury;  and  such  rules,  which  have  already 
been  stated,  will  not  be  reiterated. ^^'  The  exceptions  referred 
to  in  this  connection  are  exceptions  to  a  report  on  a  reference 

628,  529  Fortunato  v.  City  of  New  York,  31  App.  Div.  271,  52  N.  Y.  Supp. 
872.  Retainer  while  acting  as  referee.  Stebbins  v.  Brown,  65  Barb. 
272. 

630  Burrows  v.  Dickinson,  35  Hun,  492. 

531  Cronon  v.  Avery,  42  Misc.  1,  85  N.  Y.  Supp.  539. 

B32  O'Brien  v.  Long,  49  Hun,  80,  1  N.  Y.  Supp.  695;  Carroll  v.  Lufkins, 
29  Hun,  17. 

533  See  ante,  §§  1843-1849. 
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other  than  to  hear  and  determine  issues.  The  office  of  excep- 
tions to  a  report  is,  by  suitable  notice,  to  call  attention  to  the 
findings  of  fact  and  conclusions  of  law,  which  have  been 
made  by  the  referee  and  which  are  not  assented  to  by  the 
party  objecting."'*  Exceptions  to  the  report  are  proper  only 
where  the  referee  has  come  to  an  erroneous  conclusion  upon 
some  matter  referred  to  him  to  ascertain  and  decide,  and  to 
report  upon,  as  the  immediate  subject  of  the  reference.  Even 
where  the  referee  has  introduced  into  his  report  matters  which 
are  wholly  irrelevant  to  the  accounts  and  inquiries  directed 
by  the  order  of  reference,  exceptions  do  not  lie  to  his  report  on 
that  account.  If  a  party  against  whom  a  report  is  irregularly 
made  wishes  to  set  it  aside  and  send  it  back  to  the  referee 
to  correct  the  irregularity,  he  should,  instead  of  excepting  to 
the  report,  get  an  order  to  enlarge  the  time  for  excepting ; 
and  in  the  meantime  apply  to  the  court  to  set  aside  the  report 
for  the  irregularity,  or  to  have  the  report  referred  back  again 
to  the  referee  to  hear  further  testimony  where  a  proper  foun- 
dation is  laid  for  such  a  proceeding.  And  if  exceptions  are 
filed  after  notice  of  any  irregularity  in  the  proceedings  before 
the  referee,  it  is  a  waiver  of  the  irregularity.  The  two  pro- 
ceedings were  incompatible  and  entirely  inconsistent  with 
each  other.  The  filing  of  exceptions  to  a  report  necessarily 
presupposes  that  the  report  is  regularly  made,  but  that  the 
referee  has  come  to  a  wrong  conclusion  as  to  the  whole  or  some 
of  the  matters  referred  to  him  for  his  decision.^^'  The  report 
cannot  be  excepted  to  for  mere  omission  to  report  as  to  some 
matters,  but  the  remedy  is  to  move  that  the  report  be  referred 
back;"^'  and  the  same  rule  applies  where  the  referee  has  not 
found  the  facts  separately  from  the  evidence.^"  The  general 
rules  of  practice  provide  that  in  references  other  than  for 
the  trial  of  the  issues  in  an  action  or  for  computing  the  amount 
due  in  foreclosure  cases,  the  report  of  the  referee  shall  be 

634  Matter  of  MacFarlane,  65  App.  Div.  93,  72  N.  Y.  Siipp.  723. 
636  Tyler  v.  Simmons,  6  Paige,  127. 

536  Stevenson  v.  Gregory,  1  Barb.  Gh.  72;  Hulce  v.  Sherman,  13  How. 

Pr.  411. 

537  Hulce  V.  Sherman,  13  How.'Pr.  411. 
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filed  with  the  testimony,  which  must  be  signed  by  the  witnesses, 
and  a  note  of  the  day  of  the  filing  be  entered  by  the  clerk  in 
the  proper  book,  under  the  title  of  the  cause  or  proceedings; 
and  the  report  becomes  absolute  and  stands  as  in  all  things 
confirmed,  unless  exceptions  thereto  are  filed  and  served  with- 
in eight  days  after  service  of  notice  of  the  filing  of  the  same. 
If  exceptions  are  filed  and  served  within  such  time,  the  same 
may  be  brought  to  a  hearing  at  any  -special  term  thereafter 
on  notice  of  any  party  interested  therein. ^^^  This  mode  of 
reviewing  a  report  on  exceptions  is  in  all  respects  similar  to 
the  former  practice  in  chancery.'^"  This  rule  does  not  apply, 
however,  to  a  reference  to  hear  and  determine  the  issues  ;^*''- 
nor  to  references  made  for  the  purpose  of  aiding  the  conscience 
of  the  court  in  determining  questions  pending  before  it,  such 
as  a  reference  of  a  disputed  question  of  fact  arising  on  a  mo- 
tion.°^^  This  rule  applies,  inter  alia,  to  a  reference  to  take 
and  state  an  account  after  judgment  against  defendant  in  an 
an  action  for  an  aecounting,^*^  to  reports  of  referees  appointed 
on  the  final  accountings  of  assignees,^^^  to  the  report  of  the 
referee  on  passing  the  accounts  of  a  receiver,^**  and  to  a  sec- 
ond reference  to  take  an  account  where  the  referee  on  a  previ- 

638  Rule  30  of  General  Rules  of  Practice.  Under  Rule  6,  subd.  3.1,  of 
the  special  term  rules  in  tlie  first  district  relating  to  references  in  in- 
solvency proceedings,  exceptions  need  not  be  filed  to  the  report.  See 
Matter  of  Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427;  Matter  of 
Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

530  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

640  Schaettler  v.  Gardiner,  4  Daly,  56,  41  How.  Pr.  243. 

641  Martin  v.  Hodges,  45  Hun,  38,  9  State  Rep.  423,  27  Wkly.  Dig.  47; 
Sproull  V.  Star  Co.,  27  Misc.  27,  56  N.  Y.  Supp.  1001;  Ward  v.  Ward, 
16  Abb.  N.  C.  256;  Matter  of  Attorney  General  v.  Continental  Life  Ins. 
Co.,  64  How.  Pr.  93;  Doremus-v.  Doremus,  76  Hun,  337,  27  N.  Y.  Supp. 
1039;  Winfield  v.  Stacom,  40  App.  Div.  95,  57  N.  Y.  Supp.  563. 

642  Rust  V.  Hauselt,  46  Super.  Ct.  (14  J.  &  S.)  22;  Niebuhr  v.  Schrey-  . 
er,  22  Abb.  N.  C.  12,  2  N.  Y.  Supp.  413;  Ketchum  v.  Clark,  22  Barb.  319. 

643  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  8S2;  Matter  of 
Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427. 

544  Matter  of  Guardian  Sav.  Inst.,  9  Hun,  267;  People  v.  Empire  Mut. 
Life  Ins.  Co.,  N.  Y.  Daily  Reg.,  Oct.  19,  1883. 
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ous  reference  to  hear  and  determine  has  merely  reported  that 
plaintiff  is  entitled  to  an  aecount.^^° 

The  practice  is  for  .the  party  excepting  to  the  report  to 
cause  it  to  be  filed  and  to  give  notice  of  the  filing  to  the  ad- 
verse party.  No  copy  of  the  report  need  be  served.  The  ad- 
verse party  has  eight  days  after  the  service  of  notice  of  the 
filing  within  which  to  file  exceptions. ^*^  Failure  to  file  ex- 
ceptions to  the  report  of  the  referee,  where  the  reference  is 
one  embraced  in  this  rule  of  practice,  precludes  its  being  ques- 
tioned and  the  report  becomes  absolute  and  stands  confirmed 
without  a  motion  to  eonfirm.^*^  But  the  usual  practice  in  such 
case  is, for  the  party  in  whose  favor  the  report  is  made,  and 
who  causes  it  to  be  filed,  to  present  to  the  court  proof  by  affi- 
davit that  the  report  was  filed  and  that  notice  of  the  filing 
was  served  on  the  opposite  party  more  than  eight  days  before, 
accompanied  with  a  certificate  of  the  clerk  made  after  the 
expiration  of  the  time  to  serve  exceptions  that  no  exceptions 
have  been  served,  on  which  he  is  entitled  as  of  right  to  an 
order  confirming  the  report."*  It  will  be  observed  that  in 
order  to  start  the  eight  days  running,  notice  of  the  filing  of 
the  report  must  be  served,""  and  this  is  true  though  the  at- 
torney did  not  appear  before  the  referee.'"  A  party  who  has 
appeared  in  the  ease  at  any  stage  thereof  is  entitled  to  notice 
of  the  filing  of  the  report  ;="  and  where  a  person  was  actually 
a  party  to  the  hearing  before  the  referee  and  appeared  and 
participated  in  the  proceeding,  the  mere  fact  that  he  served 

645  Niebuhr  V.  Schreyer,  15  Daly,  35,  22  Abb.  N.  C.  12,  18  State  Rep. 
814,  2  N.  Y.  Supp.  413. 
5«  Notice  should  be  served  on  attorney.     Martine  v.  Lowenstem,   6 

Hun,  225. 

647Catlln  V.  Catlin,  2  Hun,  378;  Matter  of  Kautsky,  56  App.  Div.  440, 
67  N.  Y.  Supp.  882;  Bearup  v,  Carraber,  5  Wkly.  Dig.  558.  This  ap- 
plies to  a  reference  In  an  action  for  divorce.    Gade  v.  Gade,  14  Abb. 

N.  C.  510. 

548  James  v.  Horn,  19  App.  Div.  259,  46  N.  Y.  Supp.  187;   Bailey  v. 

Carter,  34  Misc.  270,  69  N.  Y.  Supp.  616. 

549  Martine  v.  Lowenstein,  6  Hun,  225. 
650  Amsdell  v.  Martin,  20  Wkly.  Dig.  370. 
551  Martine  v.  Lowenstein,  6  Hun,  225. 
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no  notice  of  appearance  in  the  action  does  not  preclude  his 
right  to  notice  of  the  filing  of  the  referee's  report,  and  where 
such  notice  was  not  served  on  him,  he  is  entitled  to  file  and 
insist  on  his  exceptions  against  the  report  of  the  referee,  though 
the  eight  days  have  expired.^^^ 

Furthermore  the  testimony  taken  must  be  filed  with  the  re- 
port in  order  to  set  running  the  time  within  which  exceptions 
must  be  filed.^^^ 

Under  the  former  chancery  practice,  however,  there  were 
cases  in  which  the  court  directed  the  master  to  review  his 
report  without  requiring  exceptions  to  be  taken;  or  if  taken, 
would  direct  it  to  be  reviewed  on  other  grounds  than  those 
covered  by  the  exceptions;  and  it  is  presumed  the  same  is 
true  under  the  present  practice.''*  If,  on  the  report  being  filed, 
the  parties  are  required  summarily  to  show  cause  why  the 
report  should  not  be  confirmed,  the  unsuccessful  party  may 
object  that  the  facts  decided  are  not  established  by  any  proof 
though  no  exceptions  have  been  filed.'''  So  where  the  refer- 
ence is  to  report  facts  to  aid  the  court,  the  question  arising  on 
the  facts  found  may  be  reviewed  on  appeal  without  exceptions, 
but  questions  not  depending  on  the  facts  found  but  on  error  in 
the  proceedings  on  the  trial  must  be  raised  by  exceptions."" 

Time.     The  exceptions  must  be  filed  and  served  within 

eight  days  from  the  service  of  notice  of  the  filing  of  the  report, 
though  this  rule  of  practice  is  not  so  obligatory  as  to  prevent 
the  court  from  allowing  exceptions  to  be  filed  after  the  time  has 
passed.'" 

Who  may  except.     All  parties  to  the  action  who  are 

interested  in  the  matter  in  question  may  except  to  the  report."' 
And  where  there  are  several   sets  of  parties,   appearing  by 

552  Piatt  V.  Piatt,  13  State  Rep.  403. 

553  Pope  V.  Perault,  22  Hun,  468. 

654  3  Wait,  Pr.  383;  1  Van  Santvoord,  Eq.  Pr.  565. 

555  Savage  v.  Sherman,  87  N.  Y.  277,  286. 

556  Marshall  v.  Smith,  20  N.  Y.  251. 

557  Matter  of  Attorney-General  v.  Continental  Life  Ins.  Co.,  64  How. 
Pr.  93;  Ward  v.  Ward,  29  Abb.  N.  C.  256. 

558  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 
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different  attorneys,  they  may,  if  they  are  not  disposed  to 
join,  each  take  exceptions,  though  their  grounds  of  exception 
are  the  same.°^'  Creditors  who  have  established  their  claims 
before  the  referee  are  also  permitted  to  except  to  the  report, 
although  not  parties  to  the  suit.'^""  It  cannot  be  urged  that  a 
party  cannot  file  exceptions  to  the  report  of  a  referee  where 
he  had  an  opportunity  to  attend  and  present  his  ease  and 
failed  so  to  do,  where  he  has  been  treated  as  a  party  through 
the  whole  proceeding  and  has  appeared  by  attorney  therein, 
and  where  the  party  raising  the  question  has  brought  the 
exceptions  to  a  hearing,  and  seeks  to  have  them  overruled  on 
the  merits.^*^  But  where  a  party  does  not  appear  before  the 
referee  and  object  to  the  testimony  offered  or  to  the  amount  of 
the  claims  made,  he  is  precluded  from  raising  that  objection 
on  exceptions  to  the  referee's  report.'"^ 

Sufficiency.     In  preparing  the  exceptions,  care  should 

be  taken  to  make  them  specific  and  point  out  the  precise  thing 
objected  to,  and  the  exception  should  cover  all  the  grounds 
of  objections.  Exceptions  must  be  in  writing  and  must  be 
specific,^'''  i.  e.,  they  must  definitely  indicate  what  findings 
and  conclusions  are  excepted  to  and  give  notice  to  the  oppos- 
ing party  of  the  question  to  be  presented.^"  Exceptions  are 
in  the  nature  of  a  special  demurrer  and  the  party  objecting 
must  point  out  the  error ;  the  part  not  excepted  to  will  be  taken 
as  admitted.^'''*  A  general  exception  is  sometimes  sufficient, 
but  where  one  general  exception  is  taken  to  a  report  includ- 
ing several  distinct  matters,  and  the  report  appears  right  in 
any  part,  the  exception  will  be  overruled-^""  A  general  excep- 
tion to  "each  of  the  conclusions  of  law,"  when  there  are 
several,  is  insufficient  to  raise  any  specific  question.^"     The 

B69  2  Barbour,  Ch.  Pr.  553. 
060  3  Wait.  Pr.  385. 

661  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

662  Matter  of  Little,  47  App.  Div.  22,  62  N.  Y.  Supp.  27. 

663  Levy's  Accounting,  1  Abb.  N.  C.  177. 

664  Matter  of  MacFarlane,  65  App.  Div.  93,  72  N.  Y.  Supp.  723. 
566  2  Barbour,  Cb.  Pr.  552;  Wilkes  v.  Rogers,  6  Johns.  566. 
566  2  Barbour,  Ch.  Pr.  552. 

607  Hepburn  v.  Montgomery,  5  Civ.  Proc.  R.   (Browne)   244,  249. 
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exceptions  must  relate  to  the  report  and  not  to  proceedings 
on  the  reference. ^^^  Thus  an  exception  to  a  finding  in  a  re- 
port will  not  suffice  to  raise  a  question  as  to  the  admissibility 
of  evidence. °'"'  No  question  which  might  have  been  raised 
before  the  referee  but  which  was  not  raised  can  be  raised  by 
exceptions  filed  after  the  report  is  made  and  filed. °'°  The  ex- 
ceptions must  be  signed  by  counsel.^^^ 

Form  of  exceptions. 

[Title  of  cause.] 

Please  take  notice  of  the  following  exceptions  taken  by  .  the 

above  ,  to  the  report  of  .  dated  the  day  of  , 

190—. 

First  exception.    That . 


Second  exception.    That  ■ 


And  the  said excepts  to  the  said  report  as  above  specified,  and 

demands  that  it  may  be  reversed  or  modified  accordingly. 

[Date.]                                                                                                A.  X., 
[Address.}  Attorney  for . 

§  1904.     Confirmation  and  hearing  of  exceptions. 

Keeping  in  'mind  that  no  motion  to  confirm  is  necessary 
where  the  reference  is  to  hear  and  determine  the  issues,  the 
hearing  on  the  report  under  an  interlocutory  reference  will 
now  be  considered.  Exceptions  having  been  filed,  the  next 
step  is  to  bring  them  on  for  hearing  which  may  be  at  any 
special  term  thereafter  on  the  notice  of  any  party  interested 
therein.'^'^  The  usual  practice  is  for  the  successful  party  to 
make  a  motion  to  confirm  the  report  whereupon  the  hearing 
is  based  on  the  exceptions  filed.  The  motion  to  confirm  is 
usually  made  at  a  special  term,^"  but  may  be  made  at  a  trial 

B68  3  Wait.  Pr.  384.' 

669  Gibson  v.  Stetzer,  3  Hun,  539. 

B70  Matter  of  Kautsky,  56  App.  Div.  440,  67  N.  Y.  Supp.  882. 

671  2  Barbour,  Ch.  Pr.  552. 

672  Rule  30  of  General  Rules  of  Practice. 

B73Gautier  v.  Douglas  Mfg.  Co.,  39  Hun,  642;  Sproull  v.  Star  Co.,  45 
App.  Div.  575,  61  N.  Y.  Supp.  404.  Rule, in  first  district.  Empire  Bldg. 
&  Mut.  Loan  Ass'n  v.  Stevens,  8  Hun,  515.     A  special  term  may  refuse 
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term  at  which  the  same  judge  who  held  the  special  term  where 
the  order  of  reference  was  made  is  then  sitting."*  If  no  ex- 
ceptions have  been  filed,  it  is  not  necessary  to  move  to  con- 
firm though  the  usual  practice  is  to  do  so,  as  already  stated."" 
It  is  not  necessary  to  moA'^e  to  confirm  where  the  reference  is 
made  solely  for  the  purpose  of  aiding  the  conscience  of  the 
court  in  determining  questions  pending  before  it,  but  the  re- 
port may  be  reviewed  when  the  evidence  and  report  are 
brought  before  the  special  term,  and  again  by  an  appeal  from 
an  order  made  by  the  special  term  thereon.'^'"  The  motion 
being  based  upon  the  report,  the  only  questions  preserved 
for  review  are  the  regularity  of  the  proceedings  and  whether 
the  conclusions  of  law  are  sustained  by  the  findings  of  fact 
appearing  in  the  report.  The  rulings  made  on  the  hearing  in 
the  admission  and  rejection  of  evidence  and  questions  as  to 
whether  the  evidence  sustains  and  justifies  the  findings  of 
fact  can  only  be  brought  up  upon  a  case  containing  excep- 
tions. It  is  the  usual  and  customary  pr,actice  for  the  de- 
feated party  to  move  upon  a  case  containing  exceptions  for 
a  new  trial  at  the  same  time  that  the  motion  is  made  for  a 
confirmation  of  the  referee's  report,  so  as  to  have  all  the  ques- 
tions determined  in  the  one  motion.  But  the  motion  for  new 
trial  upon  a  case  and  exceptions  may  be  made  after  the  referee's 
report  has  been  confirmed.^''^  A  party  who  moves  to  confirm 
the  report  waives  any  exceptions  which  he  has  previously  filed 
Ihereto;^^* 

Either  party  interested  in  the  report  may  be  heard  in  sup- 
port of  the  report  buf  only  the  exceptant's  attorney  can  be 

to  confirm  the  report  of  the  referee  but  it  has  no  power  to  direct 
.iudgment  contrary  to  the  report  of  the  referee.  Bauer  v.  Bauer,  42 
Misc.  557,  87  N.  Y.  Supp.  607. 

674  Hinman  v.  Devlin,  40  App.  Div.  234,  57  N.  Y.  Supp.  1037. 

6T5  See  ante,  §  1903. 

576  Motion  is  proper  where  term  of  office  of  Judge  granting  reference 
has  expired.    Frost  v.  Reinach,  81  N.  Y.  Supp.  246. 

E77Eighmie  v.  Strong,  49  Hun,  18,  1  N.  Y.  Supp.  502;  Baumann  v. 
Moseley,  63  Hun,  492,  494,  18  N.  Y.  Supp.  563. 

B78  Matter  of  Potter,  10  Daly,  133. 
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heard  in  support  of  the  exceptions.^^°  Upon  the  hearing  of 
the  exceptions,  the  party  excepting  must  furnish  the  necessary 
papers  for  the  court,  copies  of  the  report,  exceptions,  and  plead- 
JQgg  580  rpjjg  iiearing  is  confined  to  the  report,  the  testimony 
filed,  and  the  exceptions ;  except  where  the  reference  is  merely 
to  report  to  aid  the  conscience  of  the  court,  in  which  case  the 
court  may  look  to  the  pleadings  and  receive  other  evidence 
and  consider  any  stipulations  offered  and  admissions  'of  the 
parties.'^"  Where  no  exceptions  have  been  filed,  a  motion  made 
to  confirm  the  report  mjist  be  granted  as  a  matter  of  course''^^ 
except  where  the  reference  is  not  merely  to  aid  the  con- 
science of  the  court  in  which  case  the  motion  can  be  resisted 
at  special  term  on  any  ground  appearing  in  the  record,  with- 
out exceptions  having  been  filed  to  the  report,  but  after  the 
questions  of  fact  and  of  law  have  been  finally  determined  by 
the  special  term,  exceptions  to  its  decisions  should  be  filed  in 
order  to  successfully  challenge  the  deeision.^^^  The  admission 
of  incompetent  testimony,  where  immaterial  or  not  objected 
to,  is  not  ground  for  refusing  to  confirm.^^*  Affidavits  made 
subsequent  to  the  report  cannot  be  read  nor  can  any  evidence 
be  read  which  was  not  used  before  the  master  and  entered  in 
his  report  as  having  been  read.^^^  On  a  motion  to  confirm, 
the  order  of  reference  cannot  be  attacked  and  set  aside.^^" 

Time.     All  the  parties  who  have  appeared  may  consent 

in  writing  to  waive  the  delay  of  eight  days  for  the  confirma- 
tion of  the  report  and  have  it  confirmed  at  once.^"  So  where 
defendant  does  not  appear,  the  report  may  be  presented  to 
the  court  for  final  order  of  confirmation  and  judgment  without 
waiting  eight  days.^'*^ 

579  2  Barbour,  Ch.  Pr.  554. 

580  3  Wait.  Pr.  388. 

581  Gregory  v.  Campljell,  16  How.  Pr.  417,  419. 

582  Rust  V.  Hauselt,  46  Super.  Ct.  (14  J.  &  S.)   22. 

683  Doremus  v.  Doremus,  76  Hun,  337,  27  N.  Y.  Supp.  1039. 
584 Lincoln  v.  Lincoln,  29  Super.  Ct.  (6  Rob.)  525. 
«85  2  Barbour,  Ch.  Pr.  554. 

B86  Mutual  Life   Ins.   Co.  v.   Cranwell,   32   State  Rep.   376,    10   N.   Y. 
Supp.  404. 

687,  588  Somers  v.  Milliken,  7  ,  Abb.  Pr.   524. 
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Order'.     The  order  either  confirms  the  report  and  over- 


rules the  objections,  or  sustains  the  objections  and  corrects 
the  report  or  sends  the  report  back  to  the  referee,  or  allows 
the  exceptions  in  part  and  overrules  them  in  part  and  directs 
the  referee  to  review  his  report  as  to  the  part  relating  to  the 
exceptions  allowed.^®"  It  often  occurs  that,  on  the  argument 
of  exceptions,  the  court  deems  it  proper,  before  it  comes  to 
a  decision  on  the  subject-matter  of  the  exception,  to  send 
it  back  to  the  referee  to  supply  some  defect  in  his  report  or  to 
inquire  into  some  facts  which  may  be  necessary  to  enable  the 
court  to  come  to  a  proper  conclusion  f^"  but,  as  hereafter  stated, 
the  sending  of  a  report  back  to  the  referee  is  not  ordinarily 
proper  except  in  case  of  a  clerical  error  or  omission.^"^  If  the 
allowance  of  the  exceptions  or  any  of  them  renders  it  neces- 
sary to  refer  it  back  to  the  referee,  an  order  is  made  referring 
it  back  to  him  to  review  his  report,  and  the  reservation  of 
further  directions  and  of  the  costs  of  the  suit  is  continued 
tintil  after  the  referee  shall  have  made  his  report.  If  the  ex- 
ceptions, or  any  of  them,  are  allowed,  and  it  is  not  necessary 
to  refer  the  report  back  to  the  master  to  be  reviewed,  the 
hearing  of  the  cause  on  further  directions  may  be  proceeded 
with  in  the  same  manner  as  if  the  exceptions  had  been  over- 
ruled. If  the  exceptions  are  overruled,  it  has  all  the  effect  of 
confirming  the  report  absolutely,  and  if  the  cause  has  been 
set  dovm  to  be  heard  on  further  directions  to  come  on  at 
the  same  time  with  the  hearing  of  the  exceptions,  the  court 
proceeds  at  once  to  hear  the  cause  on  further  directions.^'^ 
On  the  allowance  of  an  exception  to  a  report  as  to  the  amount 
of  damages  sustained,  the  court  can  modify  the  report  and  set- 
tle the   amount  without  referring  it  back  to  the   referee. ^^^ 

589  2  Barbour,  Ch.  Pr.  556.  If  the  referee,  In  an  individual  creditor's 
suit,  proceeds  to  a  general,  accounting,  when  not  necessary  in  order  to 
satisfy  plaintiff's  claim,  his  report  should  be  confirmed  only  as  to 
plaintiff's  claim  and  its  payment,  and  set  aside  in  other  respects.  Hey- 
wood  V.  Kingman,  29  Abb.  N.  C.  75,  19  N.  Y.  Supp.  321,  882. 

590  2  Barbour,  Ch.  Pr.  555. 

591  See  ante,  §  1905. 

692  2  Barbour,  Ch.  Pr.  555. 

693  Taylor  v.  Read,  4  Paige,  561. 

N.  Y.  Prac— 166.  t 
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In  a  proper  ease,  confirmation  may  be  suspended  until  the 
happening  of  some  other  event.^°*  The  order  of  confirmation 
may  be  without  prejudice  to  an  application  to  the  court  to 
have  the  case  reopened  and  to  have  the  answer  and  interlocu- 
tory judgment  amended  so  as  to  authorize  further  evidence 
and  the  case  sent  back  to  the  referee  to  consider  such  further 
evidence."'  The  order  of  confirmation  should  be  vacated' 
where  no  notice  of  the  motion  to  confirm  was  given  in  a  case 
where  exceptions  are  not  required  to  be  filed.^'^  The  order 
confirming  the  report  and  the  interlocutory  judgment  may  be 
modified  on  the  hearing  of  the  motion  for  final  judgment.''" 

Effect.     The  confirmation  of  a  report  of  a  referee  under 

a  reference  to  determine  facts  arising  on  a  motion  is  not  con- 
elusive  on  the  court,"'  and  the  confirmation  of  the  report  does 
not  determine  the  motion."'  This  rule  of  practice  as  to  ex- 
ceptions does  not  deprive  the  court  of  the  power  to  cancel  a 
report  for  good  cause,^""  nor  does  it  take  away  from  the  court 
its  discretionary  power  of  modifying  the  report,  where  the 
sole  purpose  of  the  reference  is  to  aid  the  court  in  arriving 
at  a  just  disposition  of  a  certain  question.^" 

Appeal.     An  appeal  lies  to  the  appellate  division  from 

an  order  confirming  the  report  of  a  referee.  On  the  appeal, 
where  exceptions  have  been  filed,  the  only  questions  presented 
by  the  appeal  are  those  raised  by  the  exceptions.^"^ 

§  1905.    Sending  case  back  to  referee. 

If  the  report  of  the  referee  is  insufBcient  or  defective,  it 
may  be  sent  back  to  him,  in  a  proper  case,  either  by  the  trial 

694  Taacks  v.  Schmidt.  18  Abb.  Pr.  307. 

595  Dyer  v.  Dyer,  17  Misc.  421,  41  N.  Y.  Supp.  198. 

696  SprouU  V.  Star  Co.,  27  Misc.  27,  56  N.  Y.  Supp.  1001. 

B97  Smith  V.  Gilliatt,  22  Misc.  246,  49  N.  Y.  Supp.  614. 

698  Martin  v.  Hodges,  45  Hun,  38,  40. 

699  Id.;  Rovnianek  v.  Kossalko,  61  App.  Div.  486,  70  N.  Y.  Supp.  36. 

600  Willsdn  &  Adams  Co.  v.  Schorpp,  41  State  Rep.  471,  16  N.  Y.  Supp. 
823. 

601  Ward  V.  Ward,  29  Abb.  N.  C.  256,  21  N.  Y.  Supp.  795. 

602  Matter  of  Talmage,  39  App.  Div.  466,  57  N.  Y.  Supp.  427. 
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court  or  by  the  appellate  court.  The  practice  of  sending  a 
case  back  to  a  referee  for  further  findings""^  or  to  have  the 
referee  give  his  opinion  as  to  the  testimony,""*  or  to  state  sepa- 
rately the  findings  of  fact  and  conclusions  of  law,"°^  or  to  take 
additional  evidence,'""  or  to  correct  clerical  errors  or  omis- 
sions, has  been  followed  to  some  extent  in  this  state ;  but  the 
practice  of  sending  a  report  back  to  supply  alleged  omissibns 
is  not  to  be  encouraged  and  should  not  be  allowed  except  to 
supply  some  mere  technical  or  clerical  omission.""^  And  it 
would  seem  that  in  references  to  hear  and  determine,  this 
rule  should  be  strictly  applied.""^  Where  the  referee  has  fully 
exercised  powers  given  to  him  under  the  order  of  reference, 
he  should  not  be  reinvested  with  such  function  for  the  purpose 
of  more  deliberately  reconsidering  questions  passed  on  and 
decided.""'  On  a  motion  to  vacate  a  judgment  entered  on  the 
report  of  a  referee  which  is  insufficient  because  not  stating 
the  facts  found  and  conclusions  of  law,  it  is  proper  to  refuse 
to  have  the  case  sent  back  to  the  referee  for  further  findings 
or  decision,"^"  especially  where  the  time  within  which  he 
might  act  has  expired  and  notice  has  been  served  terminating 

603  Rogers  V.  Beard,  20  How.  Pr.  282;  Lane  v.  Borst,  28  Super.  Ct. 
(5  Rob.)  609;  Manley  v.  Insurance  Co.  of  North  America,  1  Lans.  20; 
Van  Slyke  v.  Hyatt,  46  N.  Y.  259;  Potter  v.  Carpenter,  71  N.  Y.  74; 
Snook  V.  Pries,  19  Barb.  313;  Fairman  v.  Brush,  27  Abb.  N.  C.  197,  60 
Hun,  442,  39  State  Rep.  231,  21  Civ.  Proc.  R.  155,  15  N.  Y.  Supp.  44. 
Contra,  Gardiner  v.  Schwab,  34  Hun,  582. 

604  Matter  of  Stewart,  3  Month.  Law  Bui.  91. 

605  Gove  V.  Hammond,  48  How.  Pr.  385. 

606  New  York  &  Western  Union  Tel.  Co.  v.  Jewett,  16  Wkly.  Dig.  419; 
Mildeberger  v.  Mildeberger,  12  Daly,  195.  Such  a  motion  may  be  de- 
nied. Morgan  v.  Taylor,  15  Daly,  302,  23  State  Rep.  960,  5  N.  Y.  Supp. 
922. 

607  First  Nat.  Bank  v.  Levy,  41  Hun,  461;  Petrie  v.  Trustees  of  Ham- 
ilton College,  92'  Hun,  81,  36  N.  Y.  Supp.  636;  Rowlands  v.  Young 
Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y.  Supp.  577. 

608  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 

Supp.  577. 

609  Craig  v.  Craig,  66  Hun,  452,  21  N.  Y.  Supp.  241. 

610  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 
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the  referenee."^^  If  the  facts  are  not  warranted  by  the  evi- 
dence, the  report  should  not  be  sent  back.°^^  So  a  supple- 
mentary report  should  not  be  required  where  the  original  re- 
port is  substantially  sufficient.'^^  If  the  cause  has  been  sub- 
mitted to  a  referee,  it  would  seem  that  the  court  has  no  pow- 
er after  the  referee  has  discharged  his  duties  to  revive  the 
powers  of  the  referee  and  compel  the  witness  to  produce 
books  and  papers  which  the  referee  had  not  directed  to  be 
produced.''^*  Where  referees  certify  to  the  court  that  they 
have  overlooked  a  circumstance  connected  with  the  accounts, 
and  request  the  same  sent  back  for  re-examination,  the 
court  should  set  aside  the  report  and  send  back  the  ac- 
counts.*^'' If  the  reference  was  premature,  the  court  may 
refer  the  matter  back  to  the  same  referee  with  directions  to 
report  the  evidence  taken  on  the  first  reference  with  liberty  to 
either  party  to  introduce  further  evidence.*^*  The  court,  at 
special  term,  may  send  back  the  referee's  report  where  it 
is  so  materially  defective  as  not  to  pass  on  all  the  issues,  but 
such  power  should  not  be  exercised  where  the  aggrieved  party 
has  excepted  to  the  report  on  that  ground.*^^  So  the  court 
may  open  the  ease  and  send  back  the  report  for  the  purpose 
of  allowing  the  referee  to  make  a  ruling  and  to  permit  an 
exception  to  be  taken  thereto."^^  If  the  report  is  incomplete 
and  unsatisfactory,  the  matter  may  be  recommitted  to  the* 
same  referee  for  further  hearing."^"  After  a  judgment  is  en- 
tered on  the  report  of  the  referee,  the  court  has  no  power  to 
order  a  further  hearing  before  the  referee  and  to  provide  that 
on  the  coming  in  of  his  report  a  motion  may  be  made  to  amend 

611  Rowlands  v.  Young  Men's  Christian  Ass'n,  32  Misc.  421,  66  N.  Y. 
Supp.  577. 

612  Marston  v.  Jolinson,  13  How.  Pr.  93. 

613  Cafferty  v.  Keeler,  12  Wend.  291. 

614  Guinan  v.  Allan,  40  App.  Div.  137,  57  N.  Y.  Supp.  614.      " 

615  Brlttingham  v.  Stevens,  1  Super.  Ct.   (1  Hall)   379. 

616  Roberts  v.  White.  73  N.  Y.  375. 

617  Brown  V.  New  York  Cent.  R.  Co.,  26  How.  Pr.  32. 

618  Berrian  v.  Sanford,  1  Hun,  625,  4  T.  &  C.  655. 

619  Southard    v.    Franco-American    Trading    Co.,    15    Civ.    Proc.    R. 
(Browne)  112,  16  State  Rep.  1008,  1  N.  Y.  Supp.  603. 
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the  judgment,  but  the  proper  practice  in  such  a  case  is  for  the 
special  term  to  vacate  the  judgment  and  send  the  case  back 
to  the  referee  for  a  further  hearing  and  new  trial.^^" 

It  is  sometimes  unnecessary,  on  the  allowance  of  an  excep- 
tion, to  send  back  the  report  but  the  court  may  modify  it  it- 
self. Errors  appearing  on  the  face  of  the  report  may  be 
amended  by  the  court,  though  no  exception  has  been  taken.*^^ 
So  where  the  report  shows  the  facts,  an  erroneous  estimate 
may  be  corrected  without  sending  back  the  report."^^  So 
where  the  referee  to  "inquire  and  report"  finds  the  facts  cor- 
rectly but  draws  erroneous  conclusions  of  law,  the  special  term 
may  correct  them  without  sending  the  report  back;^^^  and  it 
seems  that  this  rule  applies  to  a  reference  to  "try  the  is- 
sues. "«-* 

An  order  setting  aside  the  report  of  a  referee  and  sending 
it  back  to  the  referee  for  further  hearing  may  be  conditioned 
on  a  limiting  of  the  time  allowed  for  cross-examination  and 
direct  examination  of  the  witness.''^^  An  order  granting  leave 
to  a  party  to  apply  to  a  referee  for  a  further  report  is  not  ir- 
regular for  want  of  a  specification  of  the  points  upon  which  a 
report  is  desired.''^^ 

The  appellate  division  has  the  same  power  to  send  the  case 
back  to  the  referee  to  have  the  grounds  of  its  decision  stated 
as  has  the  court  at  special  term.'^^^ 

Appointment  of  new  referee.     On  sending  the  report 

back,  it  is  unusual  to  appoint  a  new  referee  unless  the  report 
has  been  set  aside  because  of  the  misconduct  or  bias  of  the 
referee.  If  the  judgment  on  the  report  is  reversed  on  appeal 
it  is  proper  to  not  vacate  the  reference  and  to  send  the  case 

620  Ferguson  v.  Bruckman,  16  App.  Dlv.  67,  44  N.  Y.  Supp.  812. 

621  Safford  v.  Safford,  7  Paige,  259;  Bogert  v.  Furman,  10  Paige,  496. 

622  Carpenter  v.  Schermerliorn,  2  Barb.  Cli.  314,  and  see  TJtica  Ins. 
Co.  V.  Lynch,  2  Barb.  Cb.  573. 

623  Austin  V.  Abearne,  61  N.  Y.  6. 

624  Freiot  y.  La  Fountaine,  16  Misc.  153,  38  N.  Y.  Supp.  832. 

625  Matter  of  Davenport,  37  Misc.  179,  74  N.  Y.  Supp.  940. 

626  Union  Bank  v.  Mott,  13  Abb.  Pr.  247. 

627  Baker  v.  Moore,  88  Hun,  458,  34  N.  Y.  Supp.  874. 
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back  to  the  same  referee  except  where  the  reference  is  by  con- 
sent, though  a  new  referee  is  often  appointed  in  such  a  case. 
Where  the  report  of  the  referee  is  informal  and  incomplete  so 
that  it  may  be  set  aside,  but  there  has  been  a  long  trial  before 
the  referee  with  large  expenses,  the  court  should  not  appoint 
a  new  referee  to  try  the  case  de  novo  where  no  misconduct  is 
alleged,  but  should  send  the  ease  back  to  the  same  referee  so 
that  he  may  complete  the  trial.^^^  But  where  a  referee  to  hear 
and  determine  all  the  issues  and  take  an  account,  if  necessary, 
decides  that  an  accounting  should  be  had  and  then  declines  to 
proceed  further,  he  may  be  ordered  to  complete  his  duty  or 
the  case  may  be  sent  to  another  referee  to  complete  it  without 
beginnuig  the  cause  anew.^^'' 

Procedure  before  referee  on  return  of  report.    Where 

the  report  is  sent  back,  the  referee  should  confine  himself  to 
the  act  or  acts  mentioned  in  the  order  which  refers  back 
the  report.  But  if  the  report  is  sent  back  for  revision  and 
correction,  and  he  goes  beyond  correcting  the  errors  com- 
plained of,  and  reopens  the  case  as  to  other  items,  he  is  bound 
to  hear  any  additional  testimony  which  is  offered  which  per- 
tains to  such  items. ^^*  Where  the  report  is  referred  back  to 
have  the  referee  incorporate  in  his  report  aU  the  facts  found 
by  him,  he  is  not  authorized  to  make  entirely  new  findings. "^^ 

Amended  report.     It   seems   that  the   report   may  be 

amended,  pursuant  to  an  order  of  court,  under  circumstances 
which  might  have  vitiated  the  original  report.  Thus,  aji 
amended  report  made  while  the  referee  is  in  a  foreign  country 
is  not  invalid  because  made  outside  the  jurisdiction."^^  So  a 
new  trial  is  not  necessary  where  the  referee,  after  report,  has 
been  required  to  amend  it,  but  dies  before  so  doing.*^^ 

628  Maicas  v.  Leony,  113  N.  Y.  619. 

629  Mundorff  v.  Mundorff,  1  Hun,  41,  3  T.  &  C.  171. 

630  Goulard  v.  Castillon,  12  Barb.  126. 

i     631  Shea  V.  Cornish,  29  Abb.  N.  C.  289,  22  N.  Y.  Supp.  168. 

632  Cooley  V.  Decker,  47  How.  Pr.  188. 

633  Juliand  v.  Grant,  34  How.  Pr.  132. 
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§  1906.    Entry  of  judgment. 

The  power  of  the  clerk  to  enter  judgment  on  the  report  de- 
pends on  the  nature  of  the  reference. 
Where  reference  is  to  determine  all  the  issues.     The 

Code  provides  that  where  the  whole  issue  is  an  issue  of  fact 
the  report  stands  as  a  decision  of  the  court,  and,  except  where 
it  is  otherwise  expressly  prescribed  by  law,  judgment  may  be 
issued  thereon  by  the  clerk  as  directed  therein,  on  filing  the 
report. ^^*  This  does  not  apply,  however,  to  matrimonial  ac- 
tions.^^°  The  report  of  a  referee  appointed  to  hear  and  de- 
termine the  issue  has  the  same  force  and  effect  in  all  respects 
as  the  decision  of  the  justice  of  the  court  after  a  trial  at  spe- 
cial term.^^*^  It  will  be  noticed  that  this  provision  applies  only 
where  the  reference  is  to  hear  and  determine  all  the  issues. 
The  judgment  must  be  entered  in  precise  accordance  with  the 
directions  in  the  report.  The  duties  of  the  clerk  are  simply 
clerical,  and  he  is  only  to  determine  whether  the  judgment 
proposed  is  in  the  exact  language  of  the  judgment  directed 
to  be  entered  by  the  report  or  decision.  If  it  is  not,  he  can- 
not determine  whether  or  not  it  is  substantially  the  same.^^^ 
The  settled  practice  is  to  enter  such  a  judgment  with  the  same 
caption  and  conclusion  as  if  directed  in  open  court,  and  the 
date  of  the  caption  is  usually  that  of  the  entry,  even  though 
the  entry  be  made  in  vacation.®^*  But  while  the  court,  in  such 
a  case,  cannot  direct  a  different  judgment  from  that  which  the 
referee  has  directed,  it  may  put  an  informal  report  into  the 
form  of  a  judgment  either  by  framing  the  judgment  or  refer- 
ring it  to  a  referee  to  report  a  proper  form  of  judgment.^^" 
The  mere  signing,  without  filing  or  delivery,  of  the  report,  to 
one  of  the  parties,  does  not  constitute  a  "rendering"  of  such 
report  as  to  authorize  entry  of  final  judgment  against  a  party 

634  Code  Civ.  Proc.  §  1228 ;  Ward  v.  Kilpatrick,  1  Month.  Law  Bui.  31. 

635  Code  Civ.  Proc.  §  1229. 

636  Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577. 

637  Maicas  v.  Leony,  22  Abb.  N.  C.  1,  50  Hun,  178,  19  State  Rep.  705, 
2  N.  Y.  Supp.  831. 

638,  639  Note  in  22  Abb.  N.  C.  8. 
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who  dies  after  the  signing  of  the  report  but  before  it  is  filed 
or  delivered."*" 

Where  part  of  the  issues  are  referred.    Where  there 

are  several  issues  and  the  issue  last  tried  is  tried  before  a  ref- 
eree, his  report  must  award  the  proper  judgment  on  the  whole 
issue  unless  otherwise  prescribed  in  the  order  of  reference;"*^ 
and  it  would  seem  that  judgment  may  be  entered  by  the  clerk. 
The  same  rule  applies  where  the  reference  is  to  report  on  one 
or  more  specific  questions  of  fact,  arising  on  the  issue,  where 
the  other  issues  have  been  tried."*^  If  the  reference  be  of  but 
one  or  more  of  the  issues  of  fact,  leaving  others  still  undeter- 
mined, the  notice  served  with  the  copy  of  the  report  should  be 
that  the  party  will  bring  the  cause  to  trial  and  move  on  the  is- 
sues so  found  and  other  issues  to  be  determined  by  the  court 
for  judgment."*^ 

, Where  reference  is  interlocutory.     If  the  reference  is 

an  interlocutory  one,  and  not  embraced  in  the  preceding  sec- 
tion, judgment  cannot  be  entered  on  the  report  by  the  clerk 
except  where  the  order  of  reference  so  provides.""  The  re- 
port of  the  referee,  to  whom  is  referred  disputed  questions  of 
fact  arising  on  a  motion,  is  iu  no  wise  binding  on  the  court,  who 
can  accept  or  reject  the  conclusions  of  the  referee  as  the  court 
may  see  fit ;"''  though  the  opinion  is  entitled  to  respectful  con- 
sideration."^  A  reference  ordered  to  examine  and  report  the 
facts  with  the  opinion  of  the  referee  thereon  is  simply  to  sup- 
ply the  court  with  information."*^  And  a  reference  though  in 
form  to  hear  and  determine  but  in  fact  one  to  take  evidence 
and  report  to  the  court  does  not  render  the  report  conclusive 
on  the  eourt.''*^  The  report  of  a  referee  on  a  reference  to  take 
proof  of  facts  constituting  alleged  contempt  is  not  conclusive, 

040  Clark  V.  Pemberton,  64  App.  Div.  416,  72  N.  Y.  Supp.  232. 

641  Code  Civ.  Proc.  §  1221,  subd.  3. 

642  Code  Civ.  Proc.  §  1226. 

643  1  Van  Sant.  Eq.  Pr.  499. 

644  Code  Civ.  Proc.  §§  1230,  1231.     See  note  in  22  Abb.  N.  C.  8. 

645  Marshall  v.  Meecb.  51  N.  Y.  140. 

040  Woodford  v.  Rasbach,  6  Civ.  Proc.  R.  (Browne)  315. 
;■    047  Muhlenbrinck  v.  Pooler,  40  Hun,  526. 

043  Dean  v.  Driggs,  82  Hun,  561,  64  State  Rep.  183,  31  N.  Y.  Supp.  548. 
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and  on  its  coming  in  affidavits  used  upon  the  motion  on  which 
the  reference  was  ordered  may  be  considered  in  passing  on 
it."» 

§  1907.    Review  on  appeal  aad  subsequent  procedure. 

The  report  'of  a  referee,  like  the  verdict  of  a  jury,  must  be 
deemed  conclusive  as  to  disputed  questions  of  fact,  even 
though  the  appellate  court  might  arrive  at  a  different  conclu- 
sion from  the  evidence,  if  there  is  some  evidence  to  support 
the  finding.^^"  The  court  on  appeal  will  infer  the  existence 
of  facts  to  sustain  the  judgment  though  not  found  in  the  re- 
port, where  the  evidence  would  have  warranted  the  finding  of 
it."^^  But  a  report  will  be  set  aside  where  many  of  the  ma- 
terial facts  found  are  contrary  to  the  evidence.®^^  It  would, 
seem  that  where  it  is  sought  to  review,  on  appeal,  rulings  made 
on  a  hearing  as  to  the  admission  or  rejection  of  evidence,  or 
as  to  whether  the  evidence  sustains  the  findings  of  facts,  a 
motion  for  a  new  trial  on  a  ease  and  exceptions  must  be  made 
in  the  first  instance  at  the  special  term.^^^  But  one  who  has 
unsuccessfully  opposed  the  confirmation  of  the  report  of  a 
referee  may  appeal  from  the  judgment  entered  thereon,  al- 
though he  has  not  first  moved  to  have  the  report  set  aside  and 
for  a  new  trial.*"  If  the  referee  makes  a  general  and  a  spe- 
cial report,  the  general  report  may  be  disregarded  on  appeal 
as  superfluous.*" 

After  reversal  on  appeal  and  the  sending  the  case  back  to 
the  referee  for  a  determination,  the  referee  may  properly  allow 

649  Fenlon  v.  Dempsey,  21  Abb.  N.  C.  291. 

6B0  Scattergood  v.  Wood,  14  Hun,  269;  Howell  v.  Biddlecom,  62  Barb. 
131;  Robinson  v.  Hopkins,  3  State  Rep.  267;  Eaton  v.  Benton,  2  Hill, 
576;  Davis  v.  Allen,  3  N.  Y.  (3  Comst.)  168;  Vansteenburgh  v.  Hoff- 
man, 15  Barb.  28. 

esi  DeWitt  v.  Montjo,  46  App.  Div.  533,  61  N.  'Y.  Supp.  1046. 

652Sackett  v.  New  York  &  N.  H.  R.  Co.,  21  Super.  Ct.  (8  Bosw.)  228. 

6B3Baumann  v.  Moseley,  63  Hun,  492,  45  State  Rep.  344,  18  N.  Y. 
Supp.  563. 

664  Kellogg  V.  Clark,  23  Hun,  393. 

665  Niles  V.  Battershall,  18  Abb.  Pr.  161,  27  How.  Pr.  381,  25  Super, 
Ct.  (2  Rob.)  146. 
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plaintiff  to  amend  his  complaint  so  as  to  base  his  action  on 
mistake  instead  of  fraud.''^'*  But  where  it  is  provided  that 
testimony  taken  before  a  former  referee  shall  be  used,  it  is  in 
the  discretion  of  the  new  referee  whether  the  same  witnesses 
shall  be  permitted  to  testify  before  him.°"  A  referee  stands 
in  the  place  of  a  jury  in  that  if  the  judgment  is  reversed  on  a 
question  of  law  the  referee  must  conform  to  the  law  of  the 
case  as  declared  by  the  appellate  court,  but  where  a  decision 
is  reversed  on  the  facts,  he  stands  in  the  same  situation  as  a 
juryman  and  must  find  the  facts  solely  on  the  evidence  pre- 
sented.^^^  "Where  the  report  of  a  referee,  appointed  to  hear 
and  determine  all  the  issues,  fails  to  dispose  of  a  counterclaim^ 
the  report  should  be  set  aside,  but  where  there  is  no  sugges- 
tion of  misconduct  on  the  part  of  the  referee,  the  case  should 
be  submitted  to  the  same  referee  to  hear  and  determine. °''' 

666  Knapp  V.  Fowler,  30  Hun,  512. 

65T  Griffin  v.  Miner,  54  Super.  Ct.  (22  J.  &  S.)  46,  3  State  Rep.  521. 

668  Adams  v.  Olin,  64  Hun,  268,  18  N.  Y.  Supp.  899. 

«6»  Pinsker  v.  Pinsker,  44  App.  Div.  501,  60  N.  Y.  Supp.  902. 
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Nature  and  purpose,  §  1908. 
Necessity,  §  1909. 

On  moving  for  new  trial. 

Time  for  making  and  service,  §  1910. 

Extension  of  time  to  serve  case. 

Relief  from  default. 

Effect  of  failure  to  serve  case. 

Amendments,  §  1911. 
Contents,  §  1912. 

Evidence. 

Exceptions. 

Judge's  charge. 

Remarks  of  counsel. 

Affidavits. 

Copy  of  account. 

Settlement,  §  1913. 

Who  may  settle. 

Powers  and  duties  of  judge  or  referee. 

Effect  of  failure  to  notice  case  for  settlement  after  service  of 

amendments. 
Signature  and  filing,  §  1914. 
Certification,  §  1915. 

Certificate  that  case  contains  all  the  evidence. 

Conclusiveness  of  certificate. 

Resettlement,  §  1916. 
Effect,  §  1917. 

§  1908.    Nature  and  purpose. 

Both  the  Code  and  the  General  Eules  of  Practice  refer  to  a 
case,  exceptions,  and  a  case  containing  exceptions,  as  though 
there  was  a  practical  difference  between  them;  but,  in  gen- 
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eral,  it  matters  not,  in  so  far  as  the  practice  is  concerned, 
whether  the  one  term  is  used  or  the  other.^  Thus  it  has  been 
held  that  the  proposed  "ease"  on  appeal  provided  for  by  the 
Code  embraces  what  was  formerly  known  and  is  still  described 
in  the  General  Rules  of  Practice  as  a  "bill  of  exceptions."^ 
Strictly  speaking,  the  difference  between  a  case,  a  bill  of  ex- 
ceptions, and  a  case  containing  exceptions,  is  that  in  the  first 
there  is  contained  all  the  evidence  so  as  to  bring  up  for  re- 
view merely  the  question  as  to  the  sufficiency  of  the  evidence, 
while  in  a  bill  of  exceptions,  only  exceptions  taken  at  the 
trial  are  embodied  with  so  much  of  the  evidence  as  is  neces- 
sary to  explain  them,  and  a  case  containing  exceptions  would 
seem  to  be  a  combination  of  a  case  and  a  bill  of  exceptions.^ 
Under  the  practice  prior  to  the  Code,  a  "case"  was  used 
only  on  a  motion  for  a  new  trial,  while  a  "bill  of  exceptions" 
attached  to  or  incorporated  into  the  record  was  used  on  a 
writ  of  error.  The  practice  prevailed  of  using  the  bill  of 
exceptions  "as  a  case"  for  the  purpose  of  moving  in  the 
lower  court  for  a  new  trial  and  also  of  making  a  case  in  the 
first  instance  containing  a  stipulation  giving  a  party  leave 
to  turn  the  ease  into  a  bill  of  exceptions  or  special  verdict  if 
a  new  trial  should  be  denied.* 

The  preliminary  matter  immediately  following  the  title  of 
the  action,  where  simply  a  statement  in  full  of  matters  re- 
quired by  rule  41  of  the  General  Eules  of  Practice,  does  not 
constitute  a  case  and  exceptions.' 

The  office  of  a  ease  is  simply  to  present  the  questions  which 
are  to  be  examined  with  legal  and  ordinary  precision  and  in 
a  condensed  form.° 

1  See  Smith  v.  Grant,  15  N.  Y.  590. 

2  Stiasny  v.  Metropolitan  St.  R.  Co.,  65  App.  Div.  268,  72  N.  Y.  Supp. 
747;  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207;  Winter 
V.  Crosstown  St.  R.  Co.,  8  Misc.  362,  28  N.  Y.  Supp.  695. 

8,  i  Hastings  v.  McKinley,  3  Code  R.  10. 

6  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y.  Supp.  571. 

e  Bissel  v.  Hamlin,  20  N.  Y.  519. 
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The  use  of  a  case  on  a  motion  for  a  new  trial  does  not 
preclude  a  new  and  different  case  on  appeal  from  a  judgment 
entered  after  a  denial  of  the  motion/  but  the  case  in  the 
court  of  appeals  must  be  the  one  originally  prepared  and  set- 
tled for  use  in  the  appellate  division.' 

Two  independent  cases  should  not  be  incorporated  in  one 
appeal  book,  but  the  record  on  each  appeal  should  be  printed 
by  itself  so  that  independent  judgment  rolls  may  be  made 
up  embracing  only  the  papers  applicable  to  each  case.^ 

§  1909.    Necessity. 

The  Code  provides  that  when  a  party  intends  to  appeal 
from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact 
or  to  move  for  a  new  trial  of  such  an  issue,  he  must  make 
a  case  "except  where  otherwise  prescribed  by  law."^"  So  if 
an  appeal  is  taken  from  the  order  made  on  a  motion  for  a 
new  trial  on  the  judge's  minutes,  a  ease  must  be  prepared 
and  settled  in  the  usual  manner.^^  A  case  must  also  be  made 
before  the  hearing  where  a  verdict  has  been  ordered  subject 
to  the  opinion  of  the  court.^^  And  there  is  no  Code  provision 
dispensing  with  a  case  when  the  appellant  intends  to  review 
a  final  judgment  entered  pursuant  to   a   directed  verdict.^' 

It  has  been  said  that  no  question,  either  of  fact  or  law, 
"arising  on  the  trial,"  can  be  reviewed  except  on  a  case 
made   and  settled   according  to   established  practice.^*     The 

7  Leavy  v.  Roberts,  8  Abb.  Pr.  310. 

8  Johnson  v.  WUtlock,  13  N.  Y.  344.  But  see  Code  Civ.  Proc.  § 
1339. 

9  Geneva  &  W.  R.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  24  App.  Div. 
335,  343,  48  N.  Y.  Supp.  842. 

10  Code  Civ.  Proc.  §  997. 

11  Code  Civ.  Proc.  §  999;  Kenney  v.  Sumner,  12  Misc.  86,  33  N.  Y.  Supp. 
95. 

12  Code  Civ.  Proc.  §  1185. 

IS  Delano  v.  Harp,  37  Hun,  275;  Douglass  Co.  v.  Moler,  3  Misc.  373, 
22  N.  Y.  Supp.  1045. 
14  McLean  v.  Cole,  13  Hun,  300. 
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Code  expressly  provides,  however,  that  it  is  not  necessary  to 
make  a  case  where  a  party  intends  to  appeal  from  a  judg- 
ment entered  on  a  referee's  report,  or  a  decision  of  the  court 
on  a  trial  without  a  jury,  and  to  rely  only  on  exceptions  taken 
"after  the  close  of  the  trial. "^^  Such  exceptions  can  only 
be  taken  to  rulings  on  questions  of  law ;  but  inasmuch  as  the 
question  whether  there  is  any  evidence  to  sustain  a  finding 
of  fact  by  th'fe  judge  or  a  referee  is  expressly  made  a  ques- 
tion of  law  to  which  an  exception  may  be  taken,  it  follows 
that  if  a  review  of  such  a  question  is  desired  it  is  not  neces- 
sary for  the  appellant  to. make  a  case  and  include  the  evi- 
dence therein,  but  such  duty  devolves  on  the  respondent.^' 
And  the  preparation  of  a  case  is  not  necessary  to  perfect  and 
prosecute  an  appeal  since  a  party  may  argue  his  appeal  on 
the  judgment  roll  alone  where  he  does  not  desire  to  present 
other  questions  than  such  as  arise  on  the  judgment  roll.^^ 
Failure  to  prepare  and  serve  a  ease  merely  deprives  the  ap- 
pellant of  using  anything  on  the  appeal  outside  the  record.^' 
But  the  rule  where,  on  appeal,  a  case  has  been  made  contain- 
ing the  evidence,  that  if  the  findings  of  facts  contained  in 
the  record  are  insufficient  to  uphold  the  judgment,  then  the 
appellate  court  may  assume  that  there  was  evidence  on  the 
trial  sufficient  to  justify  other  findings  of  fact, which  would 

15  Code  Civ.  Proc.  §  998;  Douglas  v.  Douglas,  11  Hun,  406;  Schwarz 
V.  Weber,  103  N.  Y.  658;  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y. 
Supp.  571. 

IS  See  post,  §  1912.  And  see  vol.  2,  p.  2386.  In  1904,  section  1023  of 
the  Code  was  enacted  so  as  to  provide  for  the  submission  to  the  judge 
or  referee,  vsrhere  the  trial  is  without  a  jury,  of  requests  to  find  not 
only  on  questions  of  law  but  also  on  questions  of  fact.  It  also  provides 
that  "an  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to  . 
find  any  request  thus  submitted."  It  would  seem  that  where  findings 
of  fact  are  refused,  the  appellant  must  make  a  case  and  include  the  evi- 
dence therein,  in  order  to  warrant  a  review. 

I'McIlvaine  v.  Steinson,  85  App.  Div.  562,  83  N.  Y.  Supp.  285;  Odell 
V.  McGrath,  16  App.  Div.  103,  45  N.  Y.  Supp.  119. 

18  Brown  v.  Hardie,  28  Super.  Ct.  (5  Rob.)  678;  Berger  v.  Dubernet, 
30  Super.  Ct.  (7  Rob.)  1;  Smith  v.  Ingham  University,  76  Hun,  605,  23 
Civ.  Proc.  R.  (Browne)  393,  59  State  Rep.  437,  28  N.  Y.  Supp.  220. 
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support  the  conclusions  of  law,  does  not  apply  when  the 
appeal  is  on  the  judgment  roll  alone  and  the  evidence  is  not 
before  the  court  ;^®  and  in  such  case  the  prevailing  party 
should  see  to  it  that  he  has  findings  of  fact  sufficient  to  uphold 
his  judgment,  and  if  he  does  not  he  is  exposed  to  the  perils 
of  a  reversal  by  an  appeal  based  solely  on  exceptions  to  legal 
conclusions.^"  Where  a  party  has  elected  to  appeal  simply 
on  the  exceptions  to  the  findings  of  the  trial  court  on  questions 
of  law,  he  cannot  be  deprived  of  that  right  by  the  opposing 
party  attempting  to  turn  the  appeal  into  one  to  be  heard  on  a 
case  and  exceptions.^^ 

In  order  to  enable  a  party  to  review,  in  the  court  of  appeals, 
a  judgment  on  a  verdict  directed  by  the  court  subject  to  the 
opinion  of  the  appellate  division,  a  special  case  for  the  court 
of  appeals  must  be  made  and  settled  under  the  direction  of 
the  appellate  division,  which  must  contain  a  concise  state- 
ment of  the  facts  and  questions  of  law  arising  thereon." 

A  case  need  not  be  made  on  an  appeal  from  an  award  made 
by  arbitrators.^' 

The  death  of  the  stenographer  before  he  has  copied  his 
notes,  together  with  counsel's  want  of  recollection  as  to  the 
details  of  the  testimony,  is  not  ground  for  granting  a  new 
trial  because  of  inability  to  make  up  the  case  on  appeal.^* 

On  moving  for  new  trial.    It  is  not  necessary  to  make 

a  case  for  the  purpose  of  moving  for  a  new  trial  (1)  where 
the  motion  is  made  on  the  minutes  of  the  judge  who  pre- 
sided at  a  trial  by  a  jury,  or  (2)  where  the  motion  for  a  new 
trial  is  based  on  an  allegation  of  irregularity  or  surprise.^' 
So  a  motion  at  special  term  for  a  new  hearing  where  a  refer- 
ence has  been  ordered  to  report  on  one  or  more  specific  ques- 

19,  20  Rochester  Lantern  Co.  v.  Stiles  &  P.  Press  Co.,  135  N.  Y.  209. 

21  Delaney  v.  Valentine,  11  App.  Div.  316,  42  N.  Y.  Supp.  571. 

22  Code  Civ.  Proc.  §  1339;  People  v.  Peatherly,  131  N.  Y.  597. 

23  In  re  Poole,  5  Civ.  Proc.  R.   (Browne)   279,  32  Hun,  215. 
24Lidgerwood  Mfg.  Co.  v.  Rogers,  56  Super.  Ct.  (24  J.  &  S.)  350,  4  N. 

Y.   Supp.  716. 
26  Code  Civ.  Proc.  §  998. 
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tions  of  fact,  made  before  the  hearing  of  a  motion  for  final 
judgment,  need  not  be  based  on  a  case  unless  the  court,  or 
a  judge  thereof,  so  directs.^"  But  a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  must  be  made  on 
a  case  and  exceptions."  And  where  an  action  has  been 
tried  before  the  court  without  a  jury,  a  motion  for  a  new 
trial  made  merely  on  exceptions  will  be  refused.^^  It  should 
be  noticed,  however,  that  the  objection  to  the  want  of  a  case 
may  be  waived  by  failure  to  urge  it  in  the  lower  court.^° 

When  any  specific  question  of  fact  involved  in  an  action, 
or  any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried 
by  a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been 
tried,  or  a  reference  other  than  of  the  whole  issue  has  been 
ordered  under  the  Code  and  a  trial  had,  if  either  party  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
is  against  evidence  (except  when  the  judge  directs  such  mo- 
tion to  be  made  on  his  minutes  at  the  same  term  of  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  the  case  may  require, 
which  case  or  exceptions  shall  be  served  and  settled  in  the 
manner  prescribed  by  the  rules  of  court  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motions  shall  be 
made,  in  the  first  instance,  at  special  term.^° 

§  1910.     Time  for  making  and  service. 

Rule  32  of  the  General  Rules  of  Practice  provides  that 
when  it  shall  be  necessary  to  make  a  case,  or  a  case  and  ex- 
ceptions,- or  a  case  containing  exceptions,  the  same  shall  be 

26  Code  Civ.  Proc.  §  1004. 

27  Harris  v.  Gregg,  4  App.  Div.  615,  38  N.  Y.  Supp.  844;  Bantleon  v. 
Meier,  81  Hun,  162,  30  N.  Y.  Supp.  706;  Davis  v.  Grand  Rapids  F.  Ins. 
Co.,  5  App.  Div.  36,  39  N.  Y.  Supp.  71;  Michel  t.  Colegrove,  22  Civ.  Proc. 
R.  (Browne)  297,  304,  19  N.  Y.  Supp.  716. 

28  City  Trust,  Safe  Deposit  &  Surety  Co.  v.  Wilson  Mfg.  Co.,  58  App. 
Div.  271,  68  N.  Y.  Supp.  1004. 

20  Mclver  v.  Hallen,  50  App.  Div.  441,  64  N.  Y.  Supp.  26,  which  fol- 
lowed Russell  V.  Randall,  123  N.  Y.  436. 
so  Rule  31  of  General  Rules  of  Practice. 
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made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

1.  If  the  trial  was  before  the  court  or  a  referee,  including 
trials  by  a  jury  of  one  or  more  specific  questions  of  fact  in 
an  action  triable  by  the  court,  within  thirty  days  after  serv- 
ice of  a  copy  of  the  decision  or  report  and  of  written  notice  of 
the  entry  of  the  judgment  thereon.  It  will  be  observed  that 
the  mere  service  of  a  copy  of  the  judgment  with  notice  of  its 
entry  does  not  limit  the  time  to  make  a  case,  but  a  copy  of  the 
decision  or  report  must  be  served^^  together  with  written  notice 
of  the  entry  of  judgment  thereon.  It  is  not  necessary  to 
serve  a  copy  of  the  judgment.  The  decision  served  must  be 
one  signed  by  the  judge  and  not  a  proposed  decision.^^  Of 
course,  a  party  cannot  be  put  in  default  for  not  serving  a 
case  containing  exceptions  before  the  expiration  of  the  time 
for  framing  exceptions,  i.  e.,  ten  days  after  written  notice  of 
entry  of  judgment.^' 

2.  In  the  surrogate's  court,  within  thirty  days  after  service 
of  a  copy  of  the  decree  or  order  and  notice  of  the  entry  there- 
of. 

3.  If  the  trial  was  before  a  jury,  within  thirty  days  after 
notice  of  the  decision  of  a  motion  for  a  new  trial,  if  such 
motion  be  made  and  not  decided  at  the  time  of  the  trial,  or 
within  thirty  days  after  service  of  a  copy  of  the  judgment 
and  notice  of  its  entry.  In  other  words,  if  the  case  is  to  be 
used  on  an  appeal  from  an  order  granting  or  refusing  a  new 
trial,  it  may  be  served  at  any  time  within  thirty  days  after 
the  decision  of  a  motion  for  a  new  trial,  provided  the  motion 
is  made  and  not  decided  at  the  time  of  the  trial ;"  but  in  other 
cases,  where  no  motion  for  a  new  trial  made  at  the  time  of 
the  trial  remains  undecided,  the  proposed  case  must  be  served 
within  thirty  days  after  the  service  of  a  copy  of  the  judgment 
and  notice  of  its  entry.  A  written  notice  that  "the  foregoing 
is  a  copy  of  the  judgment  duly  entered,"  etc.,  where  such 

SI  Sch-warz  v,  Weber,  103  N.  Y.  658. 

82  Kohn  T.  Mannattan  R.  Co.,  8  Misc.  415,  28  N.  Y.  Supp.  665. 

S3  French  v.  Powers,  80  N.  Y.  146. 

84  See  Martin  v.  Piatt,  53  Hun,  42,  5  N.  Y.  Supp.  862. 

N.  Y.  Pi-ac— 167. 
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copy  is  neither  signed  by  the  clerk  nor  has  inserted  therein 
any  amount  of  costs,  is  not  sufficient  notice  of  entry  of  judg- 
ment to  start  running  the  time  within  which  a  case  and  excep- 
tions must  be  filed.'^ 

The  party  making  the  ease  is  not  entitled  as  a  matter  of 
right  to  the  use  of  the  stenographer's  minutes,^*  but  the  at- 
torney of  the  adverse  party  may  be  ordered  to  furnish  papers 
necessary  to  make  wp  the  case.''' 

Eepeatedly  obtaining  extensions  on  the  ground  that  the 
time  is  about  to  expire  estops  the  party  from  claiming  that 
by  reason  of  an  irregularity  in  the  notice  of  decision  and 
judgment  the  time  had  never  begun  to  run.'* 

An  attorney  will  not  be  compelled  to  accept  service  of  a 
case  where  he  has  never  refused  to  receive  it,  and  has  merely 
neglected  to  reply  to  a  letter  asking  him  to  accept  service.'' 

Form  of  notice  to  be  indorsed  on  case. 

[Title  of  action.1 

Sir — Take  notice  that  the  within  is  a  copy  of  the  case  [or  "case  con- 
taining exceptloil^"  or  "exceptions"]  proposed  on  behalf  of  the  

herein. 


[Date.]  [Signature  and  office  address  of  attorney.] 

[Address  to  opposing  attorney.] 

Form  of  admission  of  service  of  case. 

Due  and  personal  service  of  the  within  proposed  case  Is  hereby  ad- 
mitted at  ,  this  day  of .,  190 — . 

[Signature  of  attorney.]: 

Extension  of  time  to  serve  ease.     The  time  for  serving 

a  case  may  be  extended,*"  but  not  where  the  right  to  serve  a 
notice  of  appeal  has  expired  by  limitation,  and  the  ease  is  to 

35  Mason  v.  Corbin,.  29  App.  Div.  602,  51  N.  Y.  Supp.  178. 

3s  Bohnet  V.  Lithauer,  7  Hun,  238. 

37  Jackson  v.  Piatt,  2  Johns.  Cas.  71. 

s»Locliwood  V.  Fox,  3  Month.  Law  Bui.  8. 

39  Farley  v.  Stowell,  57  App.  Div.  218,  68  N.  T.  Supp.  119. 

*o  Odell  V.  McGfath,  16  App.  Div.  103,  45  N.  Y.  gupp.  119;  Strong  v. 
Hardenburgh,  25  Haw.  Pr.  438.  Motion  shouM  not  be  made  in- appel- 
late division.    Matter  of  Stafford,  21  App.  Div.  476,  47  N.  Y.  Supp.  688. 
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be  used  on  appeal."  But  no  order  extending  the  time  to  serve 
a  case,  or  a  case  containing  exceptions,  shall  be  made  unless 
the  party  applying  for  such  order  serve  a  notice  of  two  days 
upon  the  adverse  parties  of  his  intention  to  apply  therefor, 
stating  the  time  and  place  for  making  such  application.*^ 

Relief  from  default.     There  is  no  express  provision  in 

the  rules  as  to  -where  applications  to  relieve  from  a  default  in 
serving  a  ease  should  be  made,  but  it  has  been  held  that  the 
proper  practice  is  to  apply  to  the  court  from  whose  judgment 
the  appeal  is  taken.*^ 

Effect  of  failure  to  serve  case.     Failure  to  serve  a  case 

within  the  time  prescribed  by  the  rules  is  a  waiver  of  the 
right  of  the  party  so  to-  do  ;**  and  such  failure  authorizes  the 
party  not  served  to  apply  at  the  special  term  for  an  order 
declaring-  that  the  opposing  party  must  be  deemed  to  have 
waived  his' right  thereto,  and  a  motion  for  such  an  order  should 
be  granted,  unless  the  court  sees  fit  to  relieve  the  party  from 
his  default  and  permit  him  to  serve  a  ease.*^ 

§  1911.    Amendments. 

The  paa-ty  served  with  a  case  may,  within  ten  days  there- 
after, propose  amendments  thereto,  and  serve  a  copy  on  the 
party  proposing  the  case."  No  order  extending  the  time 
within  which  amendments  to  the  ease  may  be  served  shall  be 
made  unless  the  party  applying  for  such  order  serve  a  notice 
of  two  days  upon  the  adverse  parties,  of  his  intention  to  apply 
therefor,  stating  the  time  and  place  for  making  such  applica- 
tion.*' If  he  does  not  propose  amendments  within  said  ten 
days,  or  obtain  an-  extension  of  time,  he  is  deemed  to  have 
agreed  to-  the  case  as  proposed.*' 

41  In  re  ClufE's  Estate,  11  Civ.  Proc,  R.  (Browne)  3S8. 

42  Rule  32  of  General  Ruies  of  Practice. 

«  strong  V.  Hardenburgh,  25  How.  Fr.  438;  0(i«ll  v.  McGrath,  16 
App.  Div.  103,  45  N.  Y.  Supp.  119;  See,  a.lao,.  Mcllvaine  v.  Steiason,,  85 
App.  Div.  562,  83  N.  Y.  Supp.  285. 

*i  Rule  32  of  General  Rules  of  Practice. 

45  Mcllvaine  v.  Steinson;  85;  App.  Div.  562,  83  N.  Y.  Sup,p.-  2S5;  Smith 
v.  Ingham- Univ&rslty,,  78  Hun,,  605,  28  N.  Y.  Supp.  220. 

46-48  Rule  32  of  General  Rules  of  Practice. 
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The  adverse  party  should  not  serve  an  entirely  new  case  as 
an  amendment/"  except  where  the  proposed  case  requires^ 
in  substance,  an  entire  change.'" 

The  amendments  proposed  should  either  be  wi'itten  on  the 
case  served  or  on  a  separate  page  with  a  reference  to  the  line 
and  page  of  the  original.  And  it  is  usual  to  require,  where 
the  amendments  are  on  a  separate  paper,  that  each  place 
where  the  amendments  are  proposed  to  be  made  or  inserted 
shall  be  distinctly  marked  on  the  case  submitted.'^  The  party 
proposing  the  case  or  exceptions  shall,  before  submitting  the 
amendments  to  the  judge  or  referee  for  settlement,  mark  upon 
the  several  amendments  his  allowance  or  disallowance  thereof, 
and  shall  also  plainly  mark  thereon  and  upon  the  stenograph- 
er's  minutes  the  parts  to  which  the  proposed  amendments  are 
applicable,  together  with  the  number  of  the  amendment.  If  the 
party  proposing  the  amendments  claims  that  the  case  should 
be  made  to  conform  to  the  minutes  of  the  stenographer  he 
must  refer  at  the  end  of  each  amendment  to  the  proper  page 
of  such  minutes.'^  A  party  desiring  to  insert  a  considerable 
portion  of  the  stenographer's  notes  may  properly  indicate 
the  proposed  amendment  by  reference  to  the  folios  and  pages 
instead  of  by  transcribing  the  extended  passage. '^ 

It  is  the  duty  of  the  respondent  to  see  that  sufficient  evi- 
dence is  inserted  in  the  ease  to  show  that  the  findings  of  fact 
in  a  decision  by  the  trial  judge  or  the  report  of  a  referee  are 
not  entirely  without  evidence  to  support  them."  So  if  ex- 
ceptions have  been  taken  to  rulings  and  appellant  fails  to 
include  evidence  which  supports  the  ruling,  the  respondent 
should  bring  it  into  the  case  by  amendment.'"  Thus,  if  testi- 
mony objectionable  in  itself  is  admitted  on  behalf  of  respond- 

49  Eagle  V.  Ainer,  1  Johns.  Cas.  332;   Stuart  v.  Dinsse,  16  Super.  Ct. 
(3  Bosw.)   657. 
60  Tyng  V.  Marsh,  51  How.  Pr.  465. 
"Stuart  V.  Binsse,  17  Super.  Ct.  (4  Bosw.)  616. 

62  Rule  32  of  General  Rules  of  Practice. 

63  Tyng  V.  Marsh,  51  How.  Pr.  465. 

64  Nelman  v.  Butler,  46  State  Rep.  928,  19  N.  Y.  Supp.  403. 

65  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207. 
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ent  because  of  evidence  introduced  by  appellant,  it  rests  on 
respondent  to  see  that  such  other  testimony  is  brought  into 
the  case  by  amendment. °°  An  exception  appearing  in  the  pro- 
posed case  serves  as  a  notice  to  the  respondent  of  an  intention 
to  raise  the  question  of  error  in  the  ruling  excepted  to  and 
puts  on  him  the  responsibility  of  adding  by  amendment  any 
needed  proof." 

§  1912.     Contents. 

The  case  must  contain  not  only  the  exceptions  taken  by  the 
losing  party  but  also  so  much  of  the  evidence,  and  other  pro- 
ceedings on  the  trial,  as  is  material  to  the  questions  to  be 
raised.'^  To  review  a  ruling  on  a  motion,  on  appeal  from  the 
judgment,  the  case  must  not  only  show  the  motion  but  also  a 
ruling  thereon  and  an  exception  to  the  ruling.^^  And  where 
the  discretion  of  the  trial  judge  in  striking  matter  out  of  the 
case  on  appeal  is  claimed  to  have  been  abused,  it  is  necessary 
that  the  papers  on  which  the  motion  was  heard  be  included  in 
the  case.*"  If  a  party  desires  to  raise  a  question  on  appeal 
as  to  the  occurrences  at  the  time  the  jury  are  polled,  the  proper 
practice  is  to  have  a  statement  of  the  facts  settled  and  in- 
serted in  his  case  on  appeal  from  an  order  denying  his  motion 
for  a  new  trial."  If  the  complaint  is  dismissed  on  the  merits 
aiter  a  verdict,  pursuant  to  a  motion  made  at  the  close  of  the 
evidence,  but  the  case  does  not  show  what  answer  was  given 
to  the  several  questions  because  the  form  of  the  verdict  is 
not  included,  the  review  will  be  as  if  no  verdict  had  been 
rendered.'" 

06  Davey  v.  Lohrmann,  1  Misc.  317,  20  N.  Y.  Supp.  675. 
67  Porter  V.  Smith,  107  N.  Y.  533. 

55  Code  Civ.  Proc.  §  997. 

56  Pritchard  v.  Hirt,  39  Hun,  378;  Goldenson  v.  Lawrence,  6  Misc.  227, 
26  N.  y.  Supp.  541. 

so  Niles  V.  New  York  Cent.  &  H.  R.  R.  Co.,  13  App.  Div.  549,  43  N.  Y. 

Supp.  734. 

31  Lord  V.  Van  Gelder,  16  Misc.   24,   37  N.  Y.  Supp.  693;   V/ceks  v. 

Hart,  24  Hun,  181. 

62  O'Sullivan  v.  Knox,  81  App.  Div.  438,  80  N.  Y.  Supp.  848. 
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If  a  motion  for  a  new  trial  is  xaade  before,  the  entry  of 
judgment,  the  case  prepared  for  such  motion  should  be  pre- 
ceded by  the  pleadings  and  minutes  of  trial.°^ 

If  an  appeal  is  taken  from  an  order  refusing  or  granting  a 
new  trial,  the  order  should  be  printed  at  the  beginning  of 
the  case  together  with  the  notice  of  appeal."*  The  statement 
in  the  case  that  a  motion  for  a  new  trial  was  made  and  aenied, 
and  an  exception  taken,  is  not  sufficient."^ 

If  a  judgment  has  been  entered  it  is  not  necessary  to  include 
in  the  case  anything  which  appears  in  the  judgment  roll. 
The  judgment  roll  consists,  except  where  special  provision  is 
otherwise  made  by  law,  of  the  summons;  the  pleadings- or  ■ 
copies  thereof;  the  final  judgment,  and  the  interlocutory  judg- 
ment, if  any,  or  copies  thereof;  and  each  paper  on  file,  or  a 
copy  thereof,  and  a  copy  of  each  order  which  in  any  way 
involves  the  merits  or  necessarily  afilects  the  judgment.  If 
the  judgment  is  taken  after  a  trial,  the  judgment  roll  must 
contain  the  verdict,  report,  or  decision;  each  offer,  if  any, 
made  as  prescribed  in  the  Code ;  and  the  exceptions  or  case 
then  on  file.""  It  follows  that  neither  the  verdict  on  a  jury 
trial  nor  the  decision  of  a  judge,  oi;  a  trial  without  a  jury,  nor 
the  report  of  a  referee,  where  the  trial  is  by  a  referee,  need 
be  included. .  So  the  opinion  of  the  court  need  not  be  inserted 
in  the  ease,  though  it  should  be  printed  with  the  case  as  a 
part  of  the  appeal  papers."^  So  it  is  not  necessary  to  state 
in  the  case  that  a  finding  on  the  facts  or  a  ruling  on  the 
law  was  made  where  the  finding  or  ruling  appears  in  a  ref- 
eree's report  or  in  the  decision  of  the  court  where  the  trial 
is  without  a  jury."*  And  a  statement  by  the  judge  in  answer 
to  an  inquiry  as  to  what  he  ruled  is  not  matter  which  the 

63  Rule  41  of  General  Rules  of  Practice. 

61  Lewis  V.  Merritt,  42  Hun,  161;  Victory  v.  Foran,  56  Super.  Ct.  (24 
J.  &  S.)  507,  4  N.  Y.  Supp.  392. 

65  Coakley  v.  Mahar,  36  Hun,  157. 

66  Code  Civ.  Proc.  §  1237. 

67  Rule  41  of  General  Rules  of  Practice;  Warren  v.  Warren,  22  How. 
Pr.  142. 

68  Code  Civ.  Proc.  §  997. 
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party  is  entitled  to  have  inserted.""  On  a  second  appeal,  the 
proceedings  on  the  first  trial  should  not  be  inserted  in  the 
ease™  nor  should  the  ease  made  on  the  first  trial.'^ 

The  title  of  the  action  should  be  written  or  printed  but 
once,  and  such  matters  as  verifications  should  be  merely  noted 
unless  the  appeal  involves  some  point  concerning  them.''^  The 
statement  of  the  time  of  the  commencement  of  the  action  is 
satisfied  by  the  words  "on  or  about""  It  is  sufficient  to 
state  that  "evidence  was  offered  by  *  *  *  tending  to 
prove,"  followed  by  a  statement  of  the  evidence  received, 
the  objection  thereto  and  the  ruling  thereon."  It  is  good 
practice  to  indicate  at  the  top  of  each  printed  page  the  con- 
tents thereof.^^  The  case  must  be  indexed.^^  If  not  indexed, 
it  may  Ije  stricken  from  the  calendar.'^  The  lines  of  the  case 
must  be  numbered  and  each  copy  must  correspond  thereto.''^ 
If  both  parties  appeal  and  make  up  separate  records,  each 
must  stand  on  his  particular  record.'" 

Evidence.     The  question  arises  as  to  whether  the  party 

moving  for  a  new  trial,  or,  in  case  of  an  appeal,  the  appellant, 
shall  include  in  his  case  any,  all,  or  a  part,  of  the  evidence  pro- 
duced on  the  trial. 

If  no  question  of  fact  is  sought  to  be  reviewed  on  appeal 
but  only  questions  of  law,  i.  e.,  rulings  to  which  exceptions 
have  been  taken,  the  case  should  include  only  so  much  of  the 
evidence  as  is  necessary  to  present  the  questions  of  law  on 
which  exceptions  were  taken  at  the  trial.*"    It  is  not  necessary 

69  Smith  V.  Coe,  31  Super.  Ct.   (1  Sweeny)   385. 

TO  Bissel  V.  Hamlin,  20  N.  Y.  519. 

71  Wilcox  V.  Hawley,  31  N.  Y.  648. 

T2  Sickels  V.  Kling,  32  Misc.  165,  65  N.  Y.  Supp.  513. 

73  James  v.  Work,  51  State  Rep.  323,  22  N.  Y.  Supp.  123. 

74  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207. 

75  Foster  v.  Bookwalter,  78  Hun,  352,  29  N.  Y.  Supp.  116. 

76  Rule  43  of  General  Rules  of  Practice. 

77  Reid  V.  City  of  New  York,  50  State  Rep.  758,  21  N.  Y.  Supp.  719. 
7.8  Rule  82  of  General  Rules  of  Practice. 

79  Black  V.  Brooklyn  Heights  R.  Co.,  32  App.  Div.  46S,  53  N.  Y.  Supp. 

312. 

80  Code  Civ.  Proc.  §  997;  Rule  34  of  General  Rules  of  Practice;  Watson 


2664  CASE  AND  EXCEPTIONS.  §   1912 


Contents. — Evidence. 


that  the  ease  contain  all  the  evidence.'^  And  this  is  so,  if  the 
trial  was  by  jury,  though  it  is  sought  to  review  exceptions  to  the 
rulings  of  the  trial  judge  or  to  his  charge  which  are  based  on 
the  absence  or  insufficiency  of  the  evidence,^^  since  it  will  be  as- 
sumed that  the  "prevailing"  party  has  included  in  the  case  all 
the  testimony  he  regards  as  essential  to  sustain  the  ruling.*' 
Questions  withdrawn,  answers  excluded  without  objection,  and 
testimony  not  necessary  to  raise  the  questions  on  the  exceptions, 
should  not  be  included.**  But  if  oral  evidence  has  been  rejected, 
the  nature  of  the  evidence  offered  must  be  stated  in  the  case  to 
authorize  a  review  of  the  ruling,*^  and  the  party  has  a  right  to 
have  his  offer  of  evidence  included  in  the  case.*"  So  where  a 
writing  is  offered  in  evidence  and  rejected,  it  should  be  marked 
for  identification  and  incorporated  in  the  case  on  appeal,  or  a 
statement  of  its  contents  inserted  in  the  case,  so  that  the  appel- 
late court  may  determine  whether  it  was  admissible.*^  Where, 
upon  non-enumerated  motions,  voluminous  documents  have 
been  used  which  are  material  only  as  to  the  fact  of  their  exjst- 

V.  Duncan,  29  Misc.  447,  60  N.  Y.  Supp.  755;  Firth  v.  Rehfeldt,  81  State 
Rep.  474,  47  N.  Y.  Supp.  474. 

81  Rule  34  of  General  Rules  of  Practice.  See  Marckwald  v.  Oceanic 
Steam  Nav.  Co.,  8  Hun,  547;  Magnus  v,  Trischet,  2  Abb.  Pr.  (N.  S.)  175. 

82  Refusal  to  direct  a  verdict.  Rosenstein  v.  Fox,  150  N.  Y.  354. 
Directing  non-suit.  Zimmerman  v.  Union  R.  Co.,  3  App.  Div.  219,  38 
N.  Y.  Supp.  362.  Refusal  to  non-suit.  Miner  v.  Edison  Elec.  Illuminat- 
ing Co.,  22  Misc.  543,  50  N.  Y.  Supp.  218.  Directing  verdict.  Brown  v. 
James,  2  App.  Div.  105,  37  N.  Y.  Supp.  105.  See,  also,  Meislahn  v. 
Irving  Nat.  Bank,  65  App.  Div.  244,  72  N.  Y.  Supp.  492,  denying  motion 
for  reargument  of  decision  reported  in  62  App.  Div.  231,  70  N.  Y.  Supp. 
988. 

83  Murphy  v.  Hays,  68  Hun,  45.0,  23  N.  Y.  Supp.  70;  Wynne  v.  Haight, 
27  App.  Div.  7,  50  N.  Y.  Supp.  187. 

84  Hoffman  v.  Aetna  F.  Ins.  Co.,  24  Super.  Ct.  (1  Rob.)  501,  19  Abb. 
Pr.   325. 

85  0gden  V.  Raymond,  18  Super.  Ct.  (5  Bosw.)  16;  Taft  v.  Little,  78 
App.  Div.  74,  78,  79  N.  Y.  Supp.  507. 

86  Gleason  v.  Smith,  34  Hun,  547. 

8T  Mengis  v.  Fifth  Ave.  R.  Co.,  81  Hun,  480,  30  N.  Y.  Supp.  999;  Read- 
ing Braid  Co.  v.  Stewart,  20  Misc.  86,  45  N.  Y.  Supp.  69;  Delafield  v.  De 
Grauw,  22  Super.  Ct.  (9  Bosw.)  1;  Barnes  v.  O'Reilly,-  73  Hun,  169,  25 
N.  Y.  Supp.  906;  Sloans  v.  Lockwood  Chem.  Co.,  45  State  Rep.  265,  18 
N.  Y.  Supp.  442. 
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ence,  or  as  to  a  small  part  of  their  contents,  the  parties,  by 
stipulation,  or  the  court  or  judge  below,  may,  upon  notice,  set- 
tle a  statement  respecting  the  same,  or  the  parts  thereof  to  be 
returned  upon  the  appeal  from  the  order,  to  be  used  in  place  of 
the  original  documents.^* 

If  a  review  of  questions  of  fact  is  sought,  it  is  necessary  that 
the  case  contain  all  the  evidence.  Thus,  if  the  trial  was  by  the 
court  without  a  jury,  or  by  a  referee,  the  appellant  must  see 
to  it  that  the  case  contains  all  the  evidence  and  the  certificate 
so  states,  if  he  desires  to  review  the  question  as  to  the  "suffi- 
ciency" of  the  evidence  to  support  the  findings  of  fact,  though 
the  appellate  court  may  consider  the  question  whether  there 
is  "any"  evidence  to  support  the  finding  of  facts  notwith- 
standing the  ease  does  not  state  that  it  contains  all  the  evi- 
dence,*' since,  as  stated  in  a  previous  chapter,""  a  finding  of 
fact  without  any  evidence  tending  to  support  it  is  a  ruling  on  a 
question  of  law  to  which  an  exception  may  be  taken. '^  If 
the  case  does  not  state  that  it  contains  all  the  evidence,  it 
must  be  presumed  that  the  findings  of  fact  are  supported  by 
competent  and  sufficient  evidence."^  In  such  a  ease,  the  court 
will  assume  the  truth  of  the  findings  of  fact  and  such  other 
facts  as  may  be  necessary  to  uphold  the  judgment,  where  not 
.in  conflict  with  the  facts  found-^"*     The  only  question  then  is 

ssRule  34  of  General  Rules  of  Practice. 

89  If  any  evidence  is  omitted  by  the  party  making  up  the  case,  the 
respondent  should  cause  it  ,to  be  inserted  by  amendment.  Halpin  v. 
Phenix  Ins.  Co.,  118  N.  Y.  165;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141. 

so  Volume  II,  p.  2387. 

91  That  this  rule  applies  to  jury  trials  was  held  in  Robbins  v.  Downey, 
45  State  Rep.  279,  18  N.  Y.  Supp.  100,  which  followed  Halpin  v.  Phenix 
Ins.  Co.,  118  N.  Y.  165,  which,  however,  related  merely  to  appeals  from 
a  judgment  based  on  a  decision  of  a  judge  or  a  referee's  report.  There 
is  no  question  but  what  the  rule  does  not  apply  to  a  verdict. 

92  Brown  v.  Fishel,  83  Hun,  103,  31  N.  Y.  Supp.  361;  Button  v.  Kinnetz, 
88  Hun,  35,  34  N.  Y.  Supp.  522;  Gregory  v.  Clark,  53  App.  Div.  74,  65 
N.  Y.  Supp.  687;  Miller  v.  Farmers'  &  Merchants'  State  Bank,  85  App. 
Div.  175,  83  N.  Y.  Supp.  74;  Kissam  v.  Kissam,  21  App.  Div.  142,  47  N. 
Y.  Supp.  270;  Uhlefelder  v.  City  of  Mt.  Vernon,  76  App.  Div.  349,  78 
N.  Y.  Supp.  500;  Fleck  v.  Rau,  9  App.  Div.  43,  41  N.  Y.  Supp.  64. 

93  Gardiner   v.   Schwab,   110   N.   Y.   650;    Davis   Sewing  Mach.   Co.   v. 


2666  ,  CASE  AND  EXCEPTIONS.  §   1912 


Contents. — Evidence. 


whether  the  findings  sustain  the  conclusions  of  law,°*  and 
every  legitimate  inference  which  the  findings  warrant  must 
be  drawn  to  sustain  th-e  judgment."^  Where  ail  the  evidence 
is  not  in  the  case,  a  judgment  will  not  be  reversed  merely  be- 
cause a  finding  of  fact  is  inconsistent  with  a  fact  alleged  in  the 
complaint  and  admitted  in  the  answer,  since  the  trial  might 
have  been  on  issues  other  than  those  raised  by  the  pleadings."" 
If  the  trial  was  a  jury  trial  and  the  defeated  party  desires 
to  urge  on  appeal  that  the  verdict  is  against  the  evidence,  or 
the  damages  are  inadequate  or  excessive,  it  is  necessary  that 
a  motion  for  a  new  trial  be  made  and  that  the  case  on  an 
appeal  from  an  order  denying  the  motion  include  all  the  evi- 
dence given  on  the  trial,  since  failure  to  have  such  a  certifi- 
cate embodied  in  the  case  precludes  the  appellate  court  from 
reviewing  such  questions;"^  though,  as  stated  on  page  2664,  if  a 
motion  for  a  nonsuit  or  to  direct  a  verdict  has  been  made  and 
denied,  and  an  exception  taken  to  the  ruling,  the  appellate 
court  may  review  such  ruling  though  the  case  does  not  purport 
to  contain,  all  the  evidence.  So  the  omission  to  certify  that 
the  case  contains  all  the  evidence  precludes  the  examination 
of  a  motion  for  a  new  trial  on  the  merits.'^    It  follows  that  if 

.Best,  50  Hun,  76,  4  N.  Y.  Supp.  510;  Bond  v.  Bond,  51  Hun,  507,  4  N.  Y. 
Supp.  569. 

94McCabe  v.  O'Connor,  4  App.  Div.  354,  38  N.  Y.  Supp.  572;  Norton  v. 
Matthews,  11  Misc.  711,  31  N.  Y.  Supp.  1131. 

85  Murray  v.  Marshall,  94  N.  Y.  611. 

88  Knickerbocker  v.  Robinson,  83  App.  JDiv.  614,  82  N.  Y.  Supp.  314. 

07  Meislahn  v.  Irving  Nat.  Bank,  62  App.  Div.  231,  234,  70  N.  Y.  Supp. 
988;  Gibson  v.  Metropolitan  St.  R.  Co.,  31  Misc.  391,  64  N.  Y.  Supp. 
396;  Spring  v.  Chautauqua  Mut.  Life  Ass'n,  38  State  Rep.  968,  14  N.  Y. 
Supp.  904;  Webster  v.  Kings  County  Trust  Co.,  80  Hun,  420,  30  N.  Y. 
Supp.  357;  Goodrich  v.  Gillies,  62  Hun,  479,  17,  N.  Y.  Supp.  88;  Hunt 
V.  Webber,  22  App.  Div.  631,  48  N.  Y.  Supp.  24;  Feiber  v.  Lester,  36  State 
Rep.  986,  13  N.  Y.  Supp.  339;  Jeffers  v.  Bantley,  47  Hun,  90;  Revelski 
V.  Droescli,  6  App.  Div.  190,  39  N.  Y.  Supp.  1008.  Compare,  however, 
Gibson  v.  Metropolitan  St.  R.  Co.,  31  Misc.  391,  64  N.  Y.  Supp.  396, 
which  criticizes  Hunt  v.  Webber,  22    App.  Div.  631,  48  N.  Y.  Supp.  24. 

»s  McAvoy  v.  Cassidy,  8  Misc.  595,  29  N.  Y.  Supp.  321;  Cheney  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  16  Hun,  415;  Boyer  v.  Brown,  1  Hun,  615; 
La  Socleta  Itallana  di  Beneflcenza  v.  Sulzer,  47  State  Rep.  292,  19  N.  Y. 
Supp.  824. 
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a  document  is  referred  to  in  the  case  made  on  appeal  but  is 
not  included  in  the  ease,  the  court  will  not  reverse  the  judg- 
ment for  want  of  evidence.""  If  an  inspection  of  the  premises 
is  additional  ocular  evidence,  what  was  seen  must  appear  in 
the  case.^°°  It  should  be  noticed,  however,  that  where  a  case 
contained  a  fact  admitted  by  both  parties  or  where  the  evi- 
dence included  is  all  one  way  on  a  certain  question  of  fact, 
the  court  is  bound  to  regard  it  and  is  not  at  liberty  to  pre- 
sume that  there  was  evidence  to  the  contrary  simply  because 
of  the  absence  of  a  certificate  that  all  the  evidence  is  con- 
tained in  the  case.^°^ 

- — —  Exceptions.  The  case  must  contain  the  exceptions  tak- 
en by  the  party  making  the  case  ;^°^  and  in  a  case  where  a 
special  question  is  submitted  to  the  jury,  or  the  jury  have 
assessed  damages,  such  exceptions  taken  by  any  party  to  the 
action  as  shall  be  necessary  to  determine  whether  there  should 
be  a  new  trial  in  case  the  judgment  should  be  reversed.^"' 
Except  as  stated,  exceptions  taken  by  the  prevailing  party 
are  not  properly  part  of  a  case  on  appeal  prepared  by  the 
party  who  has  been  unsuccessful,"*  unless  special  reasons  exist 

89  Sands  v.  Kimbark,  27  N.  Y.  147. 

100  Claflin  v.  Meyer,  75  N.  Y.  260,  267. 

101  Lydecker  v.  Village  of  Nyack,  6  App.  Div.  90,  39  N.  Y.  Supp.  509. 

102  Code  Civ.  Proc.  §  997;  Hunt  v.  Bloomer,  13  N.  Y.  (3  Kern.)  341; 
Carey  v.  Carey,  4  Daly,  270.  Stipulation  that  an  exception  shall  he 
deemed  to  follow  every  ruling  is  not  sufficient.  Briggs  v.  Waldron,  83 
N.  Y.  582.  Exceptions  must  have  been  actually  taken.  Banker  v. 
Fisher,  27  State  Rep.  953,  7  N.  Y.  Supp.  732.  It  is  not  sufficient  that 
the  exceptions  are  printed  in  the  appeal  papers.  Philbin  v.  Patrick, 
6  Abb.  Pr.  (N.  S.)  284.  It  is  irregular  to  make  an  exception  by  insert- 
ing in  the  case  that  "defendant  excepts  to  foregoing  Italicized  portion 
of  the  charge."  An  exception  must  be  taken  at  the  trial,  and  at  that 
time  the  charge  is  not  in  print,  and  no  part  of  it  can  be  italicized. 
Looram  v.  Third  Ave.  R.  Co.,  57  Super.  Ct.  (25  J.  &  S.)  165,  25  State 
Rep.  926,  6  N.  Y.  Supp.  504;  judgment  affirmed  117  N.  Y.  657. 

103  Code  Civ.  Proc.  §  997. 

104  Clark  V.  House,  40  State  Rep. .956,  16  N.  Y.  Supp.  777;  Beach  v. 
Cooke, -28  N.  Y.  508;  In  re  Levy's  Will,  91  App.  Div.  483,  86  N.  Y.  Supp. 
862. 
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therefor."^  If  the  trial  was  without  a  jury,  the  exceptions 
taken  to  the  decision  of  the  judge  or  the  report  of  the  referee 
after  the  final  decision  of  the  cause  need  not,  however,  be  in- 
cluded in  the  ease  since  they  form  a  part  of  the  judgment 
rolL"« 

If,  after  the  settlement  of  the  case,  it  afterwards  becomes 
necessary  to  separate  the  exceptions,  the  separation  may  be 
made,  and  the  exceptions  may  be  stated,  with  so  much  of  the 
evidence  and  other  proceedings,  as  is  material  to  the  questions- 
raised  by  them,  in  a  ease,  prepared  and  settled,  as  directed  in 
the  general  rules  of  practice ;  or,  in  the  absence  of  directions 
therein,  by  the  court,  on  motion.^"' 

Judge's  charge.     If  exceptions  have  been  taken  to  the 

charge,  but  not  otherwise, ^°^  the  charge  should  be  inserted  in 
the  case.  So  if  a  request  to  charge  has  been  refused  and  an 
exception  taken,  the  request  should  be  included  in  the  case.^"' 
But  where  a  refusal  to  charge  is  complained  of,  it  is  necessary 
to  include  not  only  the  request  to  charge  but  also  all  of  the 
charge  as  given,  since,  in  the  absence  of  all  the  instructions, 
the  reviewing  court  will  presume  that  correct  instructions  were 
given. ^^° 

Remarks  of  counsel.     Eemarks  of  counsel  claimed  to 

be  improper,  if  excepted  to,^^^  may  be  included  in  the  case,^" 

i05Dabney  v.  Stevens,  10  Abb.  Pr.  (N.  S.)  43,  40  How.  Pr.  341,  32 
Super.  Ct.  (2  Sweeny)  415. 

100  Code  Civ.  Proc.  §  994;  Pettit  v.  Pettit,  20  Wkly.  Dig.  154.  If, 
however,  tlie  successful  party  .seeks  to  strike  out  of  the  case  ttie  ex- 
ceptions on  the  ground  that  they  were  not  duly  filed,  the  burden  is  on 
him  to  show  such  fact.    Young  v.  Young,  133  N.  Y.  626. 

lOT  Code  Civ.  Proc.  §  997. 

los  Shook  V.  O'Neill,  1  Month.  Law  Bui.  38. 

100  The  request  should  not  be  excluded  on  the  ground  that  the  mat- 
ters covered  by  it  were  substantially  embraced  in  other  requests  which 
were  charged.    New  York  Rubber  Co.  v.  Rothory,  112  N.  Y.  592. 

110  Marine  Bank  v.  Clements,  19  Super.  Ct.  (6  Bosw.)  166;  Flannery 
V.  Van  Tassell,  82  State  Rep.  350,  9  N.  Y.  Supp.  871. 

111  Klein  v.  Second  Ave.  R.  Co.,  53  Super.  Ct.  (21  J.  &  S.)   531. 

112 Lyons  v.  Brie  R.  Co.,  57  N.  Y.  489;  Kley  v.  Healy,  127  N.  Y.  555. 
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With  a  complete  history  of  the  incident  where  necessary  to 
show  the  connection.^^'  • 

-Affidavits.     Afifidavits  used    on   a    motion  to   postpone 


should  be  incorporated  if  appcllimt  so  desires  and  has  talten 
an  exception  to  the  refusal  of  the  motion.'" 

Copy  of  account.     Ina.3much  as  a  copy  of  an  account 

served  in  pursuance  of  a  demand  therefor  is  not  a  part  of 
the  complaint  find  is  therefore  not  a  part  of  the  record,  it  is 
necessary  to  put  it  in  the  case  where  a  review  thereof  is 
desired. ^^° 

Form  of  case. 

[Title  of  court  and  venue.] 
[Title  of  action.] 

The  issues  joined  in  the  ahove-entitled  action  came  on  for  trial  at  a 
term  of  the  court,  held  in  and  for  the  county  of , 


at  ,   in  the  city  of  .   commencing  on   the  day   of 

,  190 — ,  before  Hon.  '■ —  [and  a  jury]. 

,  Esq.,  appearing  on  behalf  of  the  plaintiff  and  ,  Esq., 

appearing  for  the   defendant. 

The  following  proceedings  were  thereupon  had:  [Here  state,  in 
chronological  order,  the  proceedings  on  the  trial.  If  the  sufficiency 
of  the  evidence  is  to  be  reviewed,  after  a  jury  trial,  insert  all  the 
evidence  and  then  have  the  case  certified  by  the  judge  or  referee  to  the 
effect  that  it  contains  all  the  evidence  given  on  the  trial.nsa  state  the 
evidence  in  narrative  form  or  else  have  certificate  to  case  state,  in  ef- 

113  Tisdale  v.  Delaware  &  H.  Canal  Co.,  116  N.  Y.  416. 

iiiGallaudet  v.  Steinmetz,  45  Super.  Ct.  (13  J,  &  S.)  239. 

115  Spies  V.  Michelsen,  15  Misc.  414,  36  N.  Y.  Supp.  619. 

116a  It  is  not  sufficient  to  stipulate  as  follows:  It  is  hereby  stipulated, 
by  and  between  the  attorneys  for  the  respective  parties  hereto,  that  the 
foregoing  case  [and  exceptions]  contains  all  the  evidence  given  and 
proceedings  had  on  the  trial  of  this  action,  and  that  an  order  may  be 

made  and  entered  in  the  county  clerk's  office,  without  notice, 

settling  the  case,  and  ordering  it  filed  in  said  clerk's  office,  the  same 

to  form  a  part  of  the  record  on  appeal  herein  to  ,  pursuant  to 

section  3301  of  the  Code  of  Civil  Procedure,'-  Code  Civ.  Proc.  §  3301, 
provides  that  where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  a  final  order 
ha?  been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that  a 
paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  required  by  the 
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feet,  that  "it  is  hereby  determined  that  a  proper  presentation  of  the 
case  requires  so  nrnch  of  the  evidence  to  be  stated  in  haec  verba  as  is 
so  stated  therein."  If  it  is  desired  to  include  exhibits  in  full,  have 
said  certificate  so  state.  If  exceptions  taken  on  the  trial  are  included, 
fully  state  ground  of  objection.] 

The  foregoing  case  and  exceptions  [containing  all  the  evidence  here- 
in on  the  trial  of  this  action],  is  hereby  settled  and  ordered  filed  and 

annexed  to  the  judgment  roll  now  on  file  in  the county  clerk's 

oflBce.iisb 

[Date.] 

[Signature  of  referee  or  judge.     Initials  of  judge's  title.] 

§  1913.     Settlement. 

If  the  party  served  with  a  case  does  not,  within  ten  days 
thereafter,  serve  a  copy  of  proposed  amendments,  he  is  deemed 
to  have  agreed  to  the  case  as  proposed.^^*  If  proposed  amend- 
ments have  been  duly  served  on  the  party  proposing  the  ease 
or  exceptions,  he  may  then,  within  four  days  thereafter,  serve 
the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settle- 
ment at  a  place  and  a  time  to  be  specified  in  the  notice,  which 
time  must  be  not  less  than  four  nor  more  than  ten  days  there- 
after, to  the  judge  or  referee  before  whom  the  cause  was 
tried.^^^  The  judge  or  referee  shall  thereupon  correct  and 
settle  the  case.^^^  A  stipulation  by  the  parties  waiving  a  set- 
tlement and  signature  by  the  judge  or  referee  is  ineffectual 
since  a  case  on  appeal  must  be  settled  and  signed  by  the  judge 
or  referee. ^^°  Cases  reserved  for  argument  and  special  ver- 
dicts are  settled  in  the  same  manner.^^" 

Code,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the  parties 
so  stipulating,  and  the  clerk  is  not  required  to  certify  the  same. 

115b  A  clause  may  be  added  which  permits  a  copy  of  the  printed  case 
to  be  filed  in  lieu  of  the  original  case. 

lie  Rule  33  of  General  Rules  of  Practice. 

117, 118  Rule  32  of  General  Rules  of  Practice. 

110  Watson  V.  Duncan,  29  Misc.  447,  60  N.  Y.  Supp.  755. 

120  Rule  32  of  General  Rules  of  Practice. 
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Form  of  notice  of  settlement  of  case. 

[Title  of  action.] 

Please  take  notice  that  the  proposed  case  in  this  action,  with  the 
proposed  amendments,  will  be  submitted  to  his  Honor, , 


before  whom  the  action  was  tried,  at  for  settlement,  at  

o'clock,  in  the noon  of  the day  of ,  190 — . 

[Date.]  [Signature  and  office  address  of  attorney.] 

[Address  to  opposing  attorney.] 

Who  may  settle.     The  case  must  be  settled  and  signed 


by  the  judge,  justice,  or  the  referee,  by  or  before  whom  the 
action  was  tried  or,  in  the  case  of  the  death  or  disability  of  the 
judge,  justice,  or  referee,  in  such  manner  as  the  court  di- 
rects.^^^  So  the  presiding  judge  may  be  compelled  to  settle 
a  case  though  in  the  meantime  his  term  of  oiBce  has  expired 
or  for  other  reasons  he  is  no  longer  a  member  of  the  court.^^^ 
"Where  the  reference  is  to  more  than  one  referee,  a  majority 
may  settle  the  case.^^^ 

Powers  and  duties  of  judge  or  referee.     The  settlement 

of  the  case  rests,  to  a  large  extent,  in  the  discretion  of  the 
judge  pr  referee  presiding  at  the  trial,^-*  who  has  authority 
to  correct  a  case  even  as  to  matters  concerning  which  the 
parties  agree.^^'  If  there  is  a  dispute  as  to  the  facts,  the  judge 
or  referee  may  hear  and  consider  the  affidavits  of  the  parties 
and  their  counsel,  inspect  their  notes  as  well  as  his  own,  and 
consult  his  own  recollection  as  well  as  other  accessible  means 
of  information,  but  if  he  is  asked  to  place  on  record  a  state- 
ment of  facts  which  are  at  variance  with  his  own  memory  of 
what  happened,  he  cannot  be  compelled  to  do  so.^^"    He  may 

121  Code  Civ.  Proc.  i  997. 

122  Code  Civ.  Proc.  §  25.  The  fact  that  the  trial  judge's  term  of  office 
has  expired  djoes  not  excuse  failure  to  move  before  him  for  a  settle- 
ment   Harris  v.  Morange,,  1  City  Ct.  R.  221. 

123  Code  Civ.  Proc.  §  1026. 

i24Canzi  v.  Conner,  43  Super.  Ct.  (11  J.  &  S.)  569,  4  Abb.  N.  C.  148. 

i2BMcMaims  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  T.  Supp. 
559. 

128  Grossman  v.  Supreme  Lodge,  K.  &  L.  of  H.,  16  Civ.  Froc-  R. 
(Browne)  215;  Tweed  v.  Davis,  1  Hun,  252;  Ditmas  v.  McKane,  87  App. 
Div.  54,  83  N.  Y.  Supp.  1077. 
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refuse  to  settle  the  case  until  the  stenographer's  minutes  are 
submitted  to  him.^^^  If  any  dispute  arises  as  to  evidence,  the 
minutes  of  the  ofScial  stenographer  must  eontrol,^^'  tliough  it 
is  no  answer  to  a  motion  to  correct  a  case  by  inserting  matters 
alleged  to  have  taken  place  on  the  trial  that  they  do  not  ap- 
pear in  the  stenographer's  minutes,  where  the  parties  agree 
on  the  facts. ^^°  And  the  mere  fact  that  matter  appears  in 
the  stenographer's  minutes  does  not  authorize  its  insertion  in 
the  case  irrespective  of  whether  it  occurred  during  the  trial 
or  afterwards.^'"  On  the  other  hand,  the  judge  or  referee  may 
strike  out  an  exception  not  appearing  on  his  minutes  nor  in 
the  stenographer's  notes,  although  counsel  makes  an  affidavit 
that  it  was  taken  at  the  trial. ^^^ 

Unless  so  ordered  by  the  judge  or  referee  settling  the  case, 
it  should  not  contain  the  evidence  in  haec  verba-,  or  by  question 
and  answer,  but  the  facts  of  the  case,  together  with  the  rul- 
ings on  the  trial,  should  be  stated  in  a  narrative  form,  except 
that  where  it  is  claimed  by  either  party  that  any  particular 
testimony  should  be  given  in  haec  verba,  the  judge  or  referee 
who  settles  the  case  must  determine  whether  a  proper  pres- 
entation of  the  case  for  review  requires  such  portion  of  the 
evidence  to  be  so  stated  in  haec  verba,  whereupon  the  case 
shall  be  made  accordingly.^'^     This  rule  should  be  observed 

127  Kamermann.  v.  Eisner  &  Mendelson  Co.,  25  Misc.  405,  55  N.  T. 
Supp.  438. 

1^6  Nelson  v.  New  York  &  N.  H.  R.  Co.,  1  Month.  Law  Bui.  15. 

120  Foster  v.  Standard  Nat.  Bank,  21  Misc.  8,  46  N.  Y.  Supp.  839. 

ISO  Wierichs  v.  Innis,  32  Misc.  462,  66  N.  Y.  Supp.  553. 

isiCanzi  v.  Conner.  43  Super.  Ct.   (11  J.  &  S.)  569,  4  Abb.  N.  C.  148. 

132  Rule  34  of  General  Rules  of  Practice;  Bissel  v.  Hamlin,  30  N.  Y. 
519;  Hubbard  v.  Chapman,  28  App.  Div.  577,  51  N.  Y.  Supp.  207.  Using 
the  stenographic  notes  in  toto  is  not  commendable.  Wierichs  v.  Innis, 
32  Misc.  462,  66  N.  Y.  Supp.  553;  Howland  v.  Woodruff,  60  N.  Y.  73. 
On  making  up  the  case  where  a  stipulation  had  been  entered  enabling 
the  party  to  read  from  the  printed  record  of  a  former  appeal,  it  is  proper 
to  so  settle  the  case  as  to  give  the  evidence  adduced  on  the  trial  th& 
same  force  and  effect  that  it  had  on  a  former  trial,  so  that  the  testi- 
mony read  from  such  former  record  should  be  printed,  not  in  the  order 
in  which  it  was  technically  read,  but  in  the  order  in  which  it  was  pre- 
sented and  considered  by  the  referee  in  the  printed  copy  submitted  tO' 
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notwithstanding  that  the  expense  needlessly  incurred  may  fall 
on  the  appellant.^^^  The  court  will  not  ordinarily  settle  a 
case  unless  the  evidence  has  been  reduced  to  narrative  and  all 
verbiage  and  immaterial  matters  are  eliminated.^^*  But  a 
party  is  entitled  to  have  a  colloquy  on  the  trial  set  forth  in 
a  case  on  appeal  in  full  instead  of  the  court's  conclusions 
therefrom  as  to  what  was  admitted  by  counsel  for  one  of  the 
parties.^'^  Exhibits  should  not  be  printed  at  length  unless  the 
judge  or  referee  so  directs. ^^^ 

It  is  the  duty  of  the  judge  to  strike  out  all  the  evidence  and 
other  matters  unnecessarily  inserted. ^^^  But  the  judge  cannot 
arbitrarily  strike  out  evidence  regarded  by  appellant  as  ma- 
terial to  his  appeal.^^'  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony,  on 
the  approval  of  the  judgc^^*"  An  amendment  of  a  proposed 
case  by  striking  out  testimony  will  not  be  regarded  as  an 
abuse  of  discretion,  unless  the  papers  submitted  on  an  appeal 
from  the  ruling  show  that  the  party  objecting  was  prejudiced 
in  a  material  way.^*° 

Matters  not  in  the  proposed  case,  nor  in  the  proposed  amend- 
ments, may  be  incorporated  in  the  case  on  the  judge's  or 
referee's  own  motion.  Thus,  the  judge  may  properly  require 
a  statement  of  facts  in  his  opinion  to  be  printed  in  order 
that  the  appellate  court  may  be  informed  of  the  view  of  the 
■facts  on  which  he  based  his  legal  conclusions."^     So  he  has 

him  for  his  final  consideration.  Griggs  v.  Day,  26  Civ.  Proc.  R.  (Scott) 
190,  45  N.  Y.  Supp.  309. 

133  Smith  v.  Newell,  32  Hun,  501. 

134  Donai  v.  Lutjens,  20  Misc.  221,  45  N.  Y.  Supp.  364. 

135  Cooley  v.  Trustees  of  New  York  &  Brooklyn  Bridge,  36  App.  Dlv. 
520,  55  N.  Y.  Supp.  832. 

136  Rule  34  of  General  Rules  of  Practice. 

137  Rule  34  of  General  Rules  of  Practice;  Wierichs  v.  Innis,  32  Misc. 
462,  66  N.  Y.  Supp.  553;  Zimmer  v.  Metropolitan  St.  R.  Co.,  28  App. 
Div.  504,  51  N.  Y.  Supp.  247. 

13S  Healey  v.  Terry,  26  State  Rep.  929,  7  N.  Y.  Supp.  321. 

139  Rule  32  of  General  Rules  of  Practice. 

140  Levey  v.  Dennett,  25  Misc.  768,  55  N.  Y.  Supp.  612. 

141  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
559. 

N.  Y.  Prac— 168. 
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the  right  to  see  that  his  charge  is  correctly  inserted  in  the 
case  and  the  parties  cannot  prevent  this  by  agreement."'' 
The  judge  may  insert  such  facts  which  transpired  on  the  trial 
as  he  conceives  necessary  to  render  his  charge  intelligible, 
although  not  insisted  on  by  either  party,  and  may  also  insert 
opinions  expressed  by  him  in  the  hearing  of  the  jury,  though 
not  embodied  in  the  formal  charge.^*'  But  he  has  no  power 
to  permit  the  insertion  of  exceptions  to  rulings  made  at  the 
trial  which  were  not  taken  at  the  time  the  rulings  were 
made,^**  nor  to  change  the  case  so  as  to  eattse  it  to  state  un- 
truly the  events  of  the  tria:l,^*^  nor  to  insert  exceptions  not 
actually  taken. ^^° 

Effect  of  failtife  to  notice  case  for  settlement  after 

service  of  amendments.  If  the  adverse  party  serves  amend- 
ments to  the  proposed  case  and  exceptions,  and  the  appellant 
fails  to  serve  a  notice  of  the  settlement  thereof,  then  the 
amendments  are  all  allowed,^*^  and  the  case  thereupon  be- 
comes settled  so  that  the  dnty  rests  upon  the  appellant  to 
procure,  within  ten  days  thereafter,  the  cage  to  be  signed  by 
the  judge  or  referee  and  filed,  and  the  failure  so  to  do  operates 
as  an  abandonment  of  the  ease  and  exceptions.^*'  If  the  ap- 
pellant desires  to  be  relieved  from  the  position  in  which  he  is 
placed,  so  as  to  get  his  ease  and  exceptions  resettled,  signed, 
and  filed,  and  make  them  a  part  of  the  papers  on  appeal,  he 
must  move  to  open  the  defaults  with  reference  thereto,,  and 
such  motion  must  be  made  at  special  term.^*°    If  he  desires  to 

142  Root  V.  King,  6  Cow.  569. 

143  Walsworth  v.-  Wood,  7  Wend.  483. 

i«  Fifth  Ave.  Bank  v.  Webber,  27  Abb.  ^f.  C.  1,  15  N.  Y.  Stlpp.  V34. 

1*5  Carter  v.  Beckwith,  82  N.  Y.  83 ;  Kamermann  v.  Eisner  &  Meildelson 
Co.,  25  Misc.  405,  55  N.  Y.  Supp.  438. 

i46Westcott  v,  Thompson,  16  N.  Y.  613. 

147  Rule  33  of  General  Rules  of  Practice. 

"8  Rule  35  of  General  Rules  of  Practice;  Rothschild  v.  Rio  Grande 
W.  R.  Co.,  9  App.  Dlv.  407,  41  N.  Y.  Supp.  293;  Vahdenbergh  V.  Mathews, 
52  App.  Div.  616,  7  Ann.  Cas.  484,  65  N.  Y.  Supp.  365. 

149  Vandenbergh  v.  Mathews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365; 
Rothschild  V.  Rio  Grande  W.  R.  Co.,  9  App.  Div.  407,  41  ISf.  Y.  Supp. 
293. 
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have  an  actual  settlement  of  the  case  before  a  judge  or  referee, 
he  must  move  to  be  relieved  from  the  effect  of  his  failure  to 
serve  a  notice  of  settlement,  and  then  after  such  settlement  is 
had,  he  must  procure  the  (Jase  and  exceptions  to  be  signed  and 
filed  within  ten  days.^^"  If  he  chooses  to  regard  the  case  and 
exceptions  as  already  settled,  and  to  have  them  signed  by  the 
referee  and  filed,  he  can  do  neither  of  these  things  until  he 
has  procured  an  order  opening  his  default.^^^  The  order  open- 
ing the  default  usually  imposes  costs. 

§  1914.    Signature  and  filing. 

The  Code  provides  that  if  the  appeal  is  from  a  judgment, 
the  printed  case  and  exceptions  must  be  ordered  filed  by  the 
justice  or  referee  before  whom  the  case  was  tried."^  The 
General  Eules  of  Practice  provide  that  when  a  party  makes 
a  case,  or  a  case  and  exceptioiis,  he  shall  procure  the  same  to 
be  signed  by  the  jiidge  or  referee,  and  filed  Vrithin  ten  days 
after  it  shall  have  beeii  settled,  or  it  shEill  be  deemed  abandoned, 
unless  the  time  is  extended  by  order."'  Where  a  party  fails 
to  have  his  case  signed  and  filed  within  ten  days  after  it  has 
been  settled,  his  proper  course  is  to  move  to  have  his  default, 
opened  after  which,  if  his  application  is  granted,  he  may  have 
his  case  regularly  filed.^"  Such  a  motion  must  be  made  at^ 
special  term."=  A  default  iii  filing  a  case  should  ordinarily 
be  opened  in  all  cases  where  good  faith  appears  imless  the 
respondent  can  show   some  delay   or  inconvenience.'^^     But 

150  Vandenbergh  v.  Mathews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365. 

151  Vandenbergh  V.  Matbews,  52  App.  Div.  616,  65  N.  Y.  Supp.  365; 
Rotbscbild  V.  Eio  Grande  W.  R.  Go.,  9  App.  Div.  407,  41  N.  Y.  Supp. 
293. 

152  Code  CIV.  Proc.  §  1353. 

153  Rule  35  of  General  Rules  of  Practice;  Rothschild  v.  Rio  Grande 
W.  R.  Co.,  9  App.  Div.  406,  41  N.  Y.  Supp.  293. 

i54Carr  v.  Butler,  32  Misc.  657,  67  N.  Y.  Supp.  491;  Rothschild  v. 
Rio  Grande  W.  R.  Co.,  9  App.  Div.  406,  41  N.  Y.  Supp.  293. 

155  Vandenbergh  v.  Mathews,  52  App.  Div.  616;  65  N.  Y.  Supp.  365; 
Rothschild  v.  Rio  Grande  W.  R.  Co.,  9  App.  Div.  407,  41  N.  Y.  Supp. 

293. 
186  Waterman  v.  Whitney,  7  How.  Pr.  407. 
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not  only  must  good  grounds  for  the  delay  be  shown  but  also 
grounds  for  not  having  secured  an  extension  of  time.^'^  If  the 
time  in  -vyhich  a  party  is  required  to  file  a  case,  after  its  settle- 
ment and  signature,  is  not  enlarged,  the  case  is  abandoned  if 
it  is  not  filed  in  time,  and  the  party  may  proceed  as  if  no  case 
or  exceptions  had  been  m«de ;  a  party  cannot  be  compelled  to 
file  his  case  and  exceptions  after  he  has  served  notice  of  their 
abandonment.^^^'  ^^^  If  the  appeal  is  from  a  judgment  after  a 
jury  trial,  it  would  seem  that,  if  the  default  is  not  opened,  there 
can  be  no  review.  Where  the  appellant  prints  and  files  a  case 
which  is  not  the  ease  as  settled,  the  special  term  may  order  such 
printed  case  off  the  files  and  that  his  case  and  exceptions  be 
deemed  abandoned.^^* 

§  1915.     Certification. 

After  the  ease  is  settled,  the  judge  or  referee  certifies  it 
and  orders  it  to  be  filed. ^"^  The  case  must  show  that  it  was 
settled  and  signed  by  the  judge  or  referee.^^^  It  is  not  suffi- 
cient to  state,  in  the  appeal  book,  the  evidence  taken  on  the 
trial  where  such  evidence  has  not  been  settled  and  signed.^^^'  ^" 
Unless  so  certified  and  ordered  to  be  filed  an  appeal  will  not  be 
heard  on  the  case,^^'  though  the  appeal  will  not  be  dismissed.^^' 
A  stipulation  by  the  attorneys  will  not  take  the  place  of  a  cer- 
tificate,'" and  the  certificate  cannot  be  waived  by  agreement. 

107  Gamble  v.  'Lennon,  9  App.  Div.  407,  41  N.  Y.  Supp.  277. 
158,  159  Noonan  v.  New  York,  L.  E.  &  W.  R.  Co.,  63  Hun,  600,  18  N.  Y. 
Supp.  374. 

160  Tyng  V.  Marsh,  42  Super.  Ct.  (10  J.  &  S.)  235. 

161  Code  Civ.  Proc.  §  1353.  Case  must  be  ordered  filed  though  appeal 
is  from  an  order.  Odendall  v.  Haebler,  91  App.  Div.  372,  86  N.  Y.  Supp. 
599. 

162  Green  v.  Roworth,  4  Misc.  141,  23  N.  Y.  Supp.  777;   WoodhuU  v. 
New  York  City,  69  Hun,  210,  23  N.  Y.  Supp.  553;  Williams  v.  Lindblom, . 
87  Hun,  303,  34  N.  Y.  Supp.  1151. 

163, 164  Schoonmaker  v.  Hilliard,  55  App.  Div.  140,  67  N.  Y.  Supp.  160. 

165  Schoonmaker  v.  Hilliard,  55  App.  Div.  140,  67  N.  Y.  Supp.  160; 
Guyon  v.  Rooney,  17  Civ.  Proc.  R.  (Browne)  172;  Matter  of  Bailey, 
85  N.  Y.  629. 

166  Brush  V.  Blot,  11  App.  Div.  626,  42  N.  Y.  Supp.  761. 

167  Miller  v.  Farmers  &  M.  State  Bank,  85  App.  Div.  175,  83  N.  Y. 
Supp.  74;  Gregory  v.  Clark,  53  App.  Div.  74,  65  N.  Y.  Supp.  687. 
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Thus,  a  stipulation  that  "the  certification  of  the  above  case 
and  exceptions  is  hereby  waived  and  it  is  consented  that  the 
same  be  filed"  does  not  cure  a  defect  in  failing  to  show  that 
the  case  was  ever  settled  or  ordered  to  be  filed."^'  ^^^  The  want 
of  a  certificate  cannot,  however,  be  urged  in  the  court  of  ap- 
peals where  no  objection  was  raised  in  the  appellate  division.'^'^'' 
If  the  case  is  embraced  in  the  return  of  the  clerk,  the  supreme 
court  will  presume  that  it  has  been  properly  attached  and 
filed  with  the  other  papers  constituting  the  judgment  roll, 
even  though  the  certificate  of  the  court  does  not  show  affirm- 
atively that  it  has  been  attached  and  filed."^ 

Certificate  that  case  contains  all  the  evidence.    It  has 

been  held  in  a  number  of  cases,  principally  in  the  first  depart- 
ment, that  the  certificate  is  not  sufficient  where  it  recites  that 
it  contains  all  the  "testimony"  taken  on  the  trial,"^  though 
such  holdings  have  been  questioned  in  the  second  depart- 
ment,"' and  in  the  court  of  appeals."*  So  a  certificate  that 
the  case  contains  all  the  "oral  evidence"  given  on  the  trial 
is  insufficient."^  But  a  certificate  that  the  case  contains  "all 
the  testimony  given,  all  the  exhibits  of  the  parties,  and  all  the 
proceedings  had  upon  the  trial"  is  equivalent  to  certifying 
that  it  contains  all  the  evidence."*  So  a  certificate  that  the 
case  contains  all  the  evidence  "relating  to  the  matters  con- 
tained in  said  case  and  bill  of  exceptions,""'  or  all  the  evi- 

168,  169  Bonnefond  v.  De  Russey,  73  Hun,  377,  26  N.  Y.  Supp.  193 

iTo  Reese  t.  Boese,  92  N.  Y.  632. 

171  Dixon  V.  Buck,  42  Barb.  70. 

"2Upingtoii  V.  Pooler,  47  State  Rep.  30,  19  N.  Y.  Supp.  428;  Koehler 
V.  Hughes,  73  Hun,  167,  25  N.  Y.  Supp.  1061;  Randall  v.  New  York  EI. 
R.  Co.,  76  Hun,  427,  27  N.  Y.  Supp.  1062;  Grening  v.  Malcolm,  83  Hun, 
9,  31  isr.  Y.  Supp.   612;   Becker  v.   Fischer,  13  App.  Div.  555,  43  N.  Y. 

Supp.  685. 

173  Zimmerman  v.  trnion  R.  Co.,  3  App.  Div.  219,  38  N.  Y.  Supp.  362; 
Hallenl>eck  v.  Smith,  51  App.  Div.  344,  64  N.  Y.  Supp.  957. 

174  Dibble  v.  Dimick,  143  N.  Y.  549,  where  objection  was  held  waived 
■where  not  urged  in  the  appellate  division. 

175  Matchett  v.  Lindberg,  2  App.  Div.  340,  37  N.  Y.  Supp.  854. 

176  orcutt  V.  Rickenbrodt,  42  App.  Div.  238,  59  N.  Y.  Supp.  1008. 

177  Oaksmith  v.  Balrd,  19  App.  Div.  334,  46  N.  Y.  Supp.  262. 
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dence  "bearing  on  the  exceptions  given  on  the  trial, "^^^  or 
all  the  evidence  that  bears  on  the  issues  to  be  raised/^'  is  suf- 
ficient. An  affidavit  of  appellant's  attorney  annexed  to  the 
case  does  not  supply  the  place  of  the  certificate  that  the  case 
contains  all  the  evidence.^*"  The  statement  that  all  the  evi- 
dence is  incorporated  must  be  in  the  certificate  and  not  in  the 
preliminary  statement  prefixed  to  the  case,  showing  the  time 
of  beginning  the  action,  etc.^^^  If  respondent  fails  to  call  the 
attention  of  the  judge  to  material  testimony  that  has  been  omit- 
ted, the  appellant  is  entitled  as  of  strict  right  to  a  certificate 
that  the  case  contains  all  the  evidenee.^'^  Of  course,  a  cer- 
tificate that  the  case  contains  all  the  evidence  does  not  mean 
that  it  in  fact  contains  every  word  of  evidence  given  on  the 
trial  but  that  it  contains  all  the  material  evidence.^*' 

ConGlusiveness   of   certificate.     The    certificate   of  the 

trial  judge  as  to  the  correctness  of  the  case  is  conclusive  on 
appeal  ;^**  and  a  motion  may  be  founded  on  the  case,'^^^  though 
the  case  is  not  conclusive  as  to  third  persons.^^^  So  a  certifi- 
cate that  the  case  contains  all  the  evidence  is  conclusive 
thereof.^'^  A  statement  in  the  case  as  to  grounds  on  which 
the  motion  was  made  and  granted  is  controlling,  and  the 
clerk's  minutes,  though  incorporated  in  the  record,  cannot 
be  referred  to  to  show  that  the  motion  was  also  based  on 
other  grounds  than  those  stated  in  the  case.^^^  But  a  state- 
ment in  a  judgment  that  the  action  was  referred  by  the  court 
is  conclusive  though  the  case  states  that  the  referee  was  ap- 

178  McEntyre  v.  Tucker-,  5  Misc.  228,  25  N.  Y.  Supp.  95. 

179  Clark  V.  House,  40  State  Rep.  956,  16  N.  Y.  Supp.  777. 

ISO  Gorham  Mfg.  Co.  v.  Seale,  3  App.  Div.  515,  38  N.  Y.  Supp.  307. 

181  Fred  Oppermann,  Jr.,  Brew.  Co.  v.  Pearson,  67  App.  Dlv.  98,  73  N. 
Y.  Supp.  541. 

182,  issRenwick  v.  New  York  El.  R.  Co.,  59  Super.  Ct.  (27  J.  &  S.)  96, 
13  N.  Y.  Supp.  600. 

i84Balz  v.  Shaw,  11  Misc.  444,  32  N.  Y.  Supp.  220;  Rotertson  v.  Hay, 
12  Misc.  7,  33  N.  Y.  Supp.  31. 

185  Van  Bergen  v.  Ackles,  21  How.  Pr.  314. 

186  Neilson  v.  Columbian  Ins.  Co.,  1  Johns.  301. 

187  Barry  v.  Coville,  36  State  Rep.  598,  13  N,  Y.  Supp.  4. 

188  Scott  V.  Morgan,  94  N.  Y.  508. 
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pointed  by  consent  of  the  parties,^^^  though  if  the  findings  con- 
tained in  the  case  as  settled  by  the  I'eferee  differ  from  those 
contained  in  his  report,  the  former  will  be  deemed  correct.^"" 

§  1916.    Resettlement. 

If  the  case  is  incomplete  or  incorrect,  a  motion  should  be 
made  on  affidavits  at  special  term  for  a  resettlement.^*^  The 
motion  should  be  made  at  special  term  notwithstanding  the 
case  is  pending  in  an  appellate  court.^'^  If  the  case  is  pending 
in  the  court  of  appeals,  the  proper  practice  is  to  ask  that  it 
be  sent  back  to  the  appellate  division^"^  which  may  remit  it 
to  the  trial  court,^°*  though,  if  no  material  changes  are  to  be 
made  in  the  case,  it  would  seem  that  the  record  need  not  be 
remitted.^'^  The  court  at  special  term  cannot  amend  a  case 
settled  by  a  referee,  nor  compel  him  to  settle  the  case  in  a  par- 
ticular way,  but  under  proper  circumstances  it  has  a  right  to 
send  it  back  to  such  referee  for  resettlement,  which  right  can- 
not be  exercised  by  the  appellate  division."'* 

The  resettlement  may  be  on  the  court's  own  motion  or  on 
motion  pursuant  to  leave  granted  by  the  appellate  tribunal, 
or  on  motion  before  an  appeal  is  pending.  Thus,  a  trial  judge 
has  authority  to  correct  a  case  even  after  it  has  been  filed  pur- 
suant to  a  stipulation  of  the  attorneys,  if  the  judge  asserts 
that  it  does  not  state  the  occurrences  on  the  trial  in  accordance 

189  Merrill  v.  Green,  55  N.  Y.  270. 

190  Schwiuger  v.  Raymond,  83  N.  Y.  192;  Hartman  v.  Proudflt,  19 
Super.  ,Ct.   (6  Bosw.)  191. 

191  That  the  remedy  hy  mandamus  should  not  be  resorted  to  in  the 
first  instance  will  be  noticed  in  a  subsequent  chapter. 

192  Witbeck  v.  Waine,  8  How.  Pr.  433. 

i93jaycox  V.  Cameron,  49  N.  Y.  645,  649;  Binghampton  Opera  House 
Co.  V.  Binghampton,  156  N.  Y.  651,  656. 

194  Livingston  v.  Miller,  7  How.  Pr.  219. 

165  Peterson  v.  Swan,  119  N.  Y.  662.  See,  also,  Witbeck  v.  Waine,  8 
How.  Pr.  433. 

196  Ross  v.  Ingersoll,  35  App.  Div.  379,  54  N.  Y.  Supp.  827.  But  see 
Cheever'v.  Brown,  17  Civ.  Proc.  R.  (Browne)  54,  7  N.  Y.  Supp.  918,  and 
Jaeger  v.  Koenig,  28  Misc.  436,  59  N.  Y.  Supp.  182,  which  hold  that 
special  term  has  no  such  power. 
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with  the  facts. ^"^  But  if  the  appellate  division  remits  the 
case  for  resettlement,  which  it  may  do,^"'  it  cannot  dictate 
to  the  trial  judge  or  referee  as  to  how  the  case  shall  be  re- 
settled/^" nor  require  the  trial  judge  to  act  in  any  way  con- 
trary to  his  own  recollection  of  what  actually  occurred  on 
the  trial,^""  though  the  judge  cannot  decline  to  resettle  a 
case  merely  because  the  matters  claimed  to  have  occurred  on 
the  trial  do  not  appear  in  the  stenographer's  minutes,  though 
he  can  say  that  the  facts  alleged  and  sought  to  be  inserted  in 
the  ease  did  not  occur,  in  which  case  his  certificate  is  con- 
clusive in  so  far  as  to  the  right  to  a  resettlement  is  con- 
cerned.^"^ Time  may  be  granted  appellants  to  correct  the 
record  so  as  to  show  that  the  case  has  been  settled  and  signed 
by  the  court. ^"^  If  the  case  is  not  signed  by  the  judge  nor  or- 
dered to  be  annexed  to  the  roll,  it  must  be  sent  back  for  re- 
settlement.^"^  So  where  the  case  on  appeal  is  so  imperfect 
that  the  question  which  is  supposed  to  have  arisen  cannot  be 
properly  examined,  it  will  be  sent  back  for  correction.^"*  And 
if  a  case  or  bill  of  exceptions  sets  forth  the  evidence  without 
condensation,  the  reviewing  court  may  order  the  same  back 
for  resettlement.^"^ 

The  refusal  of  the  judge  to  allow  counsel  to  be  heard  in 
relation  to  settling  the  case  is  ground  for  granting  a  resettle- 

i97McManus  v.  Western  Assur.  Co.,  fO  App.  Div.  86,  57  N.  Y.  Supp. 
559. 

issMcCready  v.  Lindenborn,  24  Misc.  606,  54  N.  Y.  Supp.  46;  Zim- 
mer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp.  247; 
Rice  V.  Isham,  1  Keyes,  44.  See,  also.  People  v.  Ash,  44  App.  Div.  6,  60 
N.  Y.  Supp.  436;  Witherbee  v.  Taft,  47  App.  Div.  627,  62  N.  Y.  Supp. 
242. 

i99Renwick  v.  New  York  El.  R.  Co.,  59  Super.  Ct.  (27  J.  &  S.)  96,  13 
N.  Y.  Supp.  600. 

200  Zimmer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp. 
247. 

201  Foster  v.   Standard  Nat.  Bank,   21  Misc.   8,   46  N.  Y.   Supp.   839. 

202  Brush  V.  Blot,  11  App.  Div.  626,  42  N.  Y.  Supp.  761. 

203  McNlsh  V.  Bowers,  30  Hun,  214. 

204  Matter  of  Strasburger,  27  State  Rep.  509,  7  N.  Y.  Supp.  547. 

205  Rule  34  of  General  Rules  of  Practice;  Shaw  v.  Bryant,  65  Hun, 
57,  19  N.  Y.  Supp.  618. 
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ment,^"*  as  is  a  stenographer's  omission  to  note  an  excep- 
tion;'"^ but  a  resettlement  should  not  he  allowed  merely  to 
insert  evidence  of  a  conceded  or  immaterial  fact,^°*  nor  to  insert 
an  exception  to  the  admission  or  rejection  of  evidence  unless 
it  appears  that  an  objection  was  taken.^°°  A  motion  for  a 
resettlement  should  be  granted  to  have  a  qualification  of  an 
objection  inserted  as  it  occurred  after  the  ruling  and  excep- 
tion, where  there  is  no  dispute  about  the  facts  and  nothing 
in  the  order  to  show  that  the  recollection  of  the  trial  judge 
in  any  manner  differs  from  the  official  stenographer's  rec- 
ord.^^"  On  resettlement,  the  appellant  is  entitled  only  to  have 
the  exceptions  noted  in  the  exact  place  in  the  record  at  which 
they  were  taken.^^^  A  case  when  settled  ceases  to  be  the 
property  of  the  litigants  and  becomes  a  judicial  record  so  that 
neither  party  has  a  right  to  change  it  and  where  the  require- 
ment "here  insert  same"  (referring  to  exhibits)  is  omitted 
and  in  lieu  thereof  it  is  stated  that  the  exhibit  could  not  be 
obtained,  the  case  may  be  made  to  conform  to  the  facts.^^^ 

It  has  been  decided  that  the  appellate  division  has  power, 
even  after  the  decision  of  an  appeal,  to  permit  the  case  to  be 
corrected  in  furtherance  of  justice,^^^  though  it  is  generally 
held  that  no  power  exists  to  allow  the  amendment  after  final 
determination  or  disposition  of  the  case  by  the  appellate 
court,^"  especially  where  the  matters  sought  to  be  inserted  by 
amendment  were  not  before  an  intermediate  court.^^^ 

206  Root  V.  King,  6  Cow.  569. 

207  Toner  v.  City  of  New  York,  1  Abb.  N.  C.  302. 

208  Levey  v.  Dennett,  25  Misc.  307,  54  N.  Y.  Supp.  584;  Green  v. 
Sbute,  15  Daly,  361,  7  N.  Y.  Supp.  646. 

209Zimmer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y. 
Supp.  247. 

210  Csatlos  V.  Metropolitan  St.  R.  Co.,  63  App.  Div.  271,  71  N.  Y.  Supp. 

254 

211  Zimmer  v.  Metropolitan  St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp. 

247. 

2i2McCready  v.  Lindenborn,  24  Misc.  606,  54  N.  Y.  Supp.  46. 

213  Hix  V.  Edison  Elec.  Light  Co.,  12  App.  Div.  627,  42  N.  Y.  Supp. 
769-  O'Gorman  V.  Kamak,  5  Daly,  517. 

21*  Drake  v.  New  York  Iron  Mine,  38  App.  Div.  71,  55  N.  Y.  Supp. 
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Formal  or  clerical  errors  will  be  amended  in  the  appellate 
court. ^^''  Thus,  an  amendment  of  the  case  on  appeal  by  insert- 
ing a  statement  that  the  case  contains  all  the  evidence,  is 
properly  granted  by  the  appellate  court  where  the  respondent 
concedes  that  the  case  does  contain  all  the  evidence. ^^'  But  the 
appellate  division  has  no  jurisdiction  of  a  motion  to  have  dis- 
allowed certain  amendments  to  a  proposed  case  which  had 
been  allowed  by  the  referee  before  whom  the  ease  was  tried. ^^' 

An  order  at  special  term  directing  defendant  to  make  cor- 
rections in  a  case  should  not  restrain  him  from  moving  the 
same  for  argument  or  arguing  the  same  on  appeal  until  the 
case  is  corrected. ^^^ 

If  the  motion  is  denied,  it  cannot  regularly  be  renewed  be- 
fore another  justice,^^"  and  the  decision  is  conclusive  on  the 
appellate  tribunal. ^^^  An  order  "denying"  a  motion  to  re- 
settle a  proposed  case  is  appealable, ^^^  but  will  not  be  dis- 
turbed unless  there  is  a  manifest  abuse  of  power. ^^' 

§  1917.    Effect. 

The  entry  of  final  judgment,  and  the  subsequent  proceed- 
ings to  collect  or  otherwise  enforce  it,  are  not  stayed  by  the 
preparation  or  settlement  of  a  case  unless  an  order  for  such 
a  stay  is  procured  and  served.^-* 

920;  Kettle  v.  Turl,  14  Misc.  637,  35  N.  Y.  Supp.  1101,  1110;   Catlin  v. 
Cole,  10  Abb.  Pr.  387. 

215  Freudenheim  v.  Raduziner,  16  Misc.  9,  37  N.  Y.  Supp.  647. 

216  Farmers'  Loan  &  Trust  Co.  v.  Carroll,  2  N.  Y.  (2  Comst.)  566; 
Labens  v.  Fielden,  15  Abb.  Pr.  177;  Barnard  v.  Gantz,  69  Hun,  104,  23 
N.  Y.  Supp.  260;  Martin  v.  Baust,  23  App.  Div.  234,  48  N.  Y.  Supp.  989. 

21T  Martin  v.  Baust,  23  App.  Div.  234,  48  N.  Y.  Supp.  989. 
218  Ross  V.  Ingersoll,  35  App.  Div.  379,  54  N.  Y.  Supp.  827. 
210  McManus  v.  Western  Assur.  Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
559. 

220  Smith  V.  Coe,  31  Super.  Ct.  (1  Sweeny)  385. 

221  Grossman  v.  Supreme  Lodge,  JC.  &  L.  of  H.,  22  State  Rep.  522,  16 
Civ.  Proc.  R.   (Browne)  215,  5  N.  Y.  Supp.  122. 

222  New  York  Rubber  Co.  v.  Rotbery,  112  N.  Y.  592;  Zimmer  v.  Metro- 
politan St.  R.  Co.,  28  App.  Div.  504,  51  N.  Y.  Supp.  247;  Csatlos  v.  Met- 
ropolitan St.  R.  Co.,  63  App.  Div.  271,  71  N.  Y.  Supp.  254. 

223  So  beld  wbere  case  as  settled  conformed  to  notes  of  stenographer. 
Ditmas  v.  McKane,  87  App.  Div.  54,  83  N.  Y.  Supp.  1077. 

224  Code  Civ.  Proc.  §  1005;  Savage  v.  Hicks,  2  Wend.  246. 
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CHAPTER  I. 

GENERAL  RULES  RELATING  TO  NEW  TRIALS. 

Scope  of  treatment,  §  1918. 
Statutes,  §  1919. 
Propriety  of  motion,  §  1920. 
Necessity  of  motion,  §  1921. 
Stipulation  for  new  trial,  §  1922. 
Motion  as  stg,y  of  proceedings,  §  1923. 

§  1918.     Scope  of  treatment. 

It  has  been  the  intention  to  include  herein  merely  the  gen- 
eral rules  relating  to  the  obtaining  of  a  new  trial  by  motion. 
New  trials  ordered  on  reversing  a  judgment  on  appeal,  which 
are  often  confounded  with  new  trials  procured  by  motion,  have 
been  eliminated.  Statutory  new  trials  in  ejectment  will  be 
considered  in  a  subsequent  chapter. 

§  1919.    Statutes. 

The  Code  provisions  relating  to  new  trials  in  general  are 
contained  in  chapter  10,  title  1,  art.  3,  sections  992-1007. 
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§  1920.    Propriety  of  motion. 

After  a  trial  by  jury,  a  motion  for  a  new  trial  may  be  made 
on  the  judge 's  minutes  on  any  ground  set  forth  in  section  999 
of  the  Code,  or  exceptions  may  be  ordered  heard  in  the  appel- 
late division  in  the  first  instance  (Code,  §  1000),  or  a  motion 
may  be  made  at  special  term  (Code,  §  1002).  The  same  rule 
applies  where  specific  questions  of  fact  in  an  equity  action 
have  been  tried  by  a  jury  (Code,  §  1003)  or  by  a  referee  (Code, 
§  1004). 

If  the  trial  was  by  the  court  without  a  jury  or  by  a  referee 
and  an  interlocutory  judgment  was  directed  to  be  entered,  a 
motion  may  be  made  on  exceptions  at  the  appellate  division, 
provided  the  motion  is  made  before  the  commencement  of  the 
hearing  directed  by  the  interlocutory  judgment  (Code,  §  1001). 
In  other  cases  where  the  trial  is  by  the  court  without  a  jury, 
or  by  a  referee  to  hear  and  determine  all  the  issues,  there  is 
no  Code  provision  for  a  new  trial  based  on  exceptions,  and 
therefore  no  motion  for  a  new  trial  can  be  based  thereon,  since 
the  Code  expressly  provides  that  a  ruling  on  the  trial,  to  which 
an  exception  is  taken,  can  be  reviewed  only  on  an  appeal  from 
the  judgment  except  where  it  is  expressly  prescribed  by  law 
that  a  motion  for  a  new  trial  may  be  made  thereon.^  A  mo- 
tion for  a  new  trial  in  such  a  case,  where  not  based  on  excep- 
tions, can  only  be  made  at  special  term  as  provided  for  by  sec- 
tion 1003  of  the  Code. 

Except  as  already  stated  there  are  no  special  provisions  re- 
lating to  a  new  trial  after  a  reference  to  hear  and  determine. 
It  seems  that  such  a  motion  may  be  made  only  where  not  based 
on  exceptions.  It  should  be  made  at  special  term.  The  Code 
provides  that  a  trial  by  a  referee  cannot  be  reviewed  by  a  mo- 
tion for  a  new  trial  founded  on  an  allegation  of  error  in  a  find- 
ing of  fact  or  ruling  on  the  law,  except  where  the  report  di- 
rects an  interlocutory  judgment  to  be  entered,  and  further 
proceedings  must  be  taken  before  the  court,  or  a  judge  there- 
of, or  a  referee,  before  final  judgment  can  be  entered.^     A  mo- 

1  Code  Civ.  Proc.  §  996.     See,  also,  Mallory  v.  Wood,  14  How.  Pr.  67. 

2  Oode  Civ.  Proc.  §  1002. 
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tion  for  a  new  trial  at  special  term  after  the  trial  of  specific 
questions  of  fact  by  a  referee  is  provided  for  by  section  1004 
of  the  Code. 

The  entry,  collection,  or  other  enforcement  of  a  judgment, 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.** 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the 
statement  thereof  in  a  case,  does  not  prejudice  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence; but  such  a  motion  may  be  made  before  or  after  the 
hearing  of  the  exception ;  or,  in  the  discretion  of  the  court  be- 
fore which  the  exception  is  heard,  at  the  time  of  the  hearing.* 

§  1921.    Necessity  of  motion. 

After  a  verdict,  report,  or  decision  is  rendered,  it  is  often 
advisable  to  promptly  move  for  a  new  trial  to  save  questions 
for  review.  The  Code  expressly  provides  that  after  the  ver- 
dict of  a  jury,  an  appeal  from  the  judgment  can  be  taken  only 
on  "questions  of  law."^  So  if  no  motion  is  made  for  a  new 
trial  of  issues  submitted  to  a  jury  in  an  equity  case,  questions 
of  fact  involved  therein  can  not  be  reviewed  on  an  appeal  from 
the  judgment."  In  other  words,  where  there  is  no  order  en- 
tered denying  a  motion  for  a  new  trial,  the  appellate  court 
cannot  consider  questions  of  fact,  but  is  limited  to  the  excep- 
tions taken  on  the  trial,^  except  in  so  far  as  the  appellate  court 
will  review  a  ruling  on  a  question  of  law  where  no  exception 
has  been  taken.  Hence,  where  the  trial  is  by  a  jury,  the  ques- 
tion of  excessiveness*  or  inadequacy"  of  damages,  or  that  the 

3  Code  Civ.  Proc.  §  1005. 

i  Code  Civ.  Proc.  §  1006. 

BCode  Civ.  Proc.  §  1346,  subd.  2;  Ropes  v.  Arnold,  81  Hun,  476,  30 
N.  Y.  Supp.  997;  Third  Ave.  R.  Co.  v.  Ebling,  100  N.  Y.  98.  Where  an 
order  denying  a  motion  for  a  new  trial  is  made  and  entered  subsequent 
to  the  entry  of  judgment,  it  is  not  an  intermediate  order  so  as  to  be 
reviewable  on  an  appeal  from  the  judgment.  Hymes  v.  Van  Cleef,  39 
State  Rep.  810,  814,  15  N.  Y.  Supp.  341;  Zeisloft  v.  George  V.  Black- 
burne  Co.,  91  N.  Y.  Supp.  8. 

6  Ward  V.  Warren,  15  Hun,  600;  Chapin  v.  Thompson,  23  Hun,  12,  15. 

7  Gibson  v.  Denton,  4  App.  Div.  198,  38  N.  Y.  Supp.  554;  Hatch  y. 
Spooner,  1  App.  Div.  408,  37  N.  Y.  Supp.  295. 

sAlfaro  v.  Davidson,  40  Super.  Ct.   (8  J.  &  S.)   87. 
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verdict  is  against  evidence,^"  can  be  urged  only  by  a  motion 
for  a  new  trial.  So  the  only  way  to  urge  surprise  or  to  utilize 
newly-discovered  evidence  is  by  a  motion  for  a  new  trial,  irre- 
spective of  whether  the  trial  was  by  jury  or  without  a  jury.^^ 

§  1822.    Stipulation  for  new  trial. 

If  a  case  has  been  fairly  tried,  the  parties  cannot,  by  stipula- 
tion, obtain  a  new  trial  though  both  of  the  litigants  join  in 
the  application  therefor.^^ 

§  1923.    Motion  as  stay  of  proceedings. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  a  motion 
for  a  new  trial,  unless  an  order  for  such  a  stay  is  procured  and 
served.^^ 

9  Carpenter  v.  Bears,  4  Hun,  509. 

10  Bhrman  v.  Rothschild,  11  Wkly.  Dig.  315,  23  Hun,  273;  Bostwlck  t. 
Barlow,  14  Hun,  177. 

11  See  Morrison  v.  New  York  &  N.  H.  R.  Co.,  32  Barb.  568. 

12  Nichols  V.  Sixth  Ave.  R.  Co.,  23  Super.  Ct.  (10  Bosw.)  260; 
Schlessinger  v.  Springfield  F.  &  M.  Ins.  Co.,  31  State  Rep.  169,  58  Super. 
Ct.  (26  J.  &  S.)  112,  9  N.  Y.  Supp.  727. 

13  Code  Civ.  Pfbc.  §  1005. 
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§  1924.    In  general. 

The  grounds  for  a  new  trial  are  not  strictly  defined  by  stat- 
ute. And  even  where  the  grounds  are  stated  it  is  questionable 
whether  the  Code  provision  is  exclusive.  But,  as  will  be 
pointed  out  in  the  chapter  relating  to  the  procedure  on  a  mo- 
tion for  a  new  trial,  there  are  certain  grounds  for  a  new  trial 
on  motion  at  special  term  which  are  not  grounds  for  a  new 
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trial  on  a  motion  at  the  trial  term  on  the  judge's  minutes.  It 
should  be  remembered  that  ordinarily  there  is  nothing  which 
is  ground  for  a  new  trial  where  it  appears  that  substantial  jus- 
tice has  been  done  and  that  there  is  no  probability  that  a  sec- 
ond trial  will  produce  a  substantially  different  result.^  The 
true  test  is  whether  justice  requires  that  a  new  trial  be 
granted.^  Thus,  the  general  rule  is  that  a  new  trial  will  Hot 
be  granted  merely  to  permit  plaintiff  to  recover  nominal  dam- 
ages,^ except  where  a  judgment  is  necessary  to  protect  a  prop- 
erty interest.*  In  other  words,  a  new  trial  should  not  be 
granted  merely  to  enable  a  ■  party  to  obtain  costs.  Further- 
more, a  party  cannot  obtain  a  new  trial  on  grounds  based  on 
a  different  theory  of  the  case  from  the  one  on  which  he  insisted 
at  the  trial.^ 

A  new  trial  will  not  be  granted  because  of  error  of  the  mov- 
ing party, <=  nor  to  decide  an  issue  not  raised  at  the  trial.^  So 
a  new  trial  will  not  be  allowed  to  permit  a  party  to  prove  that 
which  he  treated  at  the  trial  as  immaterial  and  irrelevant,' 
nor  to  enable  a  party  to  take  advantage  of  a  statute  passed 
after  the  trial." 

A  new  trial  has  been  granted  because  of  the  exhibition  of  an 
injured  foot  to  the  jury  where  tending  to  arouse  their  preju- 

iHorton  v.  Hendershot,  1  Hill,  118;  Hay  den  v.  Palmer,  7  Hill,  385; 
Todd  V.  Eighmie,  10  App.  Div.  142,  75  State  Rep.  1379,  41  N.  Y.  Supp. 
1013. 

2  Lavelle  v.  Corrignio,  86  Hun,  135,  67  State  Rep.  122,  33  N.  Y.  Supp. 
376.  Slight  and  technical  errors  not  ground.  Koster  v.  Noonan  8 
Daly,  231. 

sDevendorf  v.  Wert,  42  Barb.  227;  Stephens  v.  "Wider,  32  N.  Y.  351;- 
Fleming  v.  Gilbert,  3  Johns.  528;  Funk  v.  Evening  Post  Pub.  Co.,  76 
Hun,  497,  59  State  Rep.  333,  27  N.  Y.  Supp.  1089.  But  see  Smith  v. 
Bingham,  29  State  Rep.  612,  9  N.  Y.  Supp.  97. 

*  Skinner  v.  Allison,  54  App.  Div.  47,  66  N.  Y.  Supp.  288. 

5  Staring  v.  Bowen,  6  Barb.  109;  Gesoheidt  v.  Quirk,  5  Civ.  Proc.  R. 
(Browne)  38. 

8  Parsons  v.  Parsons,  5  Cow.  476. 

7  Jackson  v.  Stephens,  13  Johns.  495. 

8  Northampton  Nat.  Bank  v.  Kidder,  50  Super.  Ct.   (18  J.  &  S.)   246. 
"Babcock  v.  People,  15  Hun,  347. 
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dice  and  inflame  their  passions  against  defendarnts  ;^°  but  new 
trial  has  been  refused  in  a  personal  injury  case  where  plaintiff 
became  prostrated  in  the  court  room  and  was  attended  by 
physicians,  where  there  is  no  evidence  that  the  attack  was 
simulated  or  voluntary,  and  the  court  asked  the  jury  whether 
there  was  any  of  them  whose  decision  would  be  affected  by 
the  occurrence,  and  none  of  them  responded.^^ 

§  1925.    Erroneous  rulings  on  the  trial. 

A  motion  for  a  new  trial,  where  the  trial  was  a  jury  trial, 
whether  on  the  judge's  minutes  or  at  special  term  or  in  the 
appellate  division,  may  be  based  on  exceptions  taken  to  rul- 
ings made  on  the  trial.  This  rule  also  applies  where  there 
has  been  a  trial  by  jury  of  framed  issues  or  a  reference 
other  than  of  the  whole  issue.^^  The  Code  provides,  how- 
ever, that  a  ruling  to  which  an  exception  is  taken  can  be 
re'^ewed  by  a  motion  for  a  new  trial  only  where  there  is  an 
express  provision  authorizing  such  a  review,^'  and  it  seems  to 
follow  that  errors  in  rulings  of  the  court  on  a  trial  without  a 
jury  cannot  be  reviewed  by  a  motion  for  a  new  trial  except 
by  motion  at  the  appellate  division  after  an  interlocutory  judg- 
ment, as  permitted  by  section  1000  of  the  Code,  since  there  is 
no  other  Code  provision  authorizing  a  new  trial  because  there- 
&f.  It  will  be  unnecessary,  in  this  connection,  to  consider,  in 
detail,  what  rulings  are  harmless  and  what  are  ground  of  re- 
versal, since  such  question  will  be  fully  considered  in  connec- 
tion with  appellate  iv:-ocediire,  and  it  is  immaterial  whether 
the  question  arises  on  a  motion  for  a  new  trial  or  on  an  appeal. 
It  will  not  be  out  of  place,  however,  to  briefly  state  that  if  the 
ruling  alleged  as  error  is  one  within  the  discretion  of  the  trial 
court  it  is  elementary  that  such  ruling  will  not  authorize  the 

10  Bratez  V.  Fonda,  J.  &  G.  R.  Co.,  20  Misc.  123,  79  State  Rep.  SOS,  45 
N.  Y.  Supp.  808.  See,  also,  Rost  v.  Brooklyn  Heights  R.  Co.,  10  App. 
Div.  477,  47  N.  Y.  Smpp.  1069. 

11  McGloin  v.  Metropolitan  St.  R.  Co.,  71  App.  Div.  72,  75  N.  Y.  Snpp. 
593. 

12  Rule  31  of  General  Rales  of  Practice. 

13  Code  Civ.  Free.  §  996. 

N.  Y.  Prac.-169. 
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•  granting  of  a  new  trial  unless  the  discretion  has  been  clearly 
abused.^* 

A  new  trial  will  not  be  granted  because  the  reason  upon 
which  a  correct  decision  was  placed  is  untenable,^^  nor  because 
of  the  reversal  of  an  authority  relied  on  by  the  trial  judge, 
if  it  appears  that  his  decision  may  have  been  correct  notwith- 
standing such  reversal.^" 

If  the  new  trial  is  asked  for  on  exceptions  because  of  legal 
error  at  the  trial,    the  court  has  no  discretion.^'' 

Rulings  on  evidence.  Error  in  receiving  or  in  exclud- 
ing evidence  is  not  always  ground  for  granting  a  new  trial, 
inasmuch  as  the  general  rule  is  that  if  it  appears  that  such  er- 
ror could  not  by  any  legal  possibility  have  affected  the  verdict 
to  the  injury  of  the  party  objecting,  the  error  may  be  disre- 
garded, and  a  new  trial  denied.^'  So  if  documentary  evi- 
dence, which  is  insufficiently  authenticated,  has  been  ei'rone- 
ously  admitted  on  the  trial,  a  new  trial  should  not  be  graujied 
where  a  properly  authenticated  copy  is  produced  and  fileu  on 
the  motion  for  a  new  trial.^°  So  where  error  in  admitting  evi- 
dence to  rebut  a  defense  is  set  forth  as  the  ground  for  a  new 
trial,  but  the  evidence  given  in  support  of  the  defense  is 
wholly  insufficient,  a  new  trial  should  not  be  granted  because 
of  the  error. ^''  But  an  error  in  the  admission  of  evidence 
should  not  be  disregarded  if  it  may  have  turned  the  scale  on 
the  question  of  credibility  of  witnesses.^^  A  new  trial  will 
not  be  ordinarily  granted  because  of  the  admission  of  imma- 

i4Rapelye  v.  Prince,  4  Hill,  119;  McCready  v.  Lindenborn,  37  App. 
Div.  425,  56  N.  Y.  Supp.  54;  Obart  v.  Simmons  Soap  Co.,  13  Civ.  Proo.  R. 
(Browne)   227,  27  WMy.  Dig.  311,  11  State  Rep.  890. 

15  Stevens  v.  Corn  Exch.  Bank,  5  T.  &  C.  283,  3  Hun,  147;  Opdyke  v. 
Prouty,  6  Hun,  242. 

16  Fleet  V.  Kalbfleisch,  43  Hun,  443,  6  State  Rep.  755. 

"  Anderson  v.  Rome,  W.  &  0.  R.  Co.,  54  N.  Y.  334;  Henderson  v.  Hen- 
derson, 2  Abb.  N.  C.  102. 

18  Crary  v.  Sprague,  12  Wend.  41;  Dart  v.  Laimbeer,  107  N.  Y.  664; 
Rundle  v.  Allison,  34  N.  Y.  180. 

iDMarkoe  v.  Aldricb,  1  Abb.  Pr.  55. 

soBronsqn  v.  Tuthill,  1  Abb.  Dec.  206,  3  Keyes,  32. 

21  Battin  v.  Healey,  36  How.  Pr.  346. 
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terial  evidence  on  cross-examination,^^  but  the  bringing  out  on 
cross-examination  of  immaterial  evidence  which  might  have 
prejudiced  the  jury  against  the  witness  is  ground  for  a  new 
trial/'  as  is  the  admission  of  testimony  merely  speculative  in 
its  character  as  to  the  main  issue  in  the  case.^*  Evidence  er- 
roneously admitted  is  not  to  be  deemed  harmless  merely  be- 
cause another  issue  existed  in  the  case  which  might  have  been 
decided  in  favor  of  the  successful  party.^^  A  new  trial  will 
not  be  granted  because  of  error  in  excluding  evidence,^"  or  in 
receiving  evidence,^^  bearing  only  on  the  measure  of  damages, 
where  the  jury  finds  against  any  cause  of  action.  A  new  trial 
will  be  granted,  however,  for  error  in  the  reception  or  rejec- 
tion of  evidence  relating  to  the  question  of  damages  in  a  stat- 
utory action  for  causing  the  death  of  a  person,  where  the  ver- 
dict is  very  large  and  borders  on  excessiveness,  though  in  other 
cases  the  error  might  have  been  disregarded.^^  Error  in  ad- 
mitting or  rejecting  evidence  is,  however,  a  ground  for  a  new 
trial  where  a  verdict  either  way  would  not  be  without  evidence 
to  support  it.^'  A  new  trial  should  be  granted  because  of  the 
improper  admission  of  evidence  where  it  appears  that  the  de- 
feated party  "may"  have  been  injured  by  it;  it  not  being 
enough  that  he  probably  was  not  injured.^" 

It  is  specially  provided  by  the  Code  that  errors  in  rulings 
on  questions  of  evidence,  or  in  any  other  ruling,  committed 
on  the  trial  of  special  (feigned)  issues,  do  not  entitle  the  ex- 
cepting party  to  a  new  trial  of  the  case  if  the  court  is  of  the 

22  Van  Buren  v.  Stokes,  3  T.  &  C.  511,  1  Hun,  434. 

23  Olney  v.  Blosier,  12  State  Rep.  211. 
24Duryea  v.  Vosburgh,  121  N.  Y.  57. 

25  Ayres  v.  Water  Com'rs  of  Binghamton,  22  Hun,  297. 

26  Brown  v.  Hoburger,  52  Barb.  15. 

27  Yates  V.  New  York  Cent.  &  H.  R.  R.  Co.,  67  N.  Y.  100. 

28  Mcllwaine  v.  Metropolitan  St.  R.  Co.,  74  App.  Div.  496,  77  N.  Y. 
Supp.  426. 

29Baird  v.  Daly,  68  N.  Y.  547. 

soGillet  V.  Mead,  7  Wend.  193;  Sims  v.  Sims,  75  N.  Y.  466;  Waring  v. 
United  States  Tel.  Co.,  4  Daly,  233,  44  How.  Pr.  69. 
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opinion  that  substantial  justice  does  not  require  that  a  new 
trial  should  be  granted." 

— —  Error  in  charge.  Whether  error  in  charging  the  jury, 
or  in  refusing  to  charge,  is  ground  for  a  new  trial,  depends  on 
whether  such  error  has  influenced  the  jury  in  their  verdict.'^ 
For  instance,  a  new  trial  should  Hot  be  granted  where  the  er- 
roneous part  of  the  charge  relates  to  a  branch  of  the  ease 
which  the  jury  had  no  occasion  to  consider,*^  nor  where  the 
instructions  relate  to  the  question  of  damages  and  the  jury 
finds  that  plaintiff  is  not  entitled  to  recover  anything.^*  How- 
ever, an  apparent  possibility  of  injury  from  an  erroneous 
charge  requires  the  granting  of  a  new  trial  unless  the  party 
seeking  to  take  advantage  of  the  verdict  conclusively  estab- 
lishes the  absence  of  injury.^^  Error  in  submitting  the  ques- 
tion of  exemplary  damages  to  the  jury  will  not  be  disregarded 
although  it  appears  that  the  verdict  was  small.^* 

§  1926.    Verdict  a^fainist  the  weil^M  of  evidence. 

A  verdict  "against  the  weight  of  evidence"  is  "contrary  to 
the  evidence ' ' — as  the  term  is  used  in  the  Code.^'  A  motion,  to 
set  aside  a  verdict  as  contrary  to  the  evidence  is  not  governed 
by  any  well  defined  rules  but  depends  to  a  great  degree  upon 
the  peculiar  circumstances  of  each  case.  It  is  addressed  to  the 
sound  discretion  of  the  court,  and  whether  it  should  be  granted 
or  refused  involves  the  inquiry  whether  substantial  justice  has 
been  done,  the  court  having  in  view  solely  the  attainment  of 
that  end.^*    Of  course,,  this  ground  applies  only  to  trials  by  .jury. 

31  Code  Civ.  Proc.  §  1003.    See,  also,  Browne  v.  Murdbck,  12  Abb  N  C 
360. 

32  Mansfield  v.  Wheeler,  23  Wend.  79;  Ledyard  v.  Jones  7  N  Y  (3 
Seld.)    550. 

33  Hager  v.  Hager,  38  Barb.  92. 
3*  Marcly  v.  Shults,  29  N.  Y.  346. 

36  Gaylord  v.  Karst,  43  State  Rep.  531,  17  N.  Y.  Supp.  720. 
36  Murphy  v.  Central  Park,  N.  &  E.  River  R.  Co.    4S  Super   Ct    (16 
J.  &  S.)   96. 

3T  Krakower  v.  Davis,  20  Misc.  350,  45  N.  Y.  Supp.  780. 

38  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y.   628.     Discretion  of  court. 
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The  court  may  set  aside  a  verdict  on  its  own  motion  where  it 
is  manifestly  against  the  weight  of  evidence.'*  If  there  is  con^ 
flicting  evidence,  it  is  not  enough  that  the  court  deems  the  con,- 
elusion  reached  by  the  jury  to  he  erroQeous/"  or  that  the  court 
would  have  come  to  a  differeut  conclusion,"  hut  there  must  he 
such  a  preponderance  of  evidence  as  to  satisfy  the  court  that 
there  was  either  an  absolute  mistake  on  the  part  of  the  jury  or 
that  they  acted  under  the  influence  of  bias,  prejudice,  passion, 
of  corruption.*^  In  other  words,  the  verdict  must  be  so  against 
a  striking  preponderance  of  evidence  that  a  comjnon  exercise 
of  judgment  demands  a  new  trial.*'  The  court  is  more  lim- 
ited in  its  power  than  where  the  question  is  raised  on  an  ap- 
peal from  a  judgment  entered  upon  a  decision  of  a  court  or 
the  report  of  a  referee.  A  verdict  will  not  be  disturbed  merely 
because  the  court  thinks  the  evidence  not  strong,**  nor  merely 
because  there  is  a  strong  preponderance  of  evidence  in  favor 
of  the  defeated  party,*^  nor  merely  because  the  number  of 
witnesses  on  the  side  of  the  defeated  party  preponderates  over 
the  number  of  witnesses  for  the  successful  party. *°  But  a 
judge  may  set  aside  a  verdict  supported  only  by  the  testi- 
mony of  an  interested  party  where  opposed  by  that  of  the 
adverse  party  and  of  disinterested  witnesses  on  the  ground 
that  it  is  so  against  the  weight  of  evidence  as  to  be  clearly 
the  result  of  sympathy,  passion,  or  prejudice.*'     And  the  testi- 

Oberlie  v.  Bushwick  Ave.  R.  Co.,  6  State  Rep.  771;  Young  v.  Stone,  77 
Hun,  395,  60  State  Rep.  419,  28  N.  Y.  Supp.  881. 

39  Schmidt  v.  Brown,  80  Hun,  183,  61  State  Rep.  831,  30  N.  Y.  Supp.  68. 

40Winchell  v.  Latham,  6  Oow.  682;  Mackey  v.  New  York  Cent.  R.  Co., 
27  Barb.  528. 

41  Franklin  Coal  Co.  v.  Hlcta,  46  App.  Div.  441,  61  N.  Y.  Supp.  875. 

42  Cohen  v.  Dupont,  3  Super.  Ct.  (1  Sandf.)  260;  McCann  v.  New  York 
&  Q.  C.  R.  Co.,  73  App.  Div.  305,  76  N.  Y.  Supp.  684. 

43  Gray  v.  Delaware,  L.  &  W.  R.  Co.,  48  Super.  Ct.  (16  J.  &  S.)  121; 
Mclntyre  v.  Strong,  48  Super.  Ct.  (16  J.  &  S.)  127,  63  How.  Pr;  43. 

44  Williams  v.  Vanderbilt,  29  Barb.  491. 

45  Hickinbottom  v.  Delaware,  L.  &  W.  R.  Co.,  15  State  Rep.  11. 
4eFitton  v.  Brooklyn  City  R.  Co.,  25  State  Rep.  943,  5  N.  Y.  Supp. 

641.  Verdict  may  be  set  aside  as  procured  by  perjury.  Serwer  v.  Ser- 
ver, 71  App.  Div.  415,  75  N.  Y.  Supp.  842. 

47  Langlois  v.  Hayward,  36  State  Rep.  59,  13  N.  Y.  Supp.  200;  Reynolds 
V.  Nev/  York  Cent.  &  H.  R.  R.  Co.,  20  App.  Div.  339,  46  N.  Y.  Supp.  763. 
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mony  of  plaintiff  in  a  personal  injury  case  is  overcome  by 
the  evidence  of  four  disinterested  witnesses  corroborating  the 
motorman  and  conductor  of  the  car  as  to  the  contributory 
negligence  of  plaintiff  so  as  to  require  a  new  trial  where  a 
verdict  has  been  rendered  for  plaintiff.*^  A  new  trial  is  prop- 
erly granted  on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  where  the  testimony  of  the  greater  num- 
ber of  witnesses  is  of  a  character  to  make  their  statements 
more  probable  than  those  of  the  successful  party.*'  The  vei'- 
dict  may  be  set  aside  as  against  the  weight  of  evidence  though 
it  would  have  been  improper  for  the  court  to  direct  a  verdict.^" 
And  the  court  will  not  refuse  to  set  aside  a  verdict  as  against 
the  weight  of  evidence  merely  because  the  jury  inspected  the 
locus  in  quo,  where  the  object  of  such  inspection  was  merely 
to  enable  the  jury  to  better  understand  the  evidence.°^  But 
a  new  trial  will  not  be  granted  because  the  verdict  is  not  ac- 
cording to  the  theory  of  either  party,^^  nor  because  of  the 
insufficiency  of  the  evidence  to  prove  a  fact  which  at  the  trial 
both  parties  assumed  to  be  proved.^^  And  it  is  not  allowable 
to  set  aside  a  verdict  as  against  the  weight  of  evidence  in  aid 
of  a  defense  not  pleaded  though  proved  at  the  trial."* 

In  actions  for  a  penalty.    Prior  to  the  Code,  it  was 

quite  uniformly  held  that  in  actions  for  a  penalty  a  verdict 
for  defendant  would  not  be  set  aside  merely  on  the  ground 
that  it  was  against  evidence,""  and  the  rule  was  extended  to 

*8  Bologna  v.  Metropolitan  St.  R.  Co.,  31  Misc.  506,  64  N.  Y.  Supp.  559. 
*8Troteky  v.  Forty-Second  St.  &  G.  St.  Ferry  R.  Co.,  73  Hun,  26,  57 
State  Rep.  155,  25  N.  Y.  Supp.  1054. 

50  Pierce  v.  Metropolitan  St.  R.  Co.,  21  App.  Div.  427,  47  N.  Y.  Supp. 
540;  Ludeman  v.  Third  Ave.  R.  Co.,  30  App.  Div.  520,  52  N.  Y.  Supp.  310; 
McDonald  v.  Metropolitan  St.  R.  Co.,  167  N.  Y.  66. 

51  Peck  V.  Fonda,  J.  &  G.  R.  Co.,  25  State  Rep.  95,  6  N.  Y.  Supp.  379. 

52  Wolf  V.  Goodhue  F.  Ins.  Co.,  43  Barb.  400.  Followed  In  Scheider 
V.  Corby,  15  Hun,  493. 

53  Patterson  v.  Westervelt,  17  Wend.  543;  Beekman  v.  Bond,  19  Wend. 
444. 

54  Van  Mater  v.  Burns,  76  Hun,  3,  59  State  Rep.  610,  27  N.  Y.  Supp. 
624. 

55  Lawyer  v.  Smith,  1  Denio,  207. 
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actions  for  libel  and  slander  and  other  actions  vindictive  in 
their  nature;^"  but  since  the  present  Code,  courts  will  not 
deny  plaintiff  a  new  trial  even  in  a  penal  action  unless  it  is 
consistent  with  the  conscience,  justice,  and  equity  of  the  case 
to  do  so.^^ 

Effect  of  two  or  more  juries  reaching  same  conclusion. 

Where  two  successive  verdicts  are  the  same,  the  second  will 
not  ordinarily  be  disturbed  on  the  ground  that  it  is  against 
the  weight  of  evidence, ^'^  though  sometimes  a  second  verdict  is 
set  aside  as  against  the  weight  of  evidence ;  but  unless  the  cir- 
cumstances are  extraordinary  and  the  verdict  is  clearly  out- 
rageous, a  court  is  not  justified  in  setting  aside  a  third  verdict 
on  the  same  facts  as  against  the  weight  of  evidence.^"  Even  a 
third  yerdict  in  favor  of  a  plaintiff  will  be  set  aside,  however, 
where  based  merely  on  the  uncorroborated  testimony  of  a 
party  which  is  contradicted  by  his  former  testimony  and  by  all 
the  facts  and  circumstances  of  the  ease.^" 

Motion  for  nonsuit  or  directed  verdict  asjcondition  pre- 
cedent. It  is  not  a  condition  precedent  to  a  motion  made  for 
a  new  trial  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence  that  a  motion  for  a  nonsuit  or  directed  verdict  sho\ild 
have  been  made.^^ 

Excessive  or  inadequate  damages.     Whether  a  new  tria] 

should  be  granted  for  excessive  or  inadequate  damages  re§ts 
within  the  discretion  of  the  trial  court  in  eases  where  there 

66  Jarvis  v.  Hatlieway,  3  Johns.  180. 

57  People  V.  Glasgow,  30  App.  Div.  94,  52  N.  Y.  Supp.  24. 

58McCann  v.  New  York  &  Q.  C.  R.  Co.,  73  App.  Div.  305,  76  N.  Y. 
Supp.  684;  Ludeman  v.  Third  Ave.  R.  Co.,  72  App.  Div.  26,  76  N.  Y. 
Supp.  128;  Barrett  v.  New  York  Cent.  &  H.  R.  R.  Co.,  45  App.  Div.  225, 
61  N.  Y.  Supp.  9. 

59  McCann  v.  New  York  &  Q.  C.  R.  Co.,  73  App.  Div.  305,  76  N.  Y. 
Supp.  684;  Seely  v.  Shafeer,  32  State  Rep.  480,  10  N.  Y.  Supp.  283;  Dor- 
win  V.  Westbrook,  11  App.  Div.  394,  76  State  Rep.  1123,  42  N.  Y.  Supp. 

1123. 

60  Williams  v.  Delaware,  L.  &  W.  R.  Co.,  66  App.  Div.  336,  73  N.  Y. 

Supp.  38. 

61  Mitchell  V.  Rouse,  19  App.  Div.  561,  46  N.  Y.  Supp.  523;  Haist  v. 
Bell,  24  App.  Div.  252,  48  N.  Y.  Supp.  405;  Standard  Oil  Co.  v.  Amazon 
Ins.  Co.,  79  N.  Y.  506. 
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is  no  le^al  measure  of  damages  or  where  the  correctness  of 
the  decision  of  the  court  cannot  be  determined  by  the  applica- 
tion of  definite  and  precise  rules.*^  The  power  to  grant  a 
new  trial  in  actions  founded  on  a  tort  on  the  ground  that  dam- 
ages are  excessive  should  be  sparingly  exercised,*'  and  the 
discretion  be  confined  within  the  latitude  fixed  by  rules  and 
precedents.**  In  actions  where  exemplary  damages  may  be 
awarded,  such  as  actions  for  assault  and  battery,  libel,  slan- 
der, etc.,  it  has  been  held  that  the  court  will  not  interfere 
with  the  verdict,  as  excessive  or  inadequate,  unless  the  dam- 
ages are  so  outrageous  as  to  strike  every  one  with  the  enormity 
and  injustice  of  them  so  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  prejudice,  partiality,  or  corrup- 
tion;"^ but  the  later  decisions  seem  to  abolish  the  distinction 
between  such  actions  and  other  actions  based  on  a  tort.*°  A 
new  trial  should  not  be  granted  for  insufiiciency  of  damages 
'in  an  action  for  slander,  where  only  nominal  damages  are 
awarded,  where  the  evidence  justifies  a  verdict  for  defendant 
[sustaining  the  justification  set  up  in  the  answer.*'  It  is  not 
Iground  for  a  new  trial  that  plaintiff  had  offered  to  accept  a 
isum  less  than  that  recovered  on  the  trial."'  On  a  motion  to 
iset  aside  a  verdict  as  excessive,  the  rule  of  damages  adopted 
Iby  the  court  is  to  be  considered.*" 

If  a  verdict  is  set  aside  as  excessive  and  on  a  second  trial 
lit  is  partially  reduced,  it  will  generally  not  be  set  aside  again 
as  excessive,'"  but  if  increased  damages  are  awarded  on  a 
second  trial,  the  verdict  will  ordinarily  be  set  aside  a  second 
time.'^ 

82  14  Enc.  PI.  &  Ft.  755. 

«3Clapp  V.  Hudson  River  R.  Co.,  19  Barb.  461;  Blum  v.  Higglns,  3 
Abb.  Pr.  104. 

84  Quirk  V.  Siegel-Cooper  Co.,  26  Misc.  244,  56  N.  Y.  Supp.  49. 

85  Coleman  v.  Southwick,  9  Johns.  45,  51;  Fry  v.  Bennett,  9  Abb.  Pr. 
45;  Crane  v.  Bennett,  77  App.  Dlv.  102,  112,  79  N.  Y.  Supp.  66. 

88  See  People  v.  Glasgow,  30  App.  Div.  94,  52  N.  Y.  Supp.  24. 
0'  Wavle  v.  Wavle,  9  Hun,  125. 

83  Reebe  v.  Robert,  12  Wend.  413. 

«»  Felts  V.  Collins.  67  App.  Div.  430,  73  N.  Y.  Supp.  796. 
TO  Peck  v.  New  York  Cent.  &  H.  R.  R.  Co.,  8  Hun.  286. 
fi  Slahar   v.   Simmons,   47   Hun,   479. 
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The  court  may,  in  some  cases,  refuse  to  set  aside  a  verdict 
as  excessive  where  plaintiff  consents  to  deduct  the  amount 
deemed  excessiveJ^ "  Thus,  a  new  trial  will  not  be  granted  be- 
cause the  verdict  exceeds  the  amount  demanded  in  the  com- 
plaint, if  plaintiff  consents  to  a  reduction  of  the  verdict  to 
the  amount  demanded  in  the  complaint.''^  So  if  a  verdict  is 
excessive  because  of  interest  being  added,  the  court  may  allow 
the  party  to  remit  such  interest.'* 

The  power  to  set  aside  a  verdict  as  inadequate  is  as  com- 
prehensive as  the  power  to  set  aside  a  verdict  as  excessive.'® 
Inadequacy  of  the  damages' is  ground  for  granting  a  new  trial 
on  the  minutes  of  the  trial  judge,"  and  if  a  verdict  is  grossly 
inadequate,  plaintiff  is  entitled  to  a  new  trial  on  payment  of 
costs  unless  defendant  consents  to  a  material  increase  in  the 
amount  of  damages  found.''  Whenever  the  court  is  called 
upon  to  set  aside  a  verdict  for  inadequacy,  it  should  be  made 
to  appear  that  the  prevailing  party  received  a  verdict  for  an 
amount  less  than  any  view  of  the  testimony,  consistent  with 
the  right  of  such  party  to  a  recovery,  justifies.'^  So  a  verdict 
for  a  portion  of  the  amount  claimed  will  be  set  aside  where 
the  plaintiff  is  entitled  to  the  whole  amount  if  he  is  entitled 
to  recover  anything.'®  But  defendant  cannot  insist  on  a  new 
trial  on  the  ground  that  the  damages  awarded  to  plaintiff  are 
inadequate.*" 

T2  Sears  v.  Conover,  4  Abb.  Dec.  179,  33  How.  Pr.  324,  3  Keyes,  113. 
See  Quirk  v.  Siegel-Cooper  Co.,  43  App.  Div.  464,  60  N.  Y.  Supp.  228. 

75  Dox  V.  Dey,  3  Wend.  356,  362.  See,  also.  Corning  v.  Corning,  6  N. 
T.  (2  Seld.)  97,  104. 

74  McLaughlin  v.  Washington  County  Mut.  Ins.  Co.,  23  Wend.   525. 
T5  Stuart  V.  Press  Pub.  Co.,  83  App.  Div!  467,  473,  82  N.  Y.  Supp.  401. 

76  Lough  V.  Romaine,  36  Super.  Ct.  (4  J.  &  S.)  332;  McKeever  v. 
Weyer,  11  Wkly.  Dig.  258. 

77  Richards  v.  Sandford,  2  E.  D.  Smith,  349,  12  N.  Y.  Leg.  Obs.'94. 

78  Pendleton  v.  Johnston,  39  State  Rep.  173,  59  Super.  Ct.  (27  J.  &  S.) 
331,  14  N.  Y.  Supp.  629: 

79  Powers  V.  Gouraud,  19  Misc.  268,  78  State  Rep.  249,*  44  N.  Y.  Supp. 
249;  Morrissey  v.  Westchester  Elec.  R.  Co.,  30  App.  DIv.  424,  51  N.  Y. 
Supp.  945. 

80  Wolf  V.  Goodhue  F.  Ins.  Co.,  43  Barb.  400;  Lamberty  v.  Roberts,  31 
State  Rep.  148,  9  N.  Y.  Supp.  607. 
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§  1927.    Verdict  contrary  to  law. 

The  phrase  "contrary  to  law"  means  that  the  verdict  is 
one  which  the  law  does  not  authorize  the  jury  to  render  on 
the  evidence  presented  to  them.^^  A  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  law,  only  raises 
the  question  whether  the  verdict  is  one  which  the  law  author- 
izes the  jury  to  render  upon  the  evidence,  and  not  whether  the 
court's  instructions  to  the  jury  were  erroneous;  for  although 
a  verdict  upon  erroneous  instructions  is  contrary  to  law  in  the 
sense  that  it  is  not  authorized  by  law,  yet  it  is  an  error  for 
which  the  court  and  not  the  jury  is  responsible,  and  must  be 
pointed  out  by  an  exception.'^  If  the  jury  disregards  the 
charge  of  the  court,  the  verdict  will  be  set  aside  as  against 
the  law,*^  notwithstanding  the  charge  was  erroneous.'*  So  a 
new  trial  will  be  granted  where  a  verdict  for  plaintiff  for  a 
sum  less  than  that  demanded  in  the  complaint  is  inconsistent 
with  any  finding  at  all  in  plaintilE's  favor  and  is  in  direct 
contravention  of  the  instructions.'^ 

§  1928.    Misconduct. 

Misconduct  is  a  well  recognized  ground  for  the  granting  of 
a  new  trial.  The  misconduct  may  be  that  of  the  successful 
party,  of  any  officer  of  the  court,  of  the  jury,  or  of  spectators 
at  the  trial.'* 

Of  party.     The  fact  that  a  party  has  made  remarks  out 

of  court  in  the  presence  of  the  jury,  reflecting  on  the  character 
of  his  adversary,  is  ground  for  a  new  trial  irrespective  of 

siSwartout  t.  Wlllingham,  31  Abb.  N.  C.  66,  26  N.  Y.  Supp.  769; 
Richardson  v.  Van  Voorhis,  20  State  Rep.  667,  3  N.  Y.  Supp.  599. 

82Swartout  v.  Willingliam,  31  Abb.  N.  C.  66,  6  Misc.  179,  26  N.  Y. 
Supp.  769. 

83  Clark  T.  Richards,  3  E.  D.  Smith,  89;  H.  B.  Smith  Co.  v.  Chapin, 
38  State  Rep.  463,  13  N.  Y.  Supp.  799.  ' 

8*  Rogers  V.  Murray,  16  Super.  Ct.  (3  Bosw.)   357. 

85  Bigelow  V.  Garwitz,  40  State  Rep.  580,  15  N.  Y.  Supp.  940. 

86  Meyer  v.  Fiegel,  38  How.  Pr.  424;  Corley  v.  New  York  &  H   R   Co 
12  App.  Biv.  409,  411,  42  N.  Y.  Supp.  941.    permitting  the  stenographer 
to  enter  jury  room,  without  consent  of  counsel,  is  ground  for  a  new 
trial.    Otto  v.  Young,  43  Misc.  628,  88  N.  Y.  Supp.  188. 
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whether  the  jury  were  influenced  thereby.*'  But  a  new  trial 
on  the  ground  that  fraud  was  practiced  on  the  court  by  a 
party  will  not  be  granted  unless  the  fraud  is  distinctly  proved.** 
In  an  action  for  personal,  injuries,  the  unnecessary  use  of 
crutches  in  the  court  room  has  been  held  a  fraud  practiced  on 
the  court  so  as  to  authorize  the  granting  of  a  new  trial.*" 

Although  a  verdict  will  not  generally  be  set  aside  merely 
because  the  jury  have  been  approached,  if  it  clearly  appears 
that  no  injustice  has- been  done,  and  the  interference  did  not 
aifect  the  result;  yet  if  it  appears  that  they  have  been  ap- 
proached in  such  a  manner  as  might  have  influenced  their  ver- 
dict, it  should  be  set  aside,  without  reference  to  the  source  or 
motive  of  interference."" 

— : —  Of  counsel.  A  new  trial  has  been  granted  where  plain- 
tiff has  erred  in  practice  through  the  erroneous  advice  of  his 
counsel,"^  though  the  general  rule  is  that  a  new  trial  will  not 
be  granted  to  a  party  because  of  the  negligence  or  errors  of 
his  counsel  where  not  such  as  to  show  fraud  or  bad  faith  on 
the  part  of  the  counsel."^  But  where  counsel  for  the  adverse 
party  asks  questions  which  he  must  be  assumed  to  know  are 
inadmissible,  and  where  the  court  is  satisfied  that  the  verdict 
of  the  jury  has  been  influenced  thereby,  it  should  set  aside 
the  verdict."* 

Of  officers.     The  mere  presence  of  an  officer  in  the  jury 

room  during  their  deliberations  is  not  of  itself  a  ground  for 
a  new  trial."*  But  the  fact  that  the  officer  having  the  jury 
in  charge  made  estimates  calculated  to  influence  the  verdict 

87  Reynolds  v.  CKamplain  Transp.  Co.,  9  How.  Pr.  7. 

88  Brooks  V.  Rochester  R.  Co.,  10  Misc.  88,  63  State  Rep.  508.  31  N. 

Y.  Supp.  179. 

89  Corley  v.  New  York  &  H.  R.  Co.,  12  App.  Div.  409,  76   State  Rep. 

941,  42  N.  Y.  Supp.  941. 

»o  Nesmith  v.  Clinton  F.  Ins.  Co.,  8  Abb.  Pr.  141. 

81  Rogers  v.  Niagara  Ins.  Co.,  2  Super.  Ct.   (2  Hall)   559. 

82Mallacli  V.  Ridley,  22  Wkly.  Dig.  159;  Smith  v.  Barnes,  9  Misc.  368, 
60  State  Rep.  631,  24  Civ.  Proc.  R.  (Scott)  49,  29  N.  Y.  Supp.  692;  Reyn- 
olds v.  Reynolds,  33  App.  Div.  625,  53  N.  Y.  Supp.  135. 

83  Cosselmon  v.  Dunfee,  172  N.  Y.  507. 

94  In  re  Benson,  16  N.  Y.  Supp.  111. 
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warrants  the  granting  of  a  new  trial  though  it  is  not  shown 
that  the  v.erdict  was  in  fact  influenced.'* 

Of  spectators  at  trial.    Disiorderly  conduct  on  the  part 

of  spectators  at  a  trial,  such  as  applauding  the  argument  of 
counsel,  is  a  ground  for  a  new  trial.'® 

Of  jury.     Misconduct  of  members  of  a  jury  is  not  a 

ground  for  granting  a  new  trial  where  it  is  to  be  presumed 
that  such  misconduct  did  not  injure  the  moving  party."  But 
where  there  is  misbehavior  of  the  jury,  under  circumstances 
affording  probability  of  abuse,  to  the  injury  of  either  party, 
the  court  will  set  aside  the  verdict.'^  For  instance,  the  use 
of  intoxicating  liquors  by  members  of  the  jury,  after  the  case 
has  been  submitted  to  them,  is  ground  for  setting  aside  the 
verdict,'"  though  no  prejudice  is  known  to  have  resulted,"' 
though  the  mere  fact  that  "during  the  trial"  one  of  the  jurors 
drank  liquor  is  not  ground  for  setting  aside  the  verdict  unless 
there  is  reason  to  suppose  that  he  drank  to  excess  or  at  the 
expense  or  invitation  of  one  of  the  parties.^'^ 

The  fact  that  the  jury  improperly  took  exhibits  to  the  jury 
room  is  not  ground  for  a  new  trial  unless  it  appears  that  the 
verdict  may  have  been  influenced  thereby;"^  and  improper 
influence  is  not  shown  where  it  appears  that  the  paper  taken 
was  not  read  by  the  jury.^'^*     But  a  new  trial  has  been  granted 

95  Thomas  v.  Chapman,  45  Barb.  98. 

98  Conrad  v.  Williams,  6  Hill,  444. 

97Haight  V.  City  of  Elmira,  42  App.  Div.  391,  59  N.  Y.  Supp.  193; 
Hardenburgh  v.  Crary,  15  How.  Pr.  307. 

98  Smith  V.  ThompsUn,  1  Cow.  221;  Horton  v.  Horton,  2  Cow.  589; 
Oliver  V.  First  Presbyterian  Church,  5  Cow.  283;  Wilson  v.  Abrahams, 
1  Hill,  207. 

99Hanrahan  v.  Ayres,  10  Misc.  435,  64  State  Rep.  12,  31  N.  Y.  Supp. 
458;  Patrick  v.  Victor  Knitting  Mills  Co.,  37  App.  Div.  7,  55  N.  Y.  Supp. 
340. 

100  Brant  v.  Fowler,  7  Cow.  562. 

101  Wilson  V.  Abrahams,  1  Hill,  207. 

102  Sanderson  v.  Bowen,  4  T.  &  C.  675,  2  Hun,  153;  Dolan  v.  Aetna, 
Ins.  Co.,  22  Hun,  396. 

losHackley  v.  Hastie,  3  Johns.  252;  O'Brien  v.  Merchants'  F.  Ins. 
Co.,  38  Super.  Ct.  (6  J.  &  S.)  482;  New  York  &  N.  J.  Ice  Lines  v. 
Howell,  19  App.  Div.  341,  46  N.  Y.  Supp.  493. 
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where,  after  the  retirement  of  the  jury,  some  of  them,  without 
the  consent  of  the  parties,  examined  the  justice 's  minutes  which 
did  not  contain  all  the  evidence.^"* 

It  is  not  sufficient  ground  for  a  new  trial  that  a  juror  has 
addressed  a  casual  remark  to  a  party  during  a  recess  at  the 
trial,^°°  nor  is  a  mere  attempt  of  a  juror  to  communicate  a 
verdict  to  a  party  before  its  announcement.^"^  But  a  new  triaJ 
will  be  ordered  if  a  juror  has  improperly  conversed  with  other 
persons  concerning  the  case.^°'  Separation  of  the  jury  during 
the  trial,  where  the  parties  did  not  object  at  the  time,  is  not 
ground  for  a  new  trial  ;^°*  nor  is  the  fact  that  part  of  the 
jury  were  absent  from  the  jury  room  for  some  time  before  the 
jury  agreed  on  a  verdict  ;^°°  nor  is  the  fact  that  the  jury  sep- 
arated without  leave  of  court  after  having  agreed  on  a  ver- 
dict ;^^''  though,  of  course,  if  other  facts  exist  showing  improper 
conduct'  which  results  in  prejudice  to  the  party  complaining 
of  it,  a  new  trial  must  be  ordered.^^^  For  instance,  where  a 
jury  procured  their  separation  by  pretending  that  they  had 
sealed  a  verdict,  and  then  heard  a  conversation  relating  to  tlie 
case,  after  which  they  agreed  on  a  verdict,  a  new  trial  should 
be  granted."^  A  new  trial  should  not  be  granted  because  of 
a  premature  disclosure  of  the  contents  of  a  sealed  verdict.^^^ 
The  mere  fact  that  during  a  view  of  the  premises  one  of  the 
jurors  asked  several  questions  with  reference  to  the  case  is 
not  ground  for  a  new  trial  where  no  prejudice  has  resulted.^^* 

104  Mitchell  v.  Carter,  14  Hun,  448. 

105  Fleischmann  v.  Samuel,  18  App.  Biv.  97,  79  State  Rep.  404,  45  N. 
Y.  Supp.  404;  Werner  v.  Interurban  St.  Ry.  Co.,  99  App.  Div.  592,  91  N, 
Y.  Supp.  111. 

106  Fash  V.  Byrnes,  14  Abb.  Pr.  12. 

107  Sparks  v.  Wakeley,  7  Wkly.  Dig.  80;  Nesmith  v.  Clinton  F.  Ins. 
Co.,  8  Abb.  Pr.  141. 

los  Eastman  v.  Tuttle,  1  Cow.  248. 

108  Smith  V.  Thompson,  1  Cow.  -221. 

110  Horton  v.  Horton,  2  Cow.  589. 

111  Anthony  v.  Smith,  17  Super.  Ct.  (4  Bosw.)  503;  Hager  v.  Hager, 
38  Barb.  92. 

112  Oliver  v.  First  Presbyterian  Church,  5  Cow.  283. 

113  Shaver  v.  Beates,  7  AIId.  Law  J.  204. 

114  People  y  Johnson,  46  Hun,  667,  13  State  Rep.  48,  27  Wkly.  Dig. 
B19. 
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But  where  two  of  the  jurors,  during  a  recess,  took  a  view 
of  the  premises  to  enable  them  to  better  understand  the  evi- 
dence, the  misconduct  is  ground  for  a  new  trial,  notwithstand- 
ing that  thereafter  the  court,  without  authority,  permitted  a 
view  by  the  entire  jury.^^^'^ 

Failure  of  a  juror  to  disclose  his  business  relations  with  a 
party,  when  asked  in  regard  thereto,  is  such  misconduct  as  to 
entitle  the  defeated  party  to  a  new  trial.^^^ 

The  act  of  a  juror  which  might  be  ground  for  a  new  trial 
cannot  be  urged  as  such  where  the  counsel  for  the  complaining 
party  loiew  of  the  facts  at  the  time  and  did  not  raise  any 
objection  thereto,^^"  since  a  party  cannot  take  the  chances  of 
a  favorable  verdict  and  thereafter  object  'to  the  act  of  the 
juror.^^^  So  a  new  trial  will  not  be  granted  because  of  a 
remark  by  a  juror  to  an  expert  witness,  where  an  application 
to  withdraw  the  juror  was  not  made  until  the  close  of  the 
whole  evidence  on  the  following  day.^^^ 

§  1929.     Disqualification  of  jurors. 

As  stated  in  volume  two  of  this  work,^^°  an  objection  to  the 
qualifications  of  a  juror  is  available  only  on  a  challenge,  and 
hence  if  the  objection  is  not  taken  when  the  jury  is  impan- 
eled the  presence  of  the  disqualified  juror  is  not  ground  for 
a  new  trial  though  the  disqualification  was  not  known  to  the 
defeated  party,  unless  it  appears  that  he  was  actually  preju- 
diced by  it.^^°  There  is  an  exception  to  this  rule,  however,  in 
that  the  Code  provides  that  although  the  objection  that  a  per- 

114a  Buffalo  Structural  Steel  Co.  v.  Dickinson,  90  N.  Y.  Supp.  268. 

iisMcGarry  v.  Buffalo,  53  State  Rep.  882,  24  N.  Y.  Supp.  16;  Fealy  v. 
Bull,  11  App.  Div.  468,  76  State  Rep.  569,  42  N.  Y.  Supp.  569. 

116  Gale  V.  New  York  Cent.  &  H.  R.  R.  Co.,  13  Hun,  1;  Werner  v.  In- 
terurban  St.  Ry.  Co.,  91  N.  Y.  Supp.  111. 

1"  Paulitsch  V.  New  York  Cent.  &  H.  R.  R.  Co.,  50  Super.  Ct.  (18  J. 
&  S.)  241;  Ahrhart  v.  Stark,  10  Misc.  448,  64  State  Rep  782  31  N  Y 
Supp.  871. 

118  Mayer  v.  Liebmann,  16  App.  Div.  54,  44  N.  Y.  Supp.  1067* 

119  Volume  2,  p.  2198. 

120  Salisbury  v.  McClaskey,  26  Hun,  262;  Hayes  v.  Thompson  15  Abb. 
Pr.  (N.  S.)   220. 


§   1930  GROUNDS  FOR  NEW  TRIAL.  2703 


Newly-Discovered  Evidence. 


son  disqualified  to  act  as  a  juror  by  relationship  to  a  party 
must  be  urged  by  the  party  related  to  the  juror  before  the 
ease  is  opened,  yet  any  other  party  to  the  issue  may  raise  the 
objection  within  six  months  from  the  date  of  th*^  verdict.^^^ 
It  follows  that  a  new  trial  should  not  be  granted  merely  be- 
cause facts  are  shown  which  might  have  been  adduced  on  the 
trial  of  a  challenge,  especially  where  unaccompanied  by  proof 
that  the  juror  was  unduly  influeneed.^^^  The  mere  fact  that 
one  of  the  jurors  was  a  deputy  sheriff  is  not  ground  for  setting 
aside  the  verdict  in  an  action  against  the  sheriff.^^'  A  motion 
for  a  new  trial  will  not  be  granted  because  a  juror  was  not 
sworn  where  no  objection  was  taken  and  no  prejudice  there- 
from is  apparent. ^^* 

§  1930.    Newly-discovered  evidence. 

Motions  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  are  not  governed  by  any  weU  defined  rules  but  depend 
to  a  great  degree  upon  the  peculiar  circumstances  of  each 
case.  They  are  addressed  to  the  sound  discretion  of  the  court, 
and  whether  they  should  be  granted  or  refused  involves  the 
inquiry  whether  substantial  justice  has  been  done,  the  court 
having  in  view  solely  the  attainment  of  that  end.^^^  The  new- 
ly-discovered evidence  may  consist  of  a  writing,^^"  but  a  sub- 
sequent discovery  of  the  importance  of  documents  is  not 
ground  for  a  new  trial.^"     Newly-discovef ed  law  is  not  newly- 

121  Code  Civ.  Proc.  §  1166. 
12?  Cain  V.  Ingham,  7  Cow.  478. 

i23Stedman  v.  Batcheloi,  49  Hun,  390,  3  N.  Y.  Supp.  580,  19  State 
Rep.  518. 

124  Hardenburgh  v.  Crary,  15  How.  Pr.  307. 

125  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y.  628;  Kring  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  45  App.  Div.  373,  60  N.  Y.  Supp.  1114;  Glassford 
v.  Lewis,  82  Hun,  46,  63  State  Rep.  484,  31  N.  Y.  Supp.  162;  Clark  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  4  App.  Div.  331,  74  State  Rep.  183, 
38  N.  Y.  Supp.  563;   Jones  v.  Lustig,  37  Misc.  834,  76  N.  Y.  Supp.  975. 

126  Berger  Mfg.  Co.  v.  Block,  69  App.  Div.  186,  74  N.  Y.  Supp.  753. 

127  Van  Tassell  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  Misc.  312,  48 
State  Rep.  782,  20  N.  Y.  Supp.  715. 
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discovered  evidenee.^^*  Thus,  a  subsequent  decision  of  the 
court  of  last  resort  which  is  deemed  to  control  the  determina- 
tion of  an  action  adversely  to  that  rendered  is  not  newly-dis- 
covered evidence. ^^^  So  the  passage  of  a  statute  after  the 
trial  but  before  the  entry  of  judgment,  which  makes  that  com- 
petent as  evidence  which  was  not  so  before,  will  not  warrant 
a  new  trial.^^° 

In  order  to  obtain  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence,  the  following  facts  must  appear  :^^^ 

1.  That  the  newly-discovered  evidence  has  been  discovered 
since  the  trial.^'^  The  testimony  of  a  witness  known  before 
the  trial,  though  he  could  not  be  found  to  be  subpoenaed,  is 
not  newly-discovered  evidence. ^^^  So  facts  known  to  the  party 
before  the  trial  but  forgotten  by  him  do  not  constitute  newly- 
discovered  evidence.^'*  And  facts  within  the  knowledge  of  an 
agent  or  servant  are  within  the  knowledge  of  the  principal.^^' 
But  a  new  trial  may  be  granted  to  admit  in  evidence  an  in- 

lasForstman  v.  Schulting,  38  Hun,  482;  Babcock  v.  People,  15  Hun, 
347. 

120  Porstman  v.  Schulting,  38  Hun,  482. 

"0  Cole  V.  Fall  Brook  Coal  Co.,  87  Hun,  584,  68  State  Rep.  636,  34 
N.  Y.  Supp.  572. 
•131  People  V.  New  York  Super.  Ct,  10  Wend.  2S5;  Powell  v.  Jones, 
42  Barb.  24;  Glassford  v.  Lewis,  82  Hun,  46,  63  State  Rep.  484,  31  N. 
Y.  Supp.  162;  Haight  v.  City  of  Elmira,  42  App.  Div.  391,  59  N.  Y. 
Supp.  193. 

132  Vandervoort  v.  Smith,  2  Caines,  155;  Jackson  v.  Crosby,  12 
Johns.  354;  Losee  v.  Mathews,  61  N.  Y.  627;  Haight  v.  City  ol  Elmira, 
42  App.  Dlv.  391,  59  N.  Y.  Supp.  193.  Evidence  discovered  by  and 
within  reach  of  a  party,  fe,fter  close  of  the  evidence,  but  before  comple- 
tion of  the  trial,  and  submission  of  the  case  to  the  jury,  is  not  newly- 
discovered  evidence.  Dodge  v.  New  York  &  W.  S.  S.  Co.,  6  Abb.  Pr. 
(N.  S.)   451,  37  How.  Pr.  524. 

i33Ranous  V.  Trageser,  1  Wkly.  Dig.  25;  Hartman  v.  Morning  Jour- 
nal Ass'n,  46  State  Rep.  403,  19  N.  Y.  Supp.  401. 

134  People  V.  New  York  Super.  Ct,  10  Wend.  285;  Wilcox  v.  Joslin, 
32  State  Rep.  423,  10  TST.  Y.  Supp.  342.  But  where  many  years  have 
elapsed  since  the  occurrence,  the  failure  to  remember  may  be  excused 
and  a  new  trial  granted.     Huebner  v.  Roosevelt,  7  Daly,  111. 

"6  Weston  V.  New  York  El.  R.  Co.,  42  Super.  Ct.  (10  J.  &  S.)  156. 
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strument  which,  was  lost  at  the  time  of  the  trial/^"  although 
parol  evidence  of  its  contents  was  then  given  ;^^^  but  the  mo- 
tion will  be  denied  if  a  search  was  not  made  before  the  trial.^^' 
2.  That  the  newly-discovered  evidence  could  not.  have  been 
obtained  upon  the  former  trial  by  the  exercise  of  reasonable 
diligence.^''  Thus  if  the  evidence  was  known  of  at  the  time 
of  the  trial  and  was  not  produced  because  it  was  not  deemed 
material  or  necessary,  a  new  trial  will  not  be  granted.^*"  So 
a  new  trial  should  not  be  granted  where  the  witnesses  relied 
on  were  both  present  at  the  trial  and  the  party  made  no  in- 
quiries of  either  of  them  until  after  an  appeal  had  been  taken 
by  him.^*^  And  a  new  trial  should  not  be  granted  where  a 
witness  for  the  applicant,  upon  the  trial,  who  was  the  only 
person  from  whom  such  evidence  could  be  obtained,  was  not 
interrogated  upon  the  subject,  even  though  before  the  trial  he 
had  denied  his  ability  to  give  the  evidence.^*^  So  the  fact 
that  the  witness  to  be  produced  was  in  the  court  room  at  the 
trial  and  was  not  called  as  a  witness  is  a  sufficient  reason  for 
denying  the  motion  although  the  party  did  not  know  what 
the  witness  would  testify  to.^^^  In  short,  newly-discovered 
evidence  is  not  a  ground  where  the  witness  was  present  at  the 

136  Piatt  V.  Munroe,  34  Barb.  291;  Katz  v.  Atfield,  1  Misc.  21T,  20 
N.  y.  Supp.  892,  49  State  Rep.  923. 

137  Hodge  V.  Denny,  6  Alb.  Law  J.  192.  It  seems,  however,  that  a 
new  trial  should  be  granted  only  where  it  is  apparent  that  the  docu- 
mentary evidence  will  produce  a  different  result  from  that  produced 
by  the  secondary  evidence. 

13S  Oakley  v.  Sears,  30  Super.  Ct.   (7  Rob.)  111. 

139  Pospisil  V.  Kane,  73  App.  Div.  457,  77  N.  Y.  Supp.  307;  Mclver  v. 
Hallen,  50  App.  Div.  441,  64  N.  Y.  Supp.  26;  Jackson  v.  Crosby,  12 
Johns.  354;  Glassford  v.  Lewis,  82  Hun,  46,  31  N.  Y.  Supp.  162;  Smith 
V.  Clews,  14  Abb.  N.  C.  465;  Broadbelt  v.  Loew,  21  Misc.  169,  47  N.  Y. 
Supp.  73;   Thompson  v.  Welde,  27  App.  Div.  186,  50  N.  Y.  Supp.  618. 

110  Dillingham  v.  Flack,  43  State  Rep.  806,  17  N.  Y.  Supp.  867. 

141  Simonowitz  v.  Schwartz,  73  App.  Div.  489,  77  N.  Y.  Supp.  209. 

142  Smith  V.  Clews,  14  Abb.  N.  C.  465. 

iigConable  v.  Smith,  46  State  Rep.  2,  19  N.  Y.  Supp.  446;  Conable 
v.  Keeney,  46  State  Rep.  5,  19  N.  Y.  Supp.  449. 

N.  Y.  Prac— 170. 
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trial  and  with  ordinary  diligence  it  could  have  been  discovered 
vs'hat  facts  were  within  his  knowledge.^** 

3.  That  the  newly-discovered  evidence  is  material  to  the 
issue  and  .goes  to  the  merits  of  the  case.^*^  It  is  not  sufficient 
that  the  newly-discovered  evidence  apply  to  new  issues  to  be 
raised  by  an  amendment  of  the  pleadings."" 

4.  That  the  newly-discovered  evidence  is  not  merely  cumu- 
lative."^ Cumulative  evidence  is  defined  as  "evidence  of  the 
same  kind  and  to  the  same  point. '  '"*  For  instance,  additional 
evidence  to  support  a  point  which  was  the  subject  of  inquiry 
and  testified  to,  on  the  trial,  such  as  the  degree  of  injury  to 
the  plaintiff  in  an  action  for  an  assault,  is  substantially  cumu- 
lative.^*" It  is  additional  evidence  to  support  the  same  point 
and  which  is  of  the  same  character  with  evidence  already  pro- 
duced.^^"  Newly-discovered  evidence  is  not  cumulative  unless 
it  is  of  the  same  quality  or  description  given  on  the  trial  of  the 
action.^^^  If  newly-discovered  evidence  relates  to  any  fact 
proved  or  controverted,  whether  bearing  on  the  issue  directly 
or  collaterally,  it  is  cumulative,^'-  but  facts  may  tend  to  prove 
the  same  proposition  and  yet  be  so  dissimilar  in  kind  as  to 
afford  no  pretense  for  saying  they  are  cumulative.^'*  For  in- 
stance where  the  evidence  given  on  the  trial  as  to  a  certain 
matter  is  wholly  circumstantial  and  the  evidence  newly-discov- 
ered is  positive  and  direct,  such  evidence  is  not  cumulative.^'* 

144  Bridenbecker  v.  Bridenbecker,  75  App.  Div.  6,  77  N.  Y.  Supp..  802. 

145  Vandervoort  v.  Smith,  2  Calnes,  155;  Wilcox  v.  Joslin,  32  State 
Rep.  423,  10  N.  Y.  Supp.  342;  Alliger  v.  Mail  Print.  Ass'n,  47  State 
Rep.  205,  19  N.  Y.  Supp.  584;  ReifiEeld  v.  Delaware  &  H.  Canal  Co.,  20 
App.  Div.  635,  47  N.  Y.  Supp.  226;  Litchfield  v.  Sisson,  43  Misc.  411, 
89  N.  Y.  Supp.  338. 

146  Anderson  v.  Market  Nat.  Bank,  66  How.  Pr.  8. 

i47Halsey  v.  Watson,  1  Caines,  24;  Kring  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  45  App.  Div.  373,  60  N.  Y.  Supp.  1114;  Bastian  v.  Keystone 
Gas    Co.,  27  App.  Div.  584,  50  N.  Y.  Supp.  537. 

148  14   Bnc.  PI.  &  Pr.   812. 

i49Tripler  v.  Ehehalt,  28  Super.  Ct.   (5  Rob.)   609. 

150  People  v.  New  York  Super.  Ct,  l6  Wend.  285. 

151  Wilcox  Silver  Plate  Co.  v.  Barclay,  48  Hun,  54,  14  Civ.  Proc.  R. 
(Browne)   211,  14  State  Rep.  879. 

i52Leavy  v.  Roberts,  2  Hilt.  285;   Peck  v.  Hiler,  30  Barb.  655. 
153, 154  Guyot  v.  Butts,  4  Wend.  579. 
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But  evidence  proposed  to  be  given  to  prove  new  facts  not 
proved  on  tke  former  trial  is  not  deemed  cumulative.^^^  The 
courts  of  this  state,  however,  evince  a  readiness  to  break  away 
from  this  rule  as  to  cumulative  evidence  which  seems  to  be 
more  honored  by  its  breach  than  its  observance.  It  has  been 
held  repeatedly  that  the  fact  that  the  newly-discovered  evi- 
dence is  cumul.itive  does  not  necessarily  afford  ground  for 
denying  a  motion  for  a  new  trial, ^°^  but  that  a  new  trial  may 
be  granted  where  required  by  substantial  justice. ^°'  The  rule 
supported  by  reason  seems  to  be  that  a  new  trial  may  be  grant- 
ed though  the  evidence  is  cumulative  if  it  is  of  such  importance 
that  it  will  probably  change  the  result.^"^  Cumulative  expert 
opinion  is  not  ground  for  a  new  trial. ^'^^ 

5.  The  newly-discovered  evidence  must  be  of  such  a  degree 
of  cogency  and  importance  as  to  give  reasonable  ground  to 
believe  that  its  production  will  cause  a  different  result  from 
that  arrived  at  on  the  former  trial.^""  Thus,  if  the  newly-dis- 
covered evidence  consists  of  the  opinions  of  experts,  a  new 
trial  will  not  be  granted."- 

The  general  rule  is  that  newly-discovered  evidence  which 
merely  impeaches  the  credit  of  a  witness  examined  on  the  trial 

ISO  Parshall  v.  Klinck,  43  Barb.  203. 

i50Kring  v.  New  York  Cent.  &  H.  R.  R.  Co.,  45  App.  Div.  373,  60 
N.  Y.  Supp.  1114;  Hess  v.  Sloane,  47  App.  Div.  585,  62  N.  Y.  Supp.  666; 
Vollkommer  v.  Nassau  Blec.  R.  Co.,  23  App.  Div.  88,  48  N.  Y.  Supp. 
372. 

157  Clegg  v.  New  York  Newspaper  Union,  51  Hun,  232,  21  State  Rep. 
215,  4  N.  Y.  Supp.  280;    Bulkin  v.  Bhret,  29  Abb.  N.  C.  62,  20  N.  Y. 

Supp.  731. 

issKeister  v.  Rankin,  34  App.  Div.  288,  54  N.  Y.  Supp.  274;  Benta 
v.  Harris,  27  Misc.  648,  58  N.  Y.  Supp.  398;  Hagen  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  44  Misc.  540,  90  N.  Y.  Supp.  125. 

159  Piehl  V.  Albany  R.  Co.,  30  App.  Div.  166,  51  N.  Y.  Supp.  755. 

160  Jackson  v.  Crosby,  12  Johns.  354;  Laing  v.  Rush,  50  State  Rep. 
351  21  N.  Y.  Supp.  822;  Brady  v.  Industrial  Ben.  Ass'n,  79  Hun,  156, 
61  State  Rep.  360,  29  N.  Y.  Supp.  768;  White  v.  Town  of  Ellisburgh, 
18  App.  Div.  514,  45  N.  Y.  Supp.  1122;  G'Harra  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  92  Hun,  56,  71  State  Rep.  763,  36  N.  Y.  Supp.  567;  Moor- 
head  V.  Webster,  77  N.  Y.  Supp.  1062. 

161  Sullivan  V.  Dahlman,  1  City  Ct.  R.  475.  See,  also,  Piehl  v.  Al- 
bany R.  Co.,  30  App.  Div.  166,  51  N.  Y.  Supp.  755. 
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is  not  sufficient  groiuicl  for  granting  a  new  trial  ;^"  but  such 
rule  is  subject  to  an  exception  where  the  evideiice,  in  addition, 
has  intrinsic  probative  value,  as  where  the  main,  object  of  the 
testimony  is  to  contradict  the  evidence  of  a  witness  on  a  ma- 
terial issue.""  A  new  trial  may  be  granted  where  a  witness 
is  produced  who  states  that  plaintilf  made  a  eontradictoiy 
statement  to  him,^"*  but  a  new  trial  will  not  generally  be 
granted  to  admit  proof  of  admissions  of  a  party  as  newly-dis- 
covered evidence,^""  though  a  new  trial  may  be  granted  on 
suoh  ground,^""  since  not  necessarily  impeaching  the  veracity 
of  the  witness.  So  a  new  trial  is  not  usually  granted  because 
of  the  discovery  of  inconsistent  admissions  by  a  witness  who 
was  not  a  party."'  And  a  new  trial  will  not  ordinarily  be 
granted  because  of  newly-discovered  evidence  of  perjury  of 
witnesses  where  proof  of  such  perjury  is  furnished  entirely  by 
confessions  of  such  witnesses  themselves.^"^  But  a  new  trial 
may  be  granted  on  the  ground  of  newly-discovered  evidence 
showing  that  the  witnesses  for  the  plaintiff  on  whose  testimony 
the  judgment  was  recovered  were  guilty  of  perjury  and  that 
the  judgment  was  obtained  by  means  of  a  conspiracy  between 
the  plaintiff  and  one  of  her  attorneys.^''  The  use  of  false 
testimony,  knowing  it  to  be  such,  is  ground  for  a  new  trial, 
although  it  was  attacked  as  perjured  on  the  former  trial, 
if  it  affected  the  result,  notwithstanding  the  rule  as  to  cumu- 

lozBunn  v.  Hoyt,  3  Johns.  255;  Rubenfeld  v.  Rabiner,  33  App.  Div. 
374,  54  N.  y.  Supp.  68;  Corley  v.  New  York  &  H.  R.  Co.,  12  App. 
Div.  409,  42  N.  Y.  Supp.  941.  See  Jackson  v.  Kinney,  14  Johns.  186, 
■where  new  trial  was  allowed. 

103  Hess  V.  Sloane,  47  App.  Div.  585,  62  N.  Y.  Supp.  666.  See,  also, 
Hagen  v.  New  York  Cent.  &  H.  R.  R.  Co.,  44  Misc.  540,  90  N.  Y.  Supp. 
125. 

164  Weber  v.  Weber,  5  N.  Y.  Supp.  178. 

165  Guyot  v.  Butts,  4  Wend.  579. 

lesGuyot  v.  Butts,  4  Wend.  579;  Oakley  v.  Sears,  24  Super.  Ct.  (1 
Rob.)   73,  1  Abb.  ?r.   (N.  S.)   368. 

167  Carpenter  v.  Coe,  67  Barb.  411.  But  see  Chapman  v.  Delaware,  L. 
&  W.  R.  Co.,  92  N.  Y.  Supp.  304. 

i68Holtz  V.  Schmidt,  44  Super.  Ct.  (12  J.  &  S.)  327;  People  v.  Mc- 
Guire,  2  Hun,  269,  4  T.  &  C.   658. 

169  Nugent  V.  Metropolitan  St.  R.  Co.,  46  App.  Div.  105,  61  N.  Y. 
Supp.  476. 
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lative  newly-discovered  evidence.^'"  A  conviction  of  perjury 
has  been  held  necessary  before  a  new  trial  will  be  granted  on 
the  ground  of  the  perjury  of  a  witness,^^^  but  the  decision  has 
not  been  followed  and  is  not  supported  by  reason.  A  fraudu- 
lent eoneealment  by  plaintiff  of  evidence  that  materially  affect- 
ed his  right  of  recovery  has  been  held  ground  for  a  new  trial.^^^ 
But  a  new  trial  to  admit  evidence  to  contradict  an  express 
admission  of  the  moving  party  will  not  be  granted.^''^ 

If  plaintiff  recovers  a  large  verdict  for  personal  injuries  on 
the  ground  that  the  injuries  are  permanent,  a  new  trial  may 
be  granted  on  aflSdavits  showing  that  the  plaintiff  was  sub- 
stantially a  well  man  a.  short  time  after  the  trial.^'* 

If  it  appears  that  the  moving  party  has  acted  in  a  transac- 
tion in  bad  faith,  relief  should  not  be  granted  him,^^^  nor  where 
the  granting  of  the  motion  would  result  in  the  perpetration 
of  a  fraud.^^"  But  it  is  no  objection  to  the  motion  that  the 
newly-discovered  evidence  will  show  that  one  of  the  applicant 's 
witnesses  on  the  former  trial  was  mistaken.^'^' 

§  1931.     Surprise. 

' '  Surprise, ' '  as  ground  for  a  new  trial,  means  an  unexpected 
state  of  facts  by  which  the  interests  of  the  party  may  be  in- 
juriously affected,  and  which  arises  as  the  result  of  condi- 
tions of  which  he  was  ignorant,  and  which  he  could  not  foresee 
and  avoid  by  the  exercise  of  ordinary  prudence."'  Surprise 
has  also  been  defined  as  an  unexpected  situation  of  a  party 
resulting  from  accident  or  mistake,  by  which  the  adverse  party 
acquires  some  advantages  or  legal  rights  not  consonant  with 

170  Klinger  v.  Markowitz,  54  App.  Div.  299,  65  N.  Y.  Supp.  369. 
iTiHoltz  V.  Schmidt,  44  Super.  Ct.  (12  J.  &  S.)  327. 

172  Harris  v.  Ditson,  13  State  Rep.  337. 

173  Vandervoort  v.  Smith,  2  Caines,  155. 

174  Harold  v.  New  York  El.  R.  Co.,  16  Wkly.   Dig.  271;    Brooks 
Rochester  R.  Co.,  10  Misc.  88,  31  N.  Y.  Supp.  179;  Corley  v.  New  York 
&  H.  R.  Co.,  12  App.  Div.  409,  42  N.  Y.  Supp.  941. 

i75Kepner  v.  Betz,  51  Super.  Ct.   (19  J.  &  S.)   18. 
170  Chester  v.  Jumel,  30  State  Rep.  319,  10  N.  Y.  Supp.  57. 
177  Bulkin  V.  Ehret,  29  Abb.  N.  C.  62,  20  N.  Y.  Supp.  731. 
i78Hayne,  New  Trials,  §§  84-86. 
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justice  or  equity.^''  As  used  herein,  it  includes  accident  and 
mistake.  A  new  trial  will  not  be  granted  for  surprise  unless 
it  appears  (a)  that  the  mistake  or  accident  was  such  that  or- 
dinary prudence  could  not  have  guarded  against  it;^*°  (b)  that 
the  mistake  was  not  due  to  ignorance  of  the  law;  (c)  that  the 
result  will  probably  be  different  if  a  new  trial  is  granted; 

(d)  that  the  applicant  made  prompt  complaint  of  the  surprise; 

(e)  and  that  the  misfortune  could  not  have  been  averted  by 
the  introduction  of  other  available  testimony,  by  a  continu- 
ance, or  by  a  voluntary  discontinuance.^*^  In  other  words,  a 
party  alleging  surprise  as  ground  for  relief  must  show  that 
some  act  prejudicial  to  him  has  been  done,  which,  with  proper 
inquiry  into  the  facts  of  the  case,  he  could  not  have  anticipated 
and  against  which  he  could  not,  with  due  vigilance,  have  pro- 
tected himself.^'^  The  motion  is  addressed  very  much  to  the 
sound  discretion  of  the  court  which  will  be  exercised  accord- 
ing to  whether  it  satisfactorily  appear  that  to  promote  the 
ends  of  justice  an  opportunity  should  be  presented  for  intro- 
duction of  new  testimony.^*'  The  surprise  must  relate  to  ma- 
terial matters,^^*  and  must  be  upon  the  facts  and  not  on  ques- 
tions of  law.^*"     Furthermore,  the  surprise  must  not  be  as  to 

179  14  Enc.  PI.  &  Pr.  722.  The  practice  allowing  new  trials  on  the 
ground  of  surprise  includes  only  matters  of  fact  required  to  be  sus- 
tained by  affidavits  or  other  proofs  bringing  forward  circumstances  not 
appearing  upon  the  trial  and  tending  to  show  that  by  contrivance  or 
design,  or  some  unexpected  occurrence,  the  party  making  the  applica- 
tion has  been  prevented  from  bringing  forward  his  proof  and  trying 
the  cause  as  he  may  have  had  the  ability  to  do  it,  or  that  he  has  been 
misled  by  some  unanticipated  circumstance  first  arising  during  the 
progress  of  the  trial.     Woolley  v.  Stevens,  17  Wkly.  Dig.  382. 

ISO  Surprise  is  not  ground  for  a  new  trial  where  the  parties  asking 
for  relief  have  been  guilty  of  laches  in  not  making  inquiry  as  to 
facts  of  which  they  were  apprised  by  the  pleadings.  Soule  v.  Ooster- 
houdt,  20  Wkly.  Dig.  67. 

181 14  Enc.  PI.  &  Pr.  723. 

182  Craig  V.  Fanning,  6  How.  Pr.  336. 

183  Tyler  v.  Hoornbeck,  48  Barb.  197. 

184  McClave  v.  Gibb,  11  Misc.  708,  63  State  Rep.  458,  31  N.  Y.  Supp. 
1130. 

186  Madison  University  v.  White,  25  Hun,  490;    Perkins  v.  Brainerd 
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the  result  of  the  suit.  For  instance,  the  ground  of  surprise  is 
not  available  where  the  party,  not  being  misled  by  his  oppo- 
nent, did  not  present  the  evidence  because  he  thought  it  would 
not  affect  the  result  or  was  not  necessary  for  his  success,  the 
surprise  in  such  case  being  rather  in  the  result  of  the  suit.^*° 
So  a  new  trial  will  not  be  granted  on  the  ground  that  the  plain- 
tiff was  surprised  by  the  ground  of  objection  taken  at  the  trial 
and  did  not  come  prepared  to  meet  it.^'^  Nor  will  a  new  trial 
be  granted  for  surprise  because  the  party  was  misled  by  an  inti- 
mation of  the  court  as  to  the  state  of  the  issue  or  as  to  its 
disposition.^'* 

As  to  evidence.     The  question  of  surprise  arises  where 

there  is  a  variance  between  the  allegations  of  a  pleading  and 
the  proof,^*"  but  the  admission  of  unexpected,  though  compe- 
tent, evidence,  does  not  constitute  such  surprise  as  calls  for 
a  new  trial.^°"  The  general  rule  is  that  a  new  trial  will  not 
be  granted  on  the  ground  of  surprise  if  the  evidence  is  within 
the  issues.^^^  A  claim  of  surprise  cannot  be  predicated  on  evi- 
dence brought  out  on  cross-examination  of  the  moving  party 
and  his  witness,^'^  nor  on  the  unexpected  strength  of  the  op- 
posing testimony,^''  nor  on  the  unexpected  effect  produced  by 
the  evidence  on  the  mind  of  the  court.^"*     So  a  new  trial  will 

Quarry  Co.,  11  Misc.  328,  65  State  Rep.  410,  32  N.  Y.  Supp.  230.  But 
a  new  trial  has  been  granted  because  of  surprise  in  the  ruling  of  the 
judge  that  an  instrument  was  a  mortgage  so  that  it  required  a  dif- 
ferent revenue  stamp  from  that, affixed  thereto.  Hoppock  v.  Stone,  49 
Barb.  524. 

186  Smith  V.  Rentz,  73  Hun,  195,  25  N.  Y.  Supp.  914;  Northampton 
Nat. -Bank  v.  Kidder,  50  Super.  Ct.  (18  J.  &  S.)  246.  Followed  in 
Emmerich  v.  HefEeran,  53  Super.  Ct.   (21  J.  &  S.)   98. 

187  Jackson  v.  Roe,  9  Johns.  77. 

188  Shuttleworth  v.  Winter,   55   N.  Y.    624. 

189, 190  Farmers'  &  Citizens'  Bank  v.  Sherman,  33  N.  Y.  69.  Where 
an  amendment  to  conform  to  the  proof  is  made,  but  inability  to  pro- 
duce evidence  to  meet  the  amendment  is  not  suggested,  a  new  trial  will 
not  be  granted.    Carlisle  v.  Barnes,  45  Misc.  6,  90  N.  Y.  Supp.  810. 

191  Cole  V.  Fall  Brook  Coal  Co.,  32  State  Rep.  762,  10  N.  Y.  Supp. 
417.'    See  Pospisil  v.  Kane,  73  App.  Div.  457,  77  N.  Y.  Supp.  307. 

192  Grupe  V.  Brady,  51  Super.  Ct.  (19  J.  &  S.)   513. 

193  Seaman  v.  Koehler,  12  State  Rep.  582. 

194  In  re  Ramsdell,  3  N.  Y.  Supp.  499,  20  State  Rep.  446. 
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not  be  granted  on  the  ground  of  surprise  because  the  action 
was  determined  on  an  unexpected  point  concerning  which  evi- 
dence, though  available,  was  not  produced.^*^  And  the  fact 
that  plaintiff  and  his  counsel  led  defendant  to  believe  that  cer- 
tain facts  would  be  admitted  or  not  seriously  disputed  at  the 
trial,  so  that  he  was  induced  to  omit  preparing  evidence,  is 
not  such  surprise  as  calls  for  a  new  trial  where  there  is  no 
fraud  nor  positive  stipulation.^""  So  a  party  cannot  have  a 
new  trial,  on  the  ground  of  surprise,  to  enable  him  to  rebut 
testimony  which  he  was  aware,  before  the  former  trial,  might 
be  introduced.^'"  But  surprise  may  consist  in  testimony  which, 
although  admissible  under  the  pleadings,  is  not  testimony  that 
a  practitioner  of  ordinary  prudence  could  have  anticipated.^'* 
And  the  rejection  of  a  deposition  on  the  ground  of  misnomer 
of  the  deponent  may  warrant  a  new  trial  for  surprise.^'' 

As  to  witnesses.  A  new  trial  may  be  granted  if  a  wit- 
ness of  the  moving  party  was  absent  under  circumstances 
which  were  not  due  to  any  negligence  of  the  applicant,  and 
the  better  rule  seems  to  be  that  it  is  not  a  condition  to  granting 
the  relief  that  the  witness  should  have  been  subpoenaed  pro- 
vided he  was  notified  and  promised  to  attend.^""  A  new  trial 
should  be  granted  where  a  witness  who  is  in  attendance  ab- 
sents himself  shortly  before  the  case  is  called,  especially  where 
he  has  been  regularly  subpoenaed,^"  but  the  absence  of  wit- 
nesses who  were  known  to  be  absent  at  the  time  of  the  trial 
is  not  such  surprise  as  authorizes  a  new  trial  where  the  party 
took  no  measures  to  enforce  their  attendance.^"^     If  course,  if 

185  Dillingham  v.  Flack,  43  State  Rep.  806,  17  N.  Y.  Supp.  867. 

196  Taylor  v.  Harlow,  11  How.  Pr.  285;  Chamberlain  v.  Lindsay,  1 
Hun,  231,  4  T.  &  C.  23.  But  see  Continental  Nat.  Bank  v.  Adams,  67 
Barh.  318,  4  Hun,  666. 

197  Meakim  v.  Anderson,  11  Barb.  215. 

198  Rubenfeld  v.  Rabiner,  33  App.  Div.  374,  54  N.  Y.  Supp.  68. 

199  Hays  V.  Phelps,  3  Super.  Ct.   (1  Sandf.)   64. 

200  See  Smith  v.  Lidgerwood  Mfg.  Co.,  60  App.  Div.  467,  69  'N.  Y. 
Supp.  975.  Contra,  Tigue  v.  Annowski,  24  State  Rep.  931,  7  N.  Y. 
Supp.  9. 

2oiRuggles  V.  Hall,  14  Johns.  112;  Tllden  v.  Gardinler,  25  Wend.  663. 
202  Brady  v.  Valentine,  3  Misc.  19,  50  State  Rep.  570,  21  N   Y    Supp 
776. 
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a  witness  is  absent,  the  party  should  move  for  a  postponement 
or  to  withdraw  a  juror.-"^  Where  6ne  subpoenaed  to  produce 
a  paper  did  not  give  notice  that  he  did  not  have  it  until  the 
trial,  there  was  surprise  authorizing  a  new  trial.^"*  A  new  trial 
will  not  be  granted  on  the  ground  of  surprise,  which  arose 
from  the  production  of  an  unexpected  witness  to  certain  facts, 
to  impeach  whom  no  preparation  had  been  made,  and  the 
omission  to  call  an  anticipated  witness,  whose  impeachment 
had  been  prepared  for.^°^  And  a  new  trial  will  not  be  granted 
because  of  the  failure  of  a  witness  to  testify  as  he  had  prom- 
ised.^** But  a  new  trial  may  be  granted  because  of  the  calling 
of  a  witness  in  violation  of  a  promise  not  to  call  him.^""  So 
a  new  trial  may  be  granted  because  of  surprise  occasioned  by 
the  sudden  insanity  of  a  witness  developed  during  the  trial.^"' 

Mistake  of  witness.     The  better  rule  seems  to  be  that 

a  new  trial  may  be  granted  because  of  a  mistake  in  the  testi- 
mony of  a  witness  where  the  circumstances  render  it  probable 
that  the  mistake  decided  the  verdict,'""  though  it  has  been 
held  that  a  new  trial  will  not  be  granted  on  an  affidavit  by  a 
witness  that  he  was  mistaken  or  surprised  on  his  examination, 
and  explaining  and  correcting  the  same.'^° 

Absence  of  counsel.     Absence  of  counsel  at  the  trial  is 

not  ordinarily  a  ground  for  granting  a  new  trial  because  of 
surprise.'^^ 

203Gawthrop  v.  Leary,  9  Daly,  353;  Leonard  v.  Germania  F.  Ins.  Co., 
2  Misc.  548,  23  Civ.  Proc.  R.   (Browne)   155,  23  N.  Y.  Supp.  684. 
204  Jackson  v.  Warford,  7  Wend.  62. 
205Beacli  v.  Tootei,  10  How.  Pr.  297. 

206  Schultz  v.  Third  Ave,  R.  Co.,  47  Super.  Ct.  (15  J.  &  S.)   285. 

207  Tyler  v.  Hoornbeck,  48  Barb.  197. 

208  Helwig  v.  Second  Ave.  R.  Co.,  9  Misc.  61,  59  State  Rep.  540,  29  N. 

Y.  Supp.  9. 

209  Coddington  v.  Hunt,  6  Hill,  595.     Followed  in  Huson  v.  Bgan,  25 

State  Rep.  906,  6  N.  Y.  Supp.  661. 

210  Steinbach  v.  Columbian  Ins.  Co.,  2  Caines,  129.  Followed  in  Mer- 
sereau  v.  Pearsall,  6  How.  Pr.  293. 

211  Steinbach  v.  Columbian  Ins.  Co.,  2  Caines,  129,  Colem.  &  C.  Cas. 
374;  McKay  v.  Marine  Ins.  Co.,  2  Caines,  384;  Smith  v.  Osborn,  45  How. 
Pr.  351;  Simmons  v.  Murray,  1  State  Rep.  85.    See,  also,  ante,  p.  2699. 
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Motion  to  adjourn  or  to  withdraw  juror.     A  new  trial 


will  not  be  granted  on  the  ground  of  surprise  unless  the  party, 
at  the  time  of  the  surprise,  calls  the  attention  of  the  court 
thereto  and  applies  either  for  a  postponement  or  to  withdraw 
a  juror.^^^  Thus  if  plaintiff  is  surprised  by  evidence  which 
he  is  not  prepared  to  rebut,  he  should  move  for  an  adjournment 
or  for  leave  to  withdraw  a  juror  or  else  he  is  not  entitled  to  a 
new  trial  on  the  ground  of  surprise.^"  An  exception  to  this 
rule  has  been  made,  however,  where  reliance  was  placed  on 
statements  made  by  the  opposing  counsel  before  the  trial, ^^^ 
and  where  a  statement  by  the  court  misled  counsel  into  a  be- 
lief that  it  was  not  necessary  to  introduce  any  evidence  in 
denial  of  a  certain  matter  as  to  which  the  complaint  was 
silent.^^^  So  where  the  party  is  informed  by  the  court  that 
he  should  have  been  prepared  in  advance  to  meet  the  proof 
permitted  by  an  amendment  of  a  pleading,  it  is  not  necessary 
that  a  postponement  be  sought,  since  such  ruling,  if  correct, 
would  require  the  denial  of  a  motion  to  postpone."^*  Of 
course,  if  defendant  is  surprised,  he  cannot  move  to  withdraw 
a  juror  but  it  is  sufficient  that  he  asks  a  postponement. 

§  1932.    Defects  in  pleadings. 

A  motion  for  a  new  trial  cannot  be  based  on  the  ground  of 
defective  pleadings.^^' 

§  1933.    Failure  of  court  to  file  decision. 

If,  on  a  trial  by  the  court  of  an  issue  of  fact  or  of  law,  its 

212  Rubenfeld  v.  Rabiner,  33  App.  Div.  374,  54  N.  Y.  Supp.  68;  Soule 
V.  Oosterhoudt,  20  Wkly.  Dig.  67;  Messenger  v.  Fourth  Nat.  Bank,  48 
How.  Pr.  542;  Van  Tassell  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  Misc. 
312,  48  State  Rep.  782,  20  N.  Y.  Supp.  715;  Harvey  v.  Fargo,  91  N.  Y. 
Supp.   84. 

213  Dixson  V.  Brooklyn  Heights  R.  Co.,  68  App.  Div.  302,  74  N.  Y. 
Supp.  49. 

214  Tyler  v.  Hoornbeck,  48  Barb.  197;  Continental  Nat.  Bank  v. 
Adams,  67  Barb.  318. 

215  Merritt  v.  Mayfield,  89  App.  Div.  470,  85  N.  Y.  Supp.  801. 

215a  Oats  V.  New  York  Dock  Co.,  99  App.  Div.  487,  90  N.  Y.  Supp.  878. 

216  Meyer  v.  McLean,  1  Johns.  509;    Sargent  v.  .  5  Cow.  106. 
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Failure  of  Court  to  File  Decision. 


decision  in  writing  is  not  filed  in  the  clerk's  office  within  twenty- 
days  after  the  final  adjournment  of  the  term  where  the  issue 
was  tried,  either  party  may  move  at  a  special  term  for  a  new 
trial  on  that  ground, ^^"  but  the  right  to  so  move  may  be  lost 
by  laches  on  the  part  of  the  moving  party."* 

217  Code  Civ.  Proc.  §  1010. 

218  Fleet  V.  KalbfleisGh,  43  Hun,  443,  6  State  Rep.  755. 
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Propriety,  §  1945. 
Before  whom  to  move,  §  1946. 
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ART.    IV.     MOTION   AFTER   TRIAL  OF  SPECIFIC   QUESTIONS   IN 
AN  EQUITY  ACTION. 

A.  TRIAL  BY  JURY, 

Code  provision,  §  1950. 

General  Rules  of  Practice,  §  1951. 

Application,  §  1952. 

Hearing,  §  1953. 

Appeal,  §  1954. 

B.  TRIAL  BY  REFEREE. 

Code  provisions,  §  1955. 

ART.  V,     ORDER. 

Necessity,  form,  and  contents,  §  1956. 

Imposing  conditions,  §  1957. 

Rehearing,  §  1958.   " 

Exception  to  order,  §  1959. 

Appeal,  §  1960. 

Procedure  on  new  trial,  §  1961. 

ART.  I.     MOTION  ON   MINUTES  OF  TRIAL  JUDGE. 

§  1934.     Code  provisions. 

Section  999  of  the  Code  provides  that  "the  judge  presiding 
at  a  trial  by  a  jury  may,  in  his  discretion,  entertain  a  motion, 
made  upon  his  minutes,  at  the  same  term,  to  set  aside  the  ver- 
dict, or  a  direction  dismissing  the  complaint,  and  grant  a  new 
trial,  upon  exceptions;  or  because  the  verdict  is  for  excessive 
or  insufficient  damages,  or  otherwise  contrary  to  the  evidence 
.or  contrary  to  law."  It  will  be  noticed  that  this  provision 
applies  only  to  a  trial  by  a  jury.^  Section  1003  'of  the  Code 
permits  a  motion  for  a  new  trial  on  the  judge's  minutes  after 
a  trial  by  jury  of  one  or  more  specific  questions  of  fact,  aris- 
ing on  the  issues,  in  an  equity  action  triable  by  the  court.^ 

1  knight  V.  Sackett  &  W.  Lithographing  Co.,  141  N.  Y.  404;  Rosen- 
quest  V.  Canary,  27  App.  Div.  30,  50  N.  Y.  Supp.  Ill;  Simpson  v.  Hefter, 
43  Misc.  608.  88  N.  Y.  Supp.  282. 

2  Code  Civ.  Proc.  §  1003. 
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Art.  I.     Motion  on  Minutes  of  Trial  Judge. 

§  1935.    Where  complaint  is  dismissed. 

Formerly  a  new  trial  could  not  be  ordered-  on  the  judge's 
minutes  if  there  was  no  verdict  but  the  complaint  was  dis- 
missed,^ but  section  999  of  the  Code  expressly  provides  other- 
wise since  its  amendment  in  1889.  If  there  is  a  dismissal  of 
the  complaint,  the  motion  can  be  heard,  however,  only  on  ex- 
ceptions.* 

§  1936.    Time  for  motion. 

The  motion  must  be  made  at  the  same  term  of  court  the  trial 
is  had.^  The  motion  cannot  be  made  after  the  expiration  of 
the  term  even  where  the  trial  judge  has  so  directed,^  or  a 
special  term  order  grants  leave  to  do  so.''  If  the  motion  is 
made  at  a  later  term,  however,  by  consent,  the  court  has  juris- 
diction to  act.^  The  motion  is  usually  made  at  the  close  of 
the  trial  immediately  after  the  verdict  is  announced  in  which 
case  the  judge  may  direct  a  hearing  on  a  later  day  in  the 
term  or  even  on  a  day  in  a  subsequent  term. 

§  1937.    Notice  of  motion. 

Written  notice  of  motion  need  not  be  given  where  the  mo- 
tion is  brought  on  immediately  after  the  rendition  of  the  ver- 
dict." But  a  notice  of  motion  should  be  given  or  an  order  to 
show  cause  obtained  if  the  motion  is  not  made  at  the  close  of 
the  trial  unless  the  attorneys  agree  on  some  day  for  the  hear- 
ing. 

§  1938.     Grounds  of  motion. 

The  motion  must  be  based   (a)    on   exceptions  or  on  the 

8  Van  Doren  v.  Horton,  19  Hun,  7;  First  Nat.  Bank  of  Union  Mills  v. 
Clark,  42  Hun,  90. 

*  Snelling  v.  Yetter,  25  App.  Div.  590. 

e  Code  Civ.  Proc.  §  999. 

«  Thayer  Mfg.  Jewelry  Co.  v.  Steinau,  58  How.  Pr.  315. 

TIbbotson  V.  King,  42  Super.  Ct.  (10  "J.  &  S.)  207;  Rollins  v.  Sidney; 
B.  Bowman  Cycle  Co.,  96  App.  Div.  365,  89  N.  Y.  Supp.  289. 

a  Courtney  v.  Baker,  60  N.  Y.  1,  7. 

»  Pharis  v.  Gere,  107  N.  Y.  231,  233. 
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ground  (b)  that  the  verdict  is  for  excessive  or  insufficient 
damages  or  (e)  that  the  verdict  is  contrary  to  the  evidence 
or  (d)  that  the  verdict  is  contrary  to  law.  The  Code  section  as 
amended  nullifies  a  former  decision  that  a  new  trial  cannot 
be  granted  on  the  judge's  minxites  because  the  verdict  is  con- 
trary to  the  instructions  of  the  court,  i.  e.,  contrary  to  law.^" 
It  has  been  held  that  the  judge  cannot  grant  a  new  trial  on 
his  minutes  for  causes  not  enumerated  in  section  999  of  the 
Code  as  just  mentioned^^  though  there  is  authority  to  the  con- 
trary.^^  A  new  trial  has  been  granted  on  the  judge 's  minutes 
because  of  improper  remarks  of  the  trial  judge/^  and  also  be- 
cause the  judge  propounded  improper  questions  to  witnesses.^* 
A  motion  based  on  the  ground  of  surprise  cannot  be  made  on 
the  judge's  minutes,^^  nor  can  a  motion  based  on  irregulari- 
ties not  subject  to  exception  or  based  on  newly-discovered 
evidence.  A  new  trial  cannot  be  granted  except  for  matters 
raised  by  exceptions  taken  on  the  trial  where  both  parties 
have  joined  in  a  request  for  the  direction  of  a  verdict."  The 
judge  ought  to  examine  the  correctness  of  his  rulings  on  the 
trial." 

Stating  grounds  in  motion.     The  motion  should  state 

the  ground  or  grounds  of  the  motion,"  since  if  it  is  does  not 
and  the  motion  is  denied,  the  ruling  will  not  be  reviewed  in 
the  appellate  division.^° 

10  Tinson  v.  Welcli,  51  N.  Y.  244. 

11  Swartout  v.  Willingliam,  31  Abb.  N.  C.  66,  6  Misc.  179,  26  N.  Y. 
Supp.  769;  Pharis  v.  Gere,  107  N.  Y.  231,  233.  Inasmuch  as  section  1002 
of  the  Code  provides  that  "in  a  case  not  specified  in  the  last  three 
sections"  the  motion  "must"  be  heard  at  the  special  term,  this  rule 
seems  more  in  harmony  with  the  Code. 

12  Campanelli  v.  New  York  Cent.  &  H.  R.  R.  Co.,  39  State  Rep.  445, 
15  N.  Y.  Supp.  670. 

13  Davison  v.  Herring,  24  App.  Div.  402. 

14  Bolte  V.  Third  Ave.  R.  Co.,  38  App.  Div.  234,  57  N.  Y.  Supp.  1134. 
10  Argall  V.  Jacobs,  21  Hun,  114. 

16  Banker  v.  Knibloe,  69  Hun,  539,  53  State  Rep.  289,  23  N.  Y.  Supp. 

1091. 

17  Gerald  v.  Quam,  10  Abb.  N.  C.  28. 

18  De  Luce  v.  Kelly,  5  Wkly.  Dig.  32. 

19  Gray  v.   New   York   Floating   Elevator   Co.,   13   Wkly.   Dig.    140; 
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§  1939.    Stenographer's  notes  treated  as  minutes  of  the  judge. 

The  notes  of  an  official  stenographer  or  assistant  stenograph- 
er, taken  at  a  trial,  when  written  out  at  length,  may  be  treat- 
ed, in  the  discretion  of  the  judge,  as  minutes  of  the  judge  upon 
the  trial  for  the  purposes  of  a  motion  for  a  new  trial.^"  The 
error  complained  of  cannot  be  shown  by  affidavits  or  other 
papers,  but  must  be  apparent  from  such  minutes. 

§  1940.    Who  may  grant. 

The  judge  of  any  court  of  record,  including  a  county  judge, 
has  power  to  grant  a  new  trial  on  his  minutes. ^^  County 
courts  may  grant  new  trials  on  motions  made  on  their  own 
minutes  even  in  an  action  originating  in  a  justice  court.^* 

§  1941.    Discretion  of  judge. 

It  is  in  the  discretion  of  the  trial  judge  whether  he  shall 
hear  the  motion  on  his  minutes  or  direct  it  to  be  heard  on  a 
case  and  exceptions, ^^  but  it  is  the  usual  and  better  practice 
not  to  hear  the  motion  on  the  minutes  where  the  questions  in- 
volved are  doubtful  or  complicated.^*  Whether  the  motion, 
if  heard,  shall  be  granted,  also  rests  to  a  large  extent  in  the 
discretion  of  the  trial  judge  except  where  the  motion  is  based 
on  exceptions  or  on  the  ground  that  the  verdict  is  contrary 
to  law. 

§  1942.    Exceptions  as  a  condition  precedent. 

An  exception  is  not  necessary  to  authorize  a  review  on  the 
judge's  minutes  of  alleged  error  in  the  charge^^  or  in  rejecting 

Hinman  v.  Stillwell,  34  Hun,  178.  This  rule  does  not  apply,  however, 
where  enough  appears  to  show  what  was  the  ground.  Cowles  v.  Wat- 
son, 14  Hun,  41. 

20  Code  Civ.  Proc.  §  1007.  Notes  need  not  be  filed  as  motion  papers 
on  which  order  is  based.  Schlotterer  v.  Brooklyn  &  N.  Y.  Perry  Co., 
102  App.  Div.  363,  92  N.  Y.  Supp.  674. 

21  Kenner  v.  Morrison,  12  Hun,  204. 

22  Hinman  v.  Stillwell,  34  Hun,  178. 

23  Magnus  v.  Buffalo  R.  Co.,  24  App.  Div.  449,  48  N.  Y.  Supp.  490. 

24  Hinman  v.  Stillwell,  34  Hun,  178. 

26  Bronson  v.  New  York  Cent.  &  H.  R.  R.  Co.,  24  App.  Div.  262,  48 
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or  receiving  evidence.  And  the  better  rule  seems  to  be  that 
the  omission  to  move  for  a  nonsuit  or  a  directed  verdict  and 
to  except  to  the  ruling  thereon  does  not  preclude  a  motion  to 
set  aside  the  verdict  on  the  ground  of  the  insufficiency  of  the 
evidence  or  that  the  verdict  is  contrary  to  law  or  on  any  of 
the  other  grounds  specified  in  section  999  of  the  Code,-'  though 
some  attempt  has  been  made  to  distingiiish  between  a  verdict 
supported  by  "no"  evidence  and  a  verdict  against  the  evi- 
dence.^'  So  a  verdict  improperly  influenced  by  a  misdirec- 
tion of  the  judge  or  by  prejudicial  statements  will  be  set  aside 
though  no  exception  was  taken  at  the  trial. ^° 

ART.   II.      MOTION    FOR   HEARING   BY   APPELLATE    OIVISION. 

§  1943.     After  trial  by  jury. 

The  Code  provides  as  follows:  "Upon  "the  application  of  a 
party  who  has  taken  one  or  more  exceptions,  the  judge  pre- 
siding at  a  trial  by  a  jury,  may,  in  his  discretion,  at  any  time 
during  the  same  term,  direct  an  order  to  be  entered,  that  the 
exceptions  so  taken  be  heard,  in  the  first  instance,  by  the  ap- 
pellate division  of  the  supreme  court;  and  that  judgment  be 
suspended  in  the  meantime.  At  any  time  before  the  hearing 
of  the  exceptions,  the  order  may  be  revoked  or  modified,  upon 
notice,  in  court  or  out  of  court,  by  the  judge  who  made  it,  or 
it  may  be  set  aside  for  irregularity,  by  the  court,  at  any  term 
thereof.  Unless  it  is  so  revoked  or  set  aside,  the  exceptions 
must  be  heard  upon  a  motion  for  a  new  trial,  which  must  be 
decided  by  the  appellate  division.     The  motion  is  deemed  to 

N.  Y.  Supp.  257,  which  reviews  the  authorities.  Dovale  v.  Ackerman, 
11  IVIisc.  245,  33  N.  Y.  Supp.  13,  which  goes  on  the  theory  that  if 
there  are  erroneous  instructions  the  verdict  is  "contrary  to  law"  within 
section  999  of  the  Code. 

26Haist  V.  Bell,  24  App.  Div.  252,  48  N.  Y.  Supp.  405;  Picard  v.  Lang, 
3  App.  Div.  51,  54,  56,  38  N.  Y.  Supp.  229.  Followed  in  Mitchell  v. 
Rouse,  19  App.  Div.  561,  46  N.  Y,  Supp.  523.  Contra,  Peake  v.  Bell,  7 
Hun,  454. 

27  Slater  v.  Drescher,  72  Hun,  425;  Steinau  v.  Scheuer,  15  App.  Diy. 
5,  8.  43  N.  Y.  Supp.  1112. 

2S  Davison  v.  Herring,  24  App.  Div,  402,  48  N.  Y.  Supp.  760. 

N   Y.  Prac— 171 
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have  been  made  when  the  order  was  granted ;  and  either  party 
may  notice  it  for  hearing  at  the  appellate  division,  upon  the 
exceptions."^"  It  will  be  noticed  that  this  provision  applies 
only  to  a  trial  by  jury,^°  though  it  is  immaterial  that  the  trial 
by  jury  is  merely  of  issues  arising  in  an  action  triable  by  the 
court.^^  Where  a  "special"  verdict  is  rendered,  the  trial 
judge  cannot  send  the  motion  for  judgment  on  such  verdict, 
with  the  exceptions,  to  the  appellate  division  to  be  heard  there 
in  the  first  instance. ^^ 

Care  should  be  taken  to  distinguish  the  procedure  from  that 
where  a  verdict  is  directed  subject  to  the  opinion  of  the  ap- 
jiellate  division  which  practice  has  been  considered  in  a  pre- 
ceding volume.'^ 

A  late  case  holds  that  the  appellate  term,  in  the  first  depart- 
ment, has  no  jurisdiction  to  entertain  the  motion.^'* 

Exceptions  only  can  be  ordered  heard.  It  is  excep- 
tions only  that  can  be  sent  in  the  first  instance  to  the  appel- 
late division.'* 

Necessity  of  verdict.     Prior  to  the  amendnjent  of  1882, 

the  order  could  not  be  made  unless  a  verdict  had  been  ren- 
dered but  now  such  an  order  is  proper  where  the  complaint 
has  been  dismissed  or  a  nonsuit  granted.'^ 

Discretion  of  trial  judge.     Whether  exceptions  shall  be 

so  tried  rests  ih  the  discretion  of  the  trial  judge. '°  It  is  only 
when  the  judge  deems  the  exceptions  taken  by  the  unsuccess- 
ful party  to  be  of  sufiicient  importance  that  he  will  direct  a 

29  Code  Civ.  Proc.  §  1000. 

so  MacNaughton  v.  Osgood,  114  N.  Y.  574. 

31  Code  Civ.  Proc.  §  1003.  Issues  in  divorce  suit.  Carpenter  v. 
"Carpenter,  30  State  Rep.  955,  9  N.  Y.  Supp.  583. 

32  So  held  under  the  old  Code.     Griswold  v.  Dexter,  62  Barb.  648. 
5s  Volume  2,  p.  2288. 

33a  Dickson  v.  Manhattan  Ry.  Co.,  91  N.  Y.  Supp.  36. 

siPost  V.  Hathorn,  54  N.  Y.  147;  Cronk  v.  Canfleld,  31  Barb.  171. 

35  Lake  v.  Artisans'  Bank,  3  Abb.  Dec.  10,  3  Abb.  Pr.  (N.  S.)  209,  3 
Keyes,  276. 

36  Seattle  v.  Niagara  Sav.  Bank,  41  How.  Pr.  137.  Objection  to  re- 
fusal cannot  be  iirst  urged  in  the  court  of  appeals.  Wyckoff  v.  De 
Graaf,  98  N.  Y.  134 
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motion  for  a  new  trial  to  be  first  heard  in  the  appellate  divi- 
sion.'' 

Obtaining  hearing  by  stipulation.     The  parties  cannot 

stipulate  for  a  hearing  of  exceptions  in  the  first  instance  at 
the  appellate  division,  so  as  to  confer  power  on  such  court  to 
hear  the  exceptions.^' 

Power  of  county  court.     A  county  court  cannot  order 

exceptions  to  be  first  heard  in  the  appellate  division.^' 

Effect  of  prior  hearing  of  exceptions  at  trial  term. 

Though  the  decisions  are  not  entirely  harmonious,  yet  the  rule 
seems  to  be  that  if  a  motion  for  a  new  trial  is  made  on  the 
judge's  minutes,  on  exceptions  taken,  and  denied,  the  excep- 
tions cannot  thereafter  be  ordered  to  be  heard  in  the  first 
instance  at  the  appellate  division,  though  they  may  where 
the  motion  on  the  minutes  was  not  founded  on  exceptions." 

Ordering  hearing.     If  it  is  desired  that  .judgment  be 

suspended  during  the  hearing  of  the  exceptions,  the  order  must 
provide  therefor.''^  An  order  suspending  the  entry  of  judg- 
ment may  be  afterwards  modified  at  special  term  held  by  an- 
other judge  by  allowing  judgment  to  be  entered.*"  The  usual 
custom,  where  it  is  thought  advisable  that  the  prevailing  party 
should  have  security  on  his  verdict,  is  to  permit  him  to  enter 
judgment  to  stand  as  security  only."  The  order  should  not 
provide  for  service  of  a  notice  of  appeal,  since  judgment  being 
suspended  until  the  hearing,  there  is  nothing  to  appeal  from." 
A  formal  order  must  be  entered.^'     An  oral  direction  is  insuffi- 

37  Cobb  V.  Cornish,  16  N.  Y.  602;  Molony  v.  Dows,  9  Abb.  Pr.  86,  18 
How.  Pr.  27. 

38  Pendleton  v.  Pendleton,  1  T.  &  C.  95. 

39  Boyd  V,  Cronkrite,  10  Hun,  574. 

40  Schram  v.  Werner,  81  Hun,  561,  31  N.  Y.  Supp.  47,  which  reviews 
the  decisions. 

41  Douglas  V.  Haberstro,  10  Abb.  N.  C.  6. 

42  Long  V.  Stafford,  103  N.  Y.  274,  282. 

43  2  Rumsey,  Pr.  (2d  Ed.)  508. 

44  Battersby  v.  Collier,  34  App.  Biv.  347,  54  N.  Y.  Supp.  363. 

45  Under  the  old  Code  the  rule  was  different.    Webster  v.  Cole,  17 
Hun,  507. 
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eient.**  But  the  minutes  of  the  trial  signed  by  the  clerk,  and 
containing  a  statement  that  defendant's  exceptions  are  to  be 
heard  by  the  appellate  division  in  the  first  instance,  and  entry 
of  the  judgment  suspended  in  the  meantime,  constitute  a  part 
of  the  record,  and  are  a  sufficient  certification  of  the  entry  of 
the  necessary  order  for  hearing  the  exceptions.^'' 


Form  of  order. 

[Title  of  action.]  At  a  trial  term,  etc. 

Tlie  above  action  having  duly  come  on  for  trial  in  its  regular  order 

on  the  calendar  of  this  court,  before  Hon.  ,  and  a  jury,  at  a  trial 

term  of  this  court  held  at  the  court  house  in  the  city  of ,  on  the 

day  of ,  190 — ,  and  the  jury  having  rendered  a  verdict  on 

such  trial  in  favor  of ,  and  the  having  duly  excepted  to 

certain  rulings  made  by  said  justice  on  said  trial;    Now,  on  motion  of 

,  attorney  for  [and  after  hearing  in  opposition 

thereto] : 

Ordered,  that  the  exceptions  taken  by ,  on  the  trial  of  this  ac- 
tion, be,  and  the  same  hereby  are,  directed  to  be  heard,  in  the  first  in- 
stance by  the  appellate  division  of  the  supreme  court,  'and  that  the 
entry  of  judgment  be,  and  the  same  is,  hereby  suspended  until .*& 

[Date.]  Enter:    [signature  of  judge  by  initjals 

of  name  and  title.] 

Vacating  order.     As  already  stated,  the  order  may  be 


revoked  or  modified,  on  notice,  in  court  or  out  of  court,  by 
the  judge  who  made  it ;  or  it  may  be  set  aside  for  irregularity,, 
by  the  court,  at  any  term' thereof.  But  the  provision  that  the 
order  may  be  revoked  or  modified  by  the  judge  who  made  it 
does  not  preclude  the  power  of  a  special  term  held  by  any 
judge  to  revoke  or  modify  it.*''  The  order  may  be  vacated  at 
special  term,  and  permission  given  to  move  for  a  new  trial 
upon  a  case  and  exceptions  at  special  term.°" 

*6  Fifth  Ave.  Bank  v.  Forty-Second  St.  &  G.  St.  Ferry  R.  Co.,  6 
App.  Div.  567,  40  N.  Y.  Supp.  219. 

47  Sedgwick  v.  Maoy,  24  App.  Div.  1,  49  N.  Y.  Supp.  154. 

*8  For  another  form,  see  Brooke  v.  Tradesmen's  Nat.  Bank,  68  Hun, 
129,  22  N.  Y.  Supp.  633. 

49  Long  V.  Stafford,  103  N.  Y.  274,  282. 

60  Post  V.  Hathorn,  54  N.  Y.  147.  - 
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Hearing.     The  motion  before  the  appellate  division  is 


an  enumerated  one  to  be  brought  on  on  eight  days '  notice  after 
filing  of  note  of  issue.^^  The  moving  party  should  prepare 
and  serve  the  proper  papers  for  argument  and  if  he  does  not 
do  so  the  opposing  party  is  entitled  to  a  denial  of  the  motion 
by  default.^^  The  hearing  must  be  on  a  case  and  exceptions, 
or  a  bill  of  exceptions. 

Only  questions  of  law  are  reviewable, ^^  i.  e.,  the  questions 
raised  by  the  exceptions  appearing  on  the  record.^*  Questions 
of  fact  are  concluded  by  the  verdict,  and  hence  the  question 
as  to  whether  the  verdict  is  against  the  evidence  or  is  ex- 
cessive or  inadequate  cannot  be  reviewed.^^  So  if  a  verdict 
has  been  directed  and  no  exceptions  taken,  the  sufficiency  of 
the  evidence  to  take  the  case  to  the  jury  cannot  be  considered." 
The  appellate  division  has  power  only  to  award  a  new  trial 
or  to  direct  a  judgment  on  the  verdict.^^ 

§  1944.    After  interlocutory  judgment. 

The  Code  (§  1001)  provides  as  follows:  "Where  the  deci- 
sion or  report,  rendered  upon  the  trial  of  an  issue  of  fact  by 
the  court,  without  a  jury,  or  by  a  referee,  directs  an  inter- 
locutory judgment  •  to  be  entered,  and  further  proceedings 
must  be  taken,  before  the  court,  or  a  judge  thereof,  or  a  ref- 
eree, before  a  final  judgment  can  be  entered,  a  motion  for  a 
new  trial,  upon  one  or  more  exceptions,  may  be  made  at  a 
term  of  the  appellate  division,  after  the  entry  of  the  inter- 
locutory judgment,  and  before  the  commencement  of  the  hear- 
ing directed  therein.  The  time  within  which  the  party  must 
except,  for  that  purpose,  to  a  ruling  of  law  made  upon  such 

Bi  Rules  38  to  41  of  General  Rules  of  Practice. 

52  Staake  v.  Preble,  6  State  Rep.  763,  43  Hun,  441.  See,  also.  Rule  41 
of  General  Rules  of  Practice. 

53Hotchkins  v.  Hodge,  38  Barb.  117;  Martin  v.  Piatt,  51  Hun,  429,  4 
N.  Y.  Supp.  359. 

BiAmy  V.  Stein,  48  Super.  Ct.  (16  J.  &  S.)   512. 

B5,  D6  Curtis  V.  Wheeler  &  Wilson  Mfg.  Co.,  141  N.  Y.  511. 

B7  Purchase  v.  Matteson,  25  N.  Y.  211.  It  cannot  dismiss  the  com- 
plaint on  the  merits.  Matthews  v.  American  Cent.  Ins.  Co.,  154  N.  Y. 
449. 
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a  trial,  by  the  judge  or  the  referee,  after  the  close  of  the 
testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judg- 
ment thereupon.  "^^  This  section  applies  only  to  interlocutory 
as  distinguished  from  final  judgments.^'  Furthermore  it  ap- 
plies only  where  the  trial  is  without  a  jury.^°  It  provides  a 
remedy  in  place  of  an  appeal  from  the  interlocutory  judg- 
ment."^ The  interlocutory  judgment  cannot  be  reviewed  by 
an  appeal  to  the  court  of  appeals,"^  but  the  order  of  the  ap- 
pellate division  may  be  so  appealed."  The  object  of  the  Code 
provision  is  to  facilitate  proceedings  and  more  particularly 
to  save  the  labor  and  expense  of  a  reference  until  the  case 
can  be  reviewed  by  the  appellate  division  on  the  questions, 
which,  as  decided,  constitute  the  basis  of  a  reference;  and 
hence  the  motion  should  be  made  before  a  hearing  of  the  refer- 
ence.^* The  hearing  is  based  on  a  case  and  exceptions  which 
must  be  settled  and  signed  by  the  trial  judge. "^  Notice  of  a 
motion  for  a  new  trial  should  be  given  instead  of  notice  of 
an  appeal.*'^  A  note  of  issue  should  be  filed  with  the  clerk  of 
the  appellate  division  and  the  motion  should  be  duly  noticed 
for  hearing.  Such  a  motion  does  not  stay  proceedings  under 
the  interlocutory  judgment,"^  and  hence  it  may  be  necessary 
to  obtain  a  stay  of  proceedings  until  the  motion  for  a  new  trial 
is  decided  by  the  appellate  division.     Only  questions  of  law 

68  Code  Civ.  Proc.  §  1001. 

69  Produce  Bank  v.  Morton,  67  N.  Y.  199,  203. 

60  And  a  trial  of  an  action  for  partition  where  questions  of  fact  have 
been  framed  for  the  jury  and  a  further  hearing  had  at  special  term  is 
not  a  trial  without  a  jury.     Bowen  v.  Sweeney,  143  N.  Y.  349. 

61  Moore  v.  Oviatt,  35  Hun,  216,  220.  If  notice  of  appeal  instead  of 
motion  for  a  new  trial  has  been  given,  the  appellate  division  may  per- 
mit it  to  be  withdrawn.  Douglas  v.  Douglas,  5  Hun,  140,  146.  See, 
also,  Garczyskl  v.  Russell,  75  Hun,  512,  27  N.  Y.  Supp.  461. 

62  Raynor  v.  Raynor,  94  N.  Y.  248. 

63  Townsend  v.  Van  Buskirk,  162  N.  Y.  265. 

64  Church  V.  Kidd,  3  Hun,  254,  262;  Green  v.  Roworth,  6  Misc.  130, 
56  State  Rep.  624,  26  N.  Y.  Supp.  37. 

«5  Green  v.  Roworth,  4  Misc.  141,  23  N.  Y.  Supp.  777. 

66  Douglas  V.  Douglas,  5  Hun,  140,  145. 

67  Bennett  v.  Austin,  10  Hun,  451. 
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arising  on  rulings  duly  excepted  to  are  presented  for  review."* 
The  appellate  division  is  not  bound  to  grant  the  motion  though 
greater  relief  is  allowed  than  the  party  is  entitled  to,  but  may  _ 
deny  it  and  direct  a  modification  of  the  judgment  so  that  it' 
grant  the  proper  measure  of  relief,  and  affirm  it  as  modified.^" 

ART.  III.     MOTION  AT  SPECIAL  TERM. 

§  1945.    Propriety. 

A  motion  for  a  new  trial  "may"  be  made  at  special  term 
on  any  ground  on  which  a  motion  may  be  made  on  the  judge's 
minutes.  A  motion  for  a  new  trial  "must,"  in  the  first  in- 
stance, be  heard  and  decided  at  the  special  term  where  it  is 
not  provided  for  by  either  section  999,  1000,  or  1001,  of  the 
Code.'^"  In  other  words,  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence,  contrary  to  law,  ex- 
cessive, or  inadequate,  may  be  made  either  on  the  minutes  be- 
fore the  trial  judge  or  at  the  special  term."  So,  as  will  be 
stated  more  fully  in  a  succeeding  paragraph,  a  motion  for  a 
new  trial  of  special  issues  submitted  to  a  jury,  may  be  inade 
either  on  the  judge's  minutes  or  at  special  term.  So  a  motion 
based  on  exceptions,  where  the  trial  was  a  jury  trial,  may  be 
heard  on  the  judge's  minutes  or  at  special  term  provided  the 
exceptions  have  not  been  ordered  heard  by  the  appellate  divi- 
sion in  the  first  instance.  But  a  motion  on  the  ground  of  sur- 
prise or  newly-discovered  evidence  "must"  be  made  at  special 
term,''^  as  must  a  motion  on  the  ground  of  objectionable  con- 
duct on  the  part  of  a  juror. ''^ 

68  Raynor  v.  Raynor,  94  N.  Y.  248;  Dorchester  v.  Dorchester,  121  N. 
Y.  156;  Toms  v.  Greenwood,  30  State  Rep.  478,  9  N.  Y.  Supp.  666. 

69  Fischer  v.  Blank,  138  N.  Y.  669. 

70  Code  Civ.  Proc.  §  1002. 

71  Error  in  rulings  on  question  of  law.  Hastings  v.  McKinley,  3  Code 
R.  10.  Improper  communication  with  jury.  Elliott  v.  Luengene,  17 
Misc.  78,  39  N.  Y.  Supp.  850. 

72  Newhall  v.  Appleton,  46  Super.  Ct.  (14  J.  &  S.)  6.  But  where  mo- 
tion on  judge's  minutes  is  denied,  the  trial  judge  may,  after  the  term, 
grant  an  order  to  show  cause  why  a  rehearing  should  not  he  granted 
and  al.so  why  a  new  trial  should  not  be  granted  because  of  surprise  and 
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It  has  been  held  that  the  special  term  cannot  hear  a  motion 
for  a  new  trial  while  an  order  that  the  exceptions  be  heard 
.ifl  the  first  instance  in  the  appellate  division  continues  in 
force.'*  But  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  evidence  may  be  made  after  the  hearing 
of  exceptions  in  the  appellate  division. '^  And  where,  instead 
of  accepting  the  privilege  granted  to  move  at  the  appellate 
division,  a  motion  for  a  new-  trial  on  the  exceptions  is  made 
and  decided  at  a  special  term,  the  latter  will  treat  the  direc- 
tion to  have  exceptions  heard  at  the  appellate  division  in  the 
first  instance,  as  waived,  and  the  decision  made  at  special  term 
as  the  decision  of  the  judge  who  tried  the  cause,  whether  it 
was  so  in  fact  or  not.'' 

The  denial  of  a  motion  for  a  new  trial  on  the  minutes  does 
not  preclude  a  subsequent  motion  at  special  term,  on  different 
grounds,  based  on  a  case  and  exceptions,  though  it  would  seem 
to  preclude  a  subsequent  motion  at  special  term  where  based 
on  the  same  grounds."  Thus,  a  new  trial  on  the  ground  of 
error  and  manifest  injustice  cannot  be  granted  on  motion  by 
a  judge  other  than  the  one  who  tried  the  cause,  after  the  trial 
judge  has  denied  a  motion  on  his  minutes.'*  But  where  spe- 
cific issues  have  been  tried  by  a  jury  and  a  motion  for  a  new 
trial  on  the  minutes  has  been  made  and  denied,  this  will  not 
preclude  the  party  from  again  moving  for  a  new  trial  on  a 
case  and  exceptions  when  application  is  made  at  special  term 
for  final  judgment." 

newly-discovered  evidence.  Croner  v.  Farmers'  P.  Ins.  Co.,  18  App.  Div. 
263,  46  N.  Y.  Supp.  108. 

73  Paulitscli  V.  New  York  Cent.  &  H.  R.  R.  Co.,  50  Super.  Ct.  (18  J. 
&  S.)  241;  Moore  v.  New  York  El.  R.  Co.,  24  Abb.  N.  C.  77,  18  Civ.  Proe. 
■R.  (Browne)  146,  29  State  Rep.  146,  8  N.  Y.  Supp.  329,  15  Daly,  506. 

7-4  Price  v.  Keyes,  1  Hun,  177,  3  T.  &  C.  720. 

'6  Martin  v.  Piatt,  53  Hun,  42. 

'0  Ely  V.  McNight,  30  How.  Pr.  97. 

77  See  Wiley  v.  Rooney,  41  State  Rep.  444,  16  N.  Y.  Supp.  471;  Herz- 
berg  V.  Murray,  40  Super.  Ct.  (8  J.  &  S.)  271;  Schmidt  v.  Cobn,  12  Daly 
134. 

78  Reich  v.  McCrea,  26  State  Rep.  926,  7  N.  Y.  Supp.  600. 

79  Anderson  v.  Carter,  24  App.  Div.  462,  49  N.  Y.  Supp.  255. 
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§  1946.     Before  whom  to  move. 

If  the  motion  is  founded  on  an  allegation  of  error  in  a  find- 
ing of  fact  or  ruling  on  the  law,  it  cannot  be  heard  at  a  special 
term  held  by  another  judge  unless  the  judge  who  presided  at 
the  trial  is  dead  or  his  term  of  office  has  expired,  or  he  is  dis- 
qualified for  any  reason,  or  he  specifically  directs  the  motion  to 
be  heard  before  another  judge.^"  A  motion  for  a  new  trial  on 
the  merits  cannot  be  made  to  a  judge  out  of  court  even  in 
the  first  judicial  district. ^^ 

§  1947.     Time  for  motion. 

Under  the  old  practice,  a  motion  for  a  new  trial  could  not 
be  made  after  judgment  was  entered  except  in  case  of  an  ex- 
cusable mistake  in  practice,  but  under  the  present  practice  the 
motion  may  be  made  even  after  the  entry  of  judgment.^^  The 
Code  provides  that  a  subsequent  motion  for  a  new  trial  is  not 
prejudiced  by  the  entry,  collection,  or  other  enforcement  of 
the  judgment.*^  Thus,  the  entry  of  judgment  by  a  plaintiff 
on  a  verdict  in  his  favor  does  not  estop  him  from  moving  for 
a  new  trial  for  inadequacy  of  damages.^*  It  should  be  no- 
ticed, however,  that  the  Code  further  provides  that  a  motion 
for  a  new  trial  at  special  term,  where  it  is  founded  upon  aif 
allegation  of  error  in  a  finding  of  fact  or  ruling  upon  the  law, 
made  by  the  judge  on  the  trial,  cannot  be  made  unless  notice^^ 
therefor  be   given  before  the  expiration  of  the  time  within 

80  Code  Civ.  Proc.  §  1002.  See,  also,  Plunkett  v.  Appleton,  41  Super. 
Ct.  (9  J.  &  S.)  159;  Tunstall  v.  Winton,  31  Hun,  222;  Smith  v.  Lldger- 
wood  Mfg.  Co.,  60  App.  Div.  467,  69  N.  Y.  Supp.  975. 

81  Code  Civ.  Proc.  §  770. 

82  Tracey  v.  Altmyer,  46  N.  Y.  598. 

83  Code  Civ.  Proc.  §  1005.  Judgment  and  abandoned  appeal  does  not 
preclude  right  to  a  new  trial.  Donnelly  v.  McArdle,  14  App.  Div.  217, 
77  State  Rep.  560,  43  N.  Y.  Supp.  560. 

84  Smith  V.  Dittman,  34  State  Rep.  303,  16  Daly,  427,  11  N.  Y.  Supp. 

769. 

SB  Service  of  an  order  staying  proceedings  for  the  purpose  of  mak- 
ing a  case  and  exceptions  on  which  to  move  for  a  new  trial  and  service 
of  the  case  and  exceptions  constitute  sufficient  notice.    Russell  v.  Agri- 
,  cultural  Ins.  Co.,  19  App.  Div.  625,  46  N.  Y.  Supp.  186. 
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which  an  appeal  can  be  taken  from  the  judgment.^^  But  a 
motion  for  a  new  trial  on  account  of  the  misconduct  of  a  juror 
is  not  founded  "on  an  allegation  of  error  in  a  finding  of  fact 
or  ruling  upon  the  law"  on  the  trial,^^  nor  is  a  motion  based 
on  the  refusal  to  postpone  the  trial.^^  Furthermore,  the  ob- 
jection that  a  motion  is  not  made  before  the  expiration  of  the 
time  within  which  an  appeal  can  be  taken  is  waived  by  an 
admission  of  due  and  timely  service  of  the  notice  of  motion.'" 

Irrespective  of  statute,  however,  a  motion  at  special  term 
should  be  made  at  the  earliest  practicable  moment  especially 
where  the  motion  is  based  on  surprise  or  newly-discovered 
evidence.  If  the  motion  is  based  on  newly-discovered  evidence 
it  should  be  made  at  the  next  term  after  the  evidence  is  dis- 
covered. Laches  often  prevents  the  granting  of  a  new  trial 
because  of  newly-discovered  evidence,'"*  as  where  eight  years 
elapsed  after  the  facts  were  known  before  the  motion  was 
inade,°^  or  the  counsel  had  knowledge  of  the  new  evidence  for 
more  than  three  years.'^  Laches  in  moving  for  a  new  trial 
may,  however,  be  excused  in  the  moving  affidavits.'' 

Ordinarily,  a  party  cannot  move  for  a  new  trial  on  a  case 
and  exceptions  after  the  judgment  has  been  affirmed  on  ap- 
peal,'* but  a  new  trial  for  newly-discovered  evidence  may  be 
ordered  even  after  the  case  has  been  to  the  court  of  appeals 

86  Code  Civ.  Proc.  §  1002.  This  rule  does  not,  liowever,  apply  to 
special  proceedings.  Baumann  v.  Moseley,  63j  Hun,  492,  45  State  Rep. 
344,  18  N.  Y.  Supp.  563. 

87  Fleischmann  v.  Samuel,  18  App.  Div.  97,  79  State  Rep.  404,  45  N. 
Y.  Su-pp.  404. 

88  Smith  v.  Lidgerwood  Mfg.  Co.,  60  App.  Div.  467,  69  N.  Y.  Supp.  975. 

89  Byrnes  v.  Palmer,  18  App.  Div.  1,  45  N.  Y.  Supp.  479. 

90  Hollingsworth  v.  Napier,  3  Caines,  182;  Kepner  v.  Betz,  51  Super. 
Ct.  (19  J.  &  S.)  18;  Fisher  v.  Corwin,  35  Hun,  253. 

91  Evans  v.  United  States  L.  Ins.  Co.,  21  Abb.  N.  C.  315,  12  State  Rep, 
635. 

92  Bath  Gas  Light  Co.  v.  Claffy,  18  App.  Div.  155,  79  State  Rep.  433, 
45  N.  Y.  Supp.  433. 

93  Reynolds  v.  Champlain  Tr-ansp.  Co.,  9  How.  Pr.  7. 

94Conable  v.  Smith,  46  State  Rep.^  2,  19  N.  Y.  Supp.  446;  Christ  v. 
Chetwood,  6  Misc.  619,  55  State  Rep.  776,  26  N.  Y.  Supp.  80. 


§   1948  PROCEDURE   'TO    OBTAIN    NEW    TRIAL.  2731 

^  Art.  ni.     Motion  at  Special  Term. — Time  for  Motion. 

and  disposed  of  there.''  The  fact  that  an  appeal  was  taken 
and  the  judgment  affirmed  before  moving  for  a  new  trial  will 
not  make  its  allowance  improper  if  justice  demands  a  new 
trial.'"  But  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  will  not  be  granted  after  an  appeal  has 
been  taken  and  a  decision  rendered  against  the  moving  party, 
where  the  moving  party  knew  of  such  evidence  when  he  ap- 
pealed from  a  judgment  directing  a  verdict  for  the  opposing 
party  on  the  ground  of  the  insufficiency  of  the  evidence.'" 
And  a  party  is  not  guilty  of  laches  in  not  making  a  motion  for 
a  new  trial  on  the  ground  of  newly-discovered  evidence  until 
after  the  decision  of  the  court  of  appeals,  where  he  got  his 
information  after  a  verdict  against  him  at  trial  term  had  been 
reversed  and  the  plaintiff  instead  of  accepting  a  new  trial  ap- 
pealed to  the  court  of  appeals.'^  But  a  judgment  of  the  court 
of  appeals  giving  judgment  absolute  upon  the  usual  stipula- 
tion on  an  appeal  from  an  order  of  the  appellate  division  grant- 
ing a  new  trial,  precludes  a  subsequent  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence,  and  equally  pre- 
cludes a  motion  by  an  assignee  of  the  cause  of  action  to  be 
substituted  as  plaintiff,  for  the  purpose  of  making  such  mo- 
tion.'' 

Of  course,  the  motion  is  premature  if  made  before  the  rendi- 
tion of  the  verdict.^"" 

§  1948.    Motion  papers. 

The  motion  must  be  based  on  a  case  unless  it  is  based  on 
the  ground  of  irregularity  or  surprise.^"^  In  the  latter  case, 
since  the  error  does  not  appear  in  the  record,  the  matter  can 

95  Nugent  V.  Metropolitan  St.  R.  Co.,  46  App.  Div.  105,  61  N.  Y.  Sup?. 
476;  Keister  v.  Rankin,  34  App.  Div.  288,  54  N.  Y.  Supp.  274. 

96  Keister  v.  Rankin,  34  App.  Div.  288,  54  N.  Y.  Supp.  274. 

97  Biddescomb  v.  Cameron,  58  App.  Div.  42,  68  N.  Y.  Supp.  568. 

98  Smith  V.  Matthews,  21  Misc.  150,  47  N.  Y.  Supp.  96. 

99  Evans  v.  United  States  L.  Ins.  Co.,  21  Ahb.  N.  C.  315,  12  State  Rep. 

635. 

100  See  Putnam  v.  Crombie,  34  Barb.  232. 

101  Code  Civ.  Proc.  §  998.     See,  also,  ante,  §  1909. 
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be  brought  before  the  special  term  only  by  affidavits,^"^  though 
it  is  proper  and  wise  to  also  prepare  and  serve  a  case  where 
the  motion  is  before  a  judge  other  than  the  trial  judge  and 
the  detex'mination  of  the  motion  may  be  influenced  or  affected 
by  matters  appearing  in  the  record.^"'  A  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence  must  be 
based  on  a  case,"^  as  must  a  motion  based  on  error  in  the 
reception  of  evidence  or  granting  a  nonsuit,^"^  or  on  the 
grounds  that  the  judge  received,  evidence  prematurely  or  re- 
fused to  submit  to  the  jury  a  question  of  fact  proper  for  their 
determination.^°° 

If  a  party  intends  to  move  for  a  new  trial  and  a  person, 
whose  affidavit  is  necessary,  refuses  to  make  it,  the  court  may 
appoint  a  referee  to  take  such  affidavit  or  deposition  on  proper 
application  therefor  being  made.^"^ 

Where  ground  is  newly-discovered  ievidence.  In  addi- 
tion to  a  case,  the  affidavits  of  the  witnesses  who  are  expected 
to  give  the  new  testimony  must  be  presented,  or  else  the  rea- 
son must  be  stated  why  such  affidavits  are  not  produced."* 
Such  affidavits  must  set  forth  the  readiness  of  the  witnesses 
to  swear  to  the  facts  claimed  to  be  newly  discovered.^"'  An 
affidavit  which  merely  states  that  the  newly-discovered  wit- 
ness has  "told"  the  party  the  facts  relied  on  is  not  sufficient.^" 
The  affidavit  of  the  moving  party  should  be  presented  which 

io2Haake  v.  Reynolds,  23  WMy.  Dig.  562. 

103  See  Nesmlth  v.  Clinton  F.  Ins.  Co.,  8  Abb.  Pr.  141. 

10*  Anon.,  7  Wend.  331;  Sproul  v.  Resolute  F.  Ins.  Co.,  1  Lans.  71; 
Holmes  v.  Evans,  37  State  Rep.  369,  13  N.  Y.  Siipp.  610,  59  Super.  Ct. 
(27  J.  &  S.)  121.  Motion  will  not  be  beard  on  affidavits  only,  unless 
by  consent.  Boyd  v.  Boyd,  11  Misc.  357,  32  N.  Y.  Supp.  295.  Appellate 
court  will  not  reverse,  however,  because  of  want  of  case  where  no  ob- 
jection was  made  at  special  term.    Russell  v.  Randall,  123  N.  Y.  436. 

105, 100  Craig  v.  Fanning,  6  How.  Pr.  336. 

107  O'Connor  v.  McLaughlin,  80  App.  Div.  305,  SO  N.  Y.  Supp.  741. 

108  Matter  of  Cohen,  84  Hun,  586,  32  N.  Y.  Supp.  851. 

109  Armstrong  Mfg.  Co.  v.  Thompson,  8?  N.  Y.  Supp.  151;  Seaman  v. 
Clarke,  75  App.  Div.  345,  78  N.  Y.  Supp.  171;  Adams  v.  Bush,  1  Abb. 
Dec.  7,  2  Abb.  Pr.  (N.  S.)  104;  Denny  t.  Blumenthal,  8  Misc.  544,  59 
State  Rep.  263,  28  N.  Y;  Supp.  744. 

110  Shumway  v.  Fov/ler,  4  Johns.  425. 
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affidavit  should  clearly  state  the  facts  necessary  to  bring  the 
case  within  the  rules  already  laid  down  as  to  newly-discovered 
evidence.^^^  Thus,  the  motion  papers  must  show,  inter  alia, 
that  the  evidence  will  probably  change  the  result.^^^  The  new 
evidence  must  be  stated  or  some  good  reasons  shown  for  its 
omission."^  A  statement  that  the  witnesses  "will  corroborate 
and  substantiate"  testimony  given  by  a  witness  at  the  trial 
is  insufficient.^^*  In  case  of  the  death  of  a  newly-discovered 
witness,  documentary  or  other  proof,  corroborating  or  estab- 
lishing what  it  is  alleged  could  have  been  shown  by  him,  is 
necessary.^^^ 

The  motion  cannot  be  opposed  by  counter-affidavits  showing 
that  the  witness  is  unworthy  of  credit,^^"  though  a  new  trial 
will  not  be  granted  where  the  newly-discovered  evidence  is 
met  by  a  prior  contradictory  affidavit  of  the  proposed  wit- 
ness,^^'  nor  where  the  proposed  evidence  is  highly  improba- 
ble.^^* And  it  would  seem  that  if  the  moving  affidavit  states 
that  the  new  witness  is  a  man  of  good  character,  counter  affi- 
davits in  regard  thereto  are  admissible. ^^^ 

Where  ground  is  surprise.     No  case  is  required.     The 

affidavits  should  set  forth  the  facts  showing  the  surprise  and 
the  prejudicial  effect  thereof.  The  affidavit  of  the  moving 
party  must  show  that  he-  has  used  reasonable  diligence  in  mak- 
ing his  motion.^^"     If  the  motion  is  based  on  surprise  in  the 

111  See  ante,  §  1930. 

112  White  Corbin  &  Co.  v.  Jones,  86  Hun,  57,  68  State  Rep.  48,  34  N. 
Y.  Supp.  203. 

113  Hollingsworth  v.  Napier,  3  Gaines,  182;  Russell  v.  Randall,  30 
State  Rep.  452,  9  N.  Y.  Supp.  327. 

1"  Matter  of  Cohen,  84  Hun,  586,  32  N.  Y.  Supp.  851. 

115  Gould  V.  Moore,  40  Super.  Ct.  (8  J.  &  S.)  387. 

116  Peyser  v.  Coney  Island  &  B.  R.  Co.,  81  Hun,  70,  77,  30  N.  Y.  Supp. 
610;  Hagen  v.  New  York  Cent.  &  H.  R.  R.  Co.,  44  Misc.  540,  90  N.  Y. 
Supp.  125.  Contra,  Fleming  v.  Hollenback,  7  Barb.  271;  Williams  v. 
B-,ldwin,  18  Johns.  489. 

iiT  Schultz  V.  Third  Ave.  R.  Co.,  47  Super.  Ct.  (15  J.  &  S.)  285. 

118  Cameron  v.  Leonard,  17  App.  Div.  127,  45  N.  Y.  Supp.  155. 

119  pomroy  v.  Columbian  Ins.  Co.,  2  Caines,  260,  Golem.  &  C.  Gas.  408. 

120  Snowhill  v.  Knapp,  7  N.  Y.  Leg.  Obs.  15;  Peck  v.  Hiler,  30  Barb. 
655. 
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testimony  of  one's  own  witness,  the  party  must  produce  affi- 
davits of  other  persons  showing  that  he  can  make  out  a  differ- 
ent case  by  them.^^^  If  the  surprise  consists  in  the  absence 
of  a  witness,  the  facts  to  which  he  would  testify  must  be  stated. 
A  new  trial  will  not  be  granted  where  the  motion  is  based  on 
the  affidavit  of  a  witness  in  effect  contradicting  his  testimony 
on  the  first  trial. ^^^ 

Where  ground  is  irregularity — Affidavits  of  jurors.    A 

case  is  not  necessary.  Affidavits  of  jurors  are  admissible  to 
"sustain"  their  verdict,^^^  as  by  showing  that  the  moving 
party  was  not  prejudiced  by  the  conduct  of  the  jurors  in 
visiting  the  locus  in  quo,^^*  but  not  to  impeach  it,  either  for 
error  or  mistake  in  respect  to  the  merits,  or  for  irregularity 
or  misconduct  of  themselves  or  their  fellows  ;^^^  though  their 
affidavits  may  be  used  to  show  improper  conduct  of  others. ^^^ 
Admissions  or  statements  made  by  a  juror  are  incompetent  to 
impeach  a  verdict,  though  proven  by  the  affidavits  of  third 
persons.^^'  The  affidavits  of  jurors  cannot  be  used  to  show 
that  they  misunderstood  the  charge,^^'  or  mistake  committed 
by  them  in  making  up  their  verdict  where  the  mistake  does 
not  arise  from .  circumstances  occurring  at  the  trial/^"  or  to 

121  Phenix  v.  Baldwin,  14  Wend.  62. 

1=2  Sims  V.  Sims,  12  Hun,  231.  See,  also,  Perkins  v.  Brainerd  Quarry 
Co.,  11  Misc.  328,  32  N.  Y.  Supp.  230. 

123  Dana  v.  Tucker,  4  Johns.  487;  Nesmith  v.  Clipton  F.  Ins.  Co.,  8 
Abb.  Pr.  141. 

124  Moore  v.  New  York  El.  R.  Co.,  24  Abb.  N.  C.  77,  18  Civ.  Proc.  R. 
(Browne)  146,  29  State  Rep.  146,  8  N.  Y.  Supp.  329,  15  Daly,  506. 

125  cium  V.  Smith,  5  Hill,  560;  Haight  v.  City  of  Blmira,  42  App.  Div. 
391,  59  N.  Y.  Supp.  193.  The  rule'  does  not  apply,  however,  to  a  body  of 
men  substituted  in  the  place  of  a  jury.  Canal  Bank  of  Albany  v.  City 
of  Albany,  9  Wend.  244,  254. 

12S  Improper  conduct  of  successful  party.  Reynolds  v.  Champlaln 
Transp.  Co.,  9  How.  Pr.  7;  Thomas  v.  Chapman,  45  Barb.  98.  Miscon- 
duct of  officer  in  charge  of  jury.     Thomas  v.  Chapman,  45  Barb.  98. 

127  Ayres  v.  Village  of  Hammondsport,  13  Civ.  Proc.  R.  (Browne)  236, 
11  State  Rep.  706;  Clum  v.  Smith,  5  11111,  560. 

128  White  Corbin  &  Co.  v.  Jones,  86  Hun,  57,  68  State  Rep.  48,  34  N. 
Y.  Supp.  203. 

129  Ex  parte  Caykendoll,  6  Cow.  53. 
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explain  the  grounds  of  their  verdict  or  to  show  that  they  in- 
tended something  different  from  what  they  found,^^"  or  to  show 
that  they  allowed  improper  damages,^^^  or  that  one  juror  was 
so  deaf  that  he  did  not  hear  the  evidence  or  charge,"^  or  that 
on  account  of  mistaking  the  facts  the  jury  wrongly  computed 
the  amount/^^  or  that  the  amount  of  the  verdict  was  merely 
intended  to  be  allowed  on  account  and  that  the  true  verdict 
should  have  been  for  a  different  sum.^^*  So  such  affidavits 
will  not  be  received  to  show,  that  the  manner  in  which  they 
agreed  on  a  verdict  was  improper,^^^  or  the  extent  and,  char- 
acter of  their  private  deliberations/^"  or  that  they  agreed,  to 
the  verdict  contrary  to  their  convictions  in  order  to  secure 
their  discharge,^^'  or  that  the  jury  did  not  take  into  consid- 
eration every  question  raised  on  the  trial.^'^ 

But  while  affidavits  of  jurors  will  not  be  received  to  impeach 
their  verdict,  yet  such  affidavits  may  be  used  to  correct  a  ver- 
dict where  there  has  been  an  evident  error  and  misunderstand- 
ing resulting  in  a  miscarriage  of  justice,^^'  or  to  show  that 
certain  damages  were  allowed  as  a  part  of  their  verdict/"  or 
that  the  verdict  was  erroneously  stated  to  the  court  or  entered 
by  its  clerk/*^  or  to  show  what  the  jury  intended  where  the 
special  findings  of  the  jury  are  inconsistent  with  the  general 
verdict  rendered."^ 

130  People  V.  Columbia  Common  Pleas,  1  Wend.  297. 

131  Brownell  v.  McEwen,  5  Denio,  367. 

132  Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190. 
138  Kelly  V.  Sheehy,  8  Daly,  29. 

134  Dean  v.  City  of  New  York,  29  App.  Div.  350,  51  N.  Y.  Supp.  586,  5 
Ann.  Cas.  351. 

135  Dana  v.  Tucker,  4  Johns.  487. 

136  Dayton  v.  Church,  7  Abb.  N.  C.  367. 

137  Wiggins  V.  Downer,  67  How.  Pr.  65. 

138  Perkins  v.  Brainerd  Quarry  Co.,  11  Misc.  328,  65  State  Kep.  410, 
32  N.  Y.  Supp.  230;  Castle  v.  Greenwich  F.  Ins.  Co.,  45  N.  Y.  Supp.  901, 
79  State  Rep.  901. 

139  WebbeT  v.  Reynolds,  32  App.  Div.  248,  52  N.  Y.  Supp.  1007. 

140  Sargent  v. ,  5  Cow.  106. 

141  Dayton  v.  Church,  7  Abb.  N.  C.  3«7. 

142  Kennedy  v.  Ball  &  Wood  Co.,  91  Hun,  197,  71  State  Rep.  126,  36 
N.  Y.  Supp.  325. 
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§  1949.    Hearing. 

On  a  motion  for  a  new  trial  at  special  term,  a  reference  may 
be  ordered  to  determine  and  report  on  the  questions  of  fact 
arising  on  the  affidavits  used  on  the  motion.^^^  The  court  will 
not  in  general  examine  rulings  made  at  the  trial  in  favor  of 
the  party  against  whom  the  verdict  was  rendered.^"  On  a 
motion  to  set  aside  a  verdict  as  not  warranted  by  the  evidence, 
the  court  will  not  receive  evidence  to  supply  the  defect  of 
proof,^*^  though  the  record  of  a  judgment  which  was  not  regu- 
larly read  at  the  trial  has  been  allowed' to  be  produced.^*"  And 
where  the  motion  is  based  on  exceptions  to  the  admission  of 
evidence  against  the  objection  that  it  was  not  properly  au- 
thenticated, the  court  may  consider  a  properly  authenticated 
copy  of  the  writings  which  is  produced  on  the  hearing.^*' 

ART.    IV.     MOTION   AFTER   TRIAL   OF   SPECIFIC   QUESTIONS    IN 
AN  EQUITY  ACTION. 

A.  TRIAL  BY  JURY. 

§  1950.    Code  provision. 

The  Code  provides  that  the  provisions  of  the  Code  article 
"relating  to  the  proceedings  to  review  a  trial  by  a  jury  are 
applicable  to  the  trial,  by  a  jury,  of  one  or  more  specific  ques- 
tions of  fact,  arising  on  the  issues,  in  an  action  triable  by  the 
court.  If  the  trial  of  the  issues  by  a  jury  is  a  matter  of  dis- 
cretion and  not  of  right,^*'  a  new  trial  may  be  granted,  as  to 
some  of  the  questions  so  tried,  and  refused  as  to  the  others; 
and  an  error,  in  the  admission  or  exclusion  of  evidence,  or 
in  any  other  ruling  or  direction  of  the  judge,  upon  the  trial, 
may,  in  the  discretion  of  the  court  which  reviews  it,  be  disre- 

"3  Nugent  V.  Metropolitan  St.  R.  Co.,  46  App.  Div.  105,  61  N.  Y. 
Supp.  476. 

"4  Elsey  V.  Metcalf,  1  Denio,  323. 

115  Watson  V.  Delafield,  2  Gaines,  224^ 

146  High  V.  Wilson,  2  Johns.  46;  Armstrong  v.  Percy,  5  Wend.  535. 
See,  also,  Ritchie  v.  Putnam,  13  Wend.  524. 

"7  Dresser  v.  Brooks,  3  Barb.  429. 

14S  See  vol.  2,  §§  1650,  1651,  as  to  when  trial  hy  jury  is  matter  of 
-ight  and  when  matter  of   discretion. 
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garded ;  if  that  court  is  of  opinion  that  substantial  justice  does 
not  require  that  a  new  trial  should  be  granted.  Where  the 
judge,  who  presided  at  the  trial,  neither  entertains  a  motion 
for  a  new  trial,  nor  directs  exceptions  taken  at  the  trial,  to 
be  heard  at  a  term  of  the  appellate  division  of  the  supreme 
court,  a  motion  for  a  new  trial  can  be  made  only  at  the  term 
where  the  motion  for  final  judgment  is  made,  or  the  remaining 
issues  of  fact  are  tried,  as  the  ease  requires."^*"  The  last 
clause  is  designed  to  prevent  an  indirect  appeal  from  one  judge 
to  another,  on  a  motion  for  a  new  trial,  except  in  a  ease  where 
that  course  cannot  be  avoided;  as  where  the  application  for 
judgment  is  made,  or  the  remaining  issues  are  tried,  at  a  term 
held  by  a  judge  other  than  the  one  who  presided  at  the  jury 
trial.^^"  The  Code  provision  does  not,  it  seems,  apply  to  a 
trial  before  a  referee,^^^  nor  to  exceptions  taken  on  the  trial 
of  a  common-law  action  but  only  to  cases  in  equity  where  issues 
have  been  framed. ^^^  The  effect  of  the  provision  seems  to  be 
to  allow  a  motion  for  a  new  trial  on  any  ground  war]»anting 
such  a  motion  where  the  trial  is  of  a  common-law  action  by  a 
jury. 

§  1951.     General  Rules  of  Practice. 

The  General  Rules  of  Practice  provide  that  when  any  spe- 
cific question  of  fact  involved  in  an  action,  or  any  question 
of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury  as  a 
substitute  for  a  feigned  issue,  and  has  been  tried,  either  party 
may  apply  for  a  new  trial  at  special  term  on  a  ease  and  excep- 
tions on  the  ground  of  any  error  of  the  judge  or  on  the  ground 
that  the  verdict  is  against  evidence,  except  when  the  judge 
directs  such  motion  to  be  made  on  his  minutes  at  the  same 
term  of  court  at  which  the  issues  are  tried.^^' 

118  Code  Civ.  Proc.  §  1003;  Clark  v.  Brooks,  2  Abb.  Pr.  (N.  S.)  385; 
Marvin  v.  Marvin,  5,T.  &  C.  429,  note;  Post  v.  Mason,  91  N.  Y.  539. 

150  Anderson  v.  Carter,  24  App.  Div.  462,  466,  49  N.  Y.  Supp.  255. 

151  Smith  V.  Lapham,  87  N.  Y.  631. 

i52Maclien  v.  Lamar  Ins.  Co.,  2  Civ.  Proc.  R.  (Browne)  2S. 
1B3  Rule  31  of  General  Rules  of  Practice. 

N.  Y.  Prac— 172. 
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§  1952.    Application. 

Formerly  the  application  for  a  new  trial  of  issues  in  an 
equity  case  sent  to  a  jury  for  trial  was  made  to  the  court  which 
sent  them.  Now,  as  provided  for  by  the  Code,  the  motion 
may  be  made  on  the  minutes  of  the  presiding  judge  or  at  spe- 
cial term,  or  exceptions  may  be  ordered  to  be  heard  in  the 
first  instance  by  the  appellate  division.  The  more  usual  prac- 
tice, however,  is  to  decline  to  grant  a  new  trial  on  the  minutes 
but  to  leave  the  motion  to  be  made  at  the  term  when  the  motion 
for  final  judgment  is  made,  or  the  remaining  issues  of  fact 
tried,  on  a  case  and  exceptions."*  There  would  seem  to  be 
no  necessity  for  making  a  second  motion  for  a  new  trial,  es- 
pecially in  a  case  where  no  other  evidence  is  offered  by  either 
party  bearing  on  the  special  issues  tried,  but  it  is  proper  and 
may  be  advisable  to  do  so;  a  motion  may  be  made  at  special 
term  on  a  case  and  exceptions,  on  the  application  for  final 
judgment,  notwithstanding  the  judge  who  presided  at  the  jury 
trial  heard  and  denied  a  motion  for  a  new  trial  on  his  min- 
utes.^"* The  motion  must  be  made  before  judgment  is  grant- 
ed."" 

§  1953.    Hearing. 

A  new  trial  will  not  be  granted  even  though  some  erroneous 
decisions  have  been  made  if  on  the  whole  case  the  verdict  seems 
to  be  right."^  In  other  words,  the  verdict  should  not  be  dis- 
turbed, unless  it  appear  that  a  fair  trial  has  not  been  had,  or 
that  errors  have  been  committed  by  the  court  or  jury,  afford- 
ing a  reasonable  doubt  as  to  the  justice  of-the  result."' 

154  Jones  V.  Stewart,  7  Civ.  Proc.  R.   (Browne)  164,  168. 

165  Anderson  v.  Carter,  24  App.  Dlv.  462,  466,  468,  49  N.  Y.  Supp.  255. 

156  Code  Civ.  Proc.  §  1005,  does  not  apply.  Chapin  v.  Thompson,  80 
N.  Y.  275. 

16T  Lansing  v.  Russell,  13  Barb.  510,  520. 

158  Van  Tuyl  v.  Yan  Tuyl,  8  Abb.  Pr.  (N.  S.)  5,  57  Barb.  235;  Forrest 
V.  Forrest,  25  N.  Y.  501;  Whitney  v.  Whitney,  76  Hun,  585,  58  State 
Rep.  272,  28  N.  Y.  Supp.  214. 


§  i9SS  PROCEDURE    TO    OBTAIN    NEW    TRIAL.  2739 

Art.  IV.     After  Trial  of  Specific  Issues.— B.     By  Referee. 


§  1964.    Appeal. 

A  separate  appeal  from  an  order  granting  or  refusing  a 
new  trial  "on  the  merits"  is  prohibited."'  But  the  Code  pro- 
vision does  not  prevent  an  appeal  from  the  judgment  with 
notice  of  an  intention  to  review  the  order  denying  the  motion 
for  a  new  trial  so  as  to  bring  qijestipns  pf  f^act  before  the  appel- 
late court.^" 

B.  TRIAL  BY  REFEREE. 

§  1955.     Code  provisions. 

The  Cede  provides  as  folloTys:  "Iij  an  action  triable  by  the 
court,  where  a  reference  has  beeji  made,  to  report  wpon  one 
or  more  specific  questions  of  f^clt,  involved  in  the  ispije,  a 
motion  for  a  new  hearing  may  be  made  at  a  special  ternj  at 
any  time  before  the  hearing  of  a  motion  for  flnal  jijdgment, 
or  the  trial  of  the  rei^aining  issues  of  fact.  The  motion  must 
be  made  upon  affidavits,  unless  the  court,  or  a  judge  thereof, 
directs  a  case  to  be  prepared  and  settled. '  '^*^  Rule  31  of  the 
General  Rules  of  Practice  is  in  conflict  with  this  Code  provi- 
sion inasmneh  as  that  rule  provides  that  the  motion  must  be 
made  on  a  case  and  exceptions.  It  will  be  noticed  that  this 
Code  provision  applies  only  to  a  reference  "to  report  on  one 
or  more  specific  questions  of  fact, ' '  and  hence  a  new  trial  can- 
not be  obtained  thereunder  where  all  the  issues  have  been 
sent  to  a  referee  to  hear  and  determine. ^^^ 

The  Code  also  provides  that  where  a  reference  directed  as 
prescribed  in  either  section  1015  or  section  1215  of  the  Code 
(where  reference  is  to  take  an  account  and  report,  or  to  report 
on  facts  not  arising  on  the  issues,  or  where  reference  is  to  aid 
the  court  in  entering  a  default  judgment)  has  been  executed, 
.  either  party  may  apply  for  an  order  directing  a  new  hearing 
on  proof  by  affidavit  that  error  was  committed,  to  his  preju- 
dice, on  the  hearing  or  in  the  report.    In  a  proper  case,  the 

158  Code  Civ.  Proc.  §  1347,  subd.  2. 

100  Anderson  v.  Carter,  24  App.  Div.  462,  468,  49  N.  Y.  Supp.  255. 

161  Code  Civ.  Proc.  §  1004. 

162  Garbutt  v.  Garbutt,  4  State  Rep.  416. 
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applicatiou  may  be  granted,  after  judgment  has  been  entered. 
In  that  ease,  the  judgment  may  be  set  aside,  either  then  or 
after  the  new  hearing,  as  justice  requires.^'' 

ART.  V.     ORDER. 

§  1956.    Necessity,  form,  and  contents. 

A  new  trial  may  be  granted  as  to  one  or  more  co-parties 
where  the  verdict  is  proper  as  to  a  part  but  not  as  to  all  the 
co-parties,^^*  and  if  the  issues  are  distinct  a  new  trial  may  be 
granted  as  to  a  part  of  the  issues.^'^  But  the  trial  judge  can- 
not dismiss  the  complaint  where  a  verdict  has  been  rendered.^'" 
If  a  new  trial  is  granted,  the  court  may  direct  and  enforce 
restitution  the  same  as  where  a  judgment  is  reversed  on  ap- 
peal.^"^ 

The  order  denying  a  motion  for  a  new  trial,  made  at  the 
conclusion  of  the  trial,  must  be  in  writing  and  formally  en- 
tered, in  order  to  authorize  a  review  of  the  verdict.^"'  And 
the  absence  of  an  order  denying  a  new  trial  is  not  supplied  by 
the  motion  itself  nor  by  a  notice  of  appeal  which  states  that 
the  appeal  is  taken  not  only  from  the  judgment  but  also  from 
the  order,"*  nor  by  the  fact  that  the  denial  of  the  motion 
appears  on  the  minutes  of  the  court.^''" 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds 

163  Code  Civ.  Proc.  §  1232. 

164  People  v.  New  York  Common  Pleas,  19  Wend,  118;  Gerald  T. 
Quam,  10  Abb.  N.  C.  28. 

165  So  beld  in  a  partition  suit.  Lavelle  v.  Corrignio,  86  Hun,  135,  67 
State  Rep.  122,'  33  N.  Y.  Supp.  376.     See  Code  Civ.  Proc.  §  1003. 

166  Ives  v.  Jacobs,  2  N.  Y.  Supp.  730,  18  State  Rep.  1011. 
16T  Code  Civ.  Proc.  §  1005. 

i68Maas  v.  Ellis,  12  Civ.  Proc.  R.  (Browne)  323;  May  v.  Menton,  79 
State  Rep.  1047,  20  Misc.  723,  45  N.  Y.  Supp.  1047. 

169  Richardson  v.  Hartmann,  68  Hun,  9 ;  Swart  v.  Rickard,  148  N.  Y. 
264. 

I'oRingle  v.  Wallis  Iron  Works,  85  Hun,  279.  See,  also.  Swart  v. 
Rickard,  148  N.  Y.  264. 
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upon  whicli  it  was  granted.^''^  If  the  order  does  not  recite 
the  grounds  on  which  the  motion  was  made,  the  appeal  raises 
no  question  "of  fact"  for  review.^^^ 

The  order  is  usually  drawn  up  by  the  prevailing  party  pur- 
suant to  the  decision  of  the  court.  Such  party  should  have 
the  order  entered  by  the  clerk  and  then  serve  a  copy,  with 
notice  of  its  entry,  on  his  opponent. 

Where  a  motion  made  on  the  minutes  is  granted  unless  plain- 
tiff consents  to  a  reduction  of  the  verdict,  and  plaintiff  refuses 
to  consent  but  appeals  from  the  order  which  is  reversed  by 
the  appellate  division,  and  judgment  directed  on  the  verdict, 
the  defendant  is  not  thereafter  entitled  to  enter  an  order  deny- 
ing his  motion  for  a  new  trial.^^'  An  order  granting  a  new 
trial  on  the  judge's  minutes,  where  the  trial  judge  has  no 
jurisdiction  to  hear  the  motion,  may  be  vacated  at  special  term 
though  an  appeal  from  the  order  is  pending.^'* 

Form  of  order  denying  motion  on  tine  minutes. 

[Title  of  cause.]  At  a  trial  term,  etc. 

Present,  Hon. ,  Justice. 

The  jury  in  this  case  having  rendered  a  verdict  in  favor  of  defendant, 
and  plaintiff  having  thereupon  moved  the  judge,  presiding  at  the  trial, 
on  his  minutes,  to  set  aside  the  verdict  amd  grant  a  new  trial  on  the 
exceptions  taken  on  the  trial,  and  on  the  following  grounds,  viz.:  [Be- 
cause the  verdict  was  contrary  to  the  evidence  and  contrary  to  law.] 

It  is  ordered  that  said  motion  be  and  the  same  is  hereby  denied  with 
ten  dollars  costs. 

[And  it  is  further  ordered  that  after  taxation  of  costs,  entry  of  judg- 
ment, and  service  of  a  copy  of  the  judgment  and  notice  of  entry  of 

same,  all  proceedings  on  the  part  of  the  plaintiff  be  stayed  for  

days  and  that  the  defendant  have  days  from  the  date  of  said 

trial  in  which  to  make  and  serve  a  case  and  exceptions  herein.] 


171  Rule  31  of  General  Rules  of  Practice;  Pharis  v.  Gere,  107  N.  Y. 
231;  Murphy  v.  Interurban  St.  R.  Co.,  88  N.  Y.  Supp.  187. 

172  Buffalo  Ice  Co.  v.  Cook,  9  Misc.  434,  29  N.  Y.  Supp.  1057. 

"3  Sidmonds  v.  Brooklyn  Heights  R.  Co.,  75  App.  Div.  295,  78  N.  Y, 

Supp.  129. 
174  First  Nat.  Bank  of  Union  Mills  v.  Clark,  3  State  Rep.  438. 
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Form  of  order  at  special  term. 

[Title  of  court  and  cause.]  At  a  special  term,  etc. 

A  motion  for  a  new  trial  on  the  part  of  the  herein,  having 

been  made  [on  the  case],  and  on  readiiig  and  filing  the  affidavit  of 
in  support  of  said  motion,  and  the  affidavit  of ^  in  op- 
position thereto;  and  aftef  hearing .,  attorney  for .  in  sup- 
port of  the  motion,  and  — ,  attorned  for ,  In  opposition  there- 
to: 

Ordered  that  the  said  motion  for  a,  new  trial  be  and  the  same  Is 

hereby  granted  [or  "denied"]  with  dollars  cost^  [or  "with  costs 

to  abide  the  event"],  on  condition  that  — — — . 

'-  Form  6f  order  of  appellate  division  denying  eicee'ptions. 

Present:  At  a  tertn  of  the  appellate  di^ 

HoQ: — ,  vision   of  the  supreme  court  ot 

Presiding  justice.  the  state  of  New  York,  in  and 

Hon; ,  for    the   — : judicial   depart- 

ilon. ,  ment,  held  at  the  ctfurt  hOfiSe  in 

Associate  juStieesi  the  City  Of  -^ — -,  on  thd    

day  Of ,  190—. 

[Title  of  cause.] 

The  exceptions  of  the In  the  above-entitled  cause  having  been 

duly  brought  to  argument  befbre  this  court,  now,  after  hearing  — , 

of  cdiihsel  for ,  and ,  of  counsel  for : 

dfdefed  that  tfae  exbfeptidftS  at  — '^^-^  tie,  Sild  thfe  sSAie  Hereby  are, 
overruied,  arid  that  the  jiiaintitf  have  JiJdgiflglif  dn  thfe  Verdict  16  thiS 
actidii,  with  co§ts. 


Ol^fk. 

§  1957.    Imposing  conditions. 

Where  the  granting  of  the  motion  is  &  ftiattei'  of  fl^fet,  as 
where  the  motion  is  based  on  exceptions,*'^  the  order  should 
not  impose  any  conditions,  and  motion  costs  should  abide  the 
event.*'"     "When  a  vetdict  ig  get  aside  in  the  "  diSotetioil "  of 

176  Brauer  V.  Oceanic  Steam  Nav.  CO.,  66  App.  Div.  605,  73  N.  Y.  Supp. 
291. 

176  Smith  V.  City  df  Ne*  York,  55  App.  Div.  90,  66  N.  Y.  Supp.  1046. 
See,  also.  Lough  v.  Roiflaine,  36  Super.  Gt;  (4  J;  &  S.)  332,  Where 
there  is  no  question  upon  the  evidence,  but  the  verdict  is  contrary 
to  the  diarge  of  thfe  judge  alid  to  the  law,  the  costs,  oa  granting  a 
new  trial,  will  be  directed  to  abide  the  event  of  the  suit.  Van  Rens- 
selaer V.  Dole,  1  Johns.  Cas.  279;  Knapp  v.  Curtis,  9  "vVc.Td.  60. 
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ibie  court;,  it  otighl;  ordinarily  to  be  on  payinent  of  the  costs 
of  the  trial  by  the  party  in  whose  favor  the  discretion  is  ex- 
ercised.^'^ Thus,  if  the  error  complained  of  is  the  error  of 
the  jury,  the  party  asking  the  favor  should  be  required  to  pay 
the  costs  of  the  trial.^'"  So  an  order  granting  a  new  trial  be- 
cause the  verdict  is  contrary  to  the  evidence  should  be  condi- 
tioned on  the  payment  by  the  moving  party  of  the  costs  of  trial 
and  disbursements.^*®  And  on  granting  a  new  trial  because  of 
the  inadequacy  of  the  amount  of  J)laintiflf 's  verdict,  the  imposi- 
tion of  the  payment  of  defendant 's  costs  and  disbursements,  in- 
cluding the  amount  paid  for  a  copy  of  the  stenographer 's  min- 
utes, has  been  held  propei*.^*"  But  while  the  pArty  entitled  to 
relief  against  a  verdict  not  supported  by  the  evidence  should 
be  required  to  pay  the  costs  of  opt)Ositi;^  the  m'Otion  for  setting 
it  aside  and  the  costs  of -the  trial  including  witness  fees  arid  dis- 
bursements, he  should  not  be  compelled  to  pay  all  tie  eOsts  of 
the  Action."^  Only  coSts  and  disbursements  after  the  notice  of 
trial  sh'Otild  be  ordered  paid.^^^  An  order  granting  k  new  trial 
upofi  the  condition  of  the  paymient  of  e'bsts  ShOuM'  contain  a 
provision  that  if  the  costs  are  not  paid  the  motion  is  denied 
with  costs."'  The  amount  of  costs  which  may  be  tdxed  on  a 
motion  "on  a  ease"  are  "the  same  sums  as  on  an  ap{)eai.""* 

Other  conditions  ma:y  also  be  imposed.  On  granting  a  mo- 
tion to  set  a^ide  a  verdict  as  again'St  the  weight  Of  ^'fidenc^, 

iTTMaiiaT  V.  Sinimoiis,  47  flun,  iTff. 

ITS  Lawrence  y.  Wilson,  86  App.  Div.  472,  83  N.  t.  Supp.  821;  fieigers 
V.  Staten  Island  Midland  H.  Go.,  69  App.^  Div.  570,  75  N.  Y.  Svtpp.  34, 
10  Ann.  Gas.  430;  Sloane  v.  McCauley,  33  Misc.  652,  68  N.  Y.  Supp.  187. 

iTffMurpBy  v.  Interurban  St.  R.  Go'.y  88  N.  Y.  Supp.  187;  Jaekson  v. 
Thurston,  3  Gow.  342;  Silverman  v.  Dry  Dock,  B.  B.  &  B.  R.  Co.,  69 
App.  Div.  22,  74  N.  Y.  Snpi*.  481.  In  the  third  department,  however, 
it  is  held  that  it  is  act  a  matter  6f  rtght  that  costs  be  imposed  as  a 
condition  of  granting  a  new  trial  on  the  ground  that  the  verdict  is 
against  the  evidence.    Peoiple  v.  Glasgow,  30  App.  Dit.  94,  52  N.  Y. 

Supp.  24. 
ISO  Riegelman  v.  Brunnings,  36  App.  Div.  351,  56  N.  Y.  Supll.  755. 

181  Buck  t.  Webb,  58  Hnn,  185. 

182  Fleischman  v.  Yagel,  16  Misc.  511,  38  N.  Y.  Supp.  523. 

183  Young  V.  Stone,  T7  Hun,  395,  60  State  Rel>.  419,  28  N.  Y.  Supp.  881. 

184  See  post,  chapter  on  costs. 
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it  has  been  held  proper  to  compel  defendant  to  stipulate  not 
to  tax  costs  on  a  final  recovery,  and  that  if  plaintiff  finally  re- 
covers, entire  costs  should  be  taxed  in  his  favor.^'^  If  newly- 
discovered  evidence  will  show  that  one  of  the  applicant's  wit- 
nesses on  the  former  trial  was  mistaken  the  new  trial  should 
not  be  granted,  unless  the  party  applying  stipulates  that  the 
testimony  of  the  witness  on  the  former  trial  shall  be  read  as 
part  of  his  evidence  upon  the  new  trial,  or  that  such  witness 
shall  be  called  by  him  upon  the  new  trial. ^'*  It  has  been  held 
allowable  to  impose  the  condition  that  the  action  shall  not 
abate  in  case  of  the  death  of  the  applicant.'*^  But  on  ordering 
a  new  trial  because  of  newly-discovered  evidence,  it  is  not 
proper  to  require  as  a  condition  that  defendant  execute  a 
stipulation  admitting  his  negligence  and  plaintiff's  freedom 
therefrom.'"  And  the  court  will  not  compel  defendant  to 
bring  the  amount  of  the  verdict  into  court. ''°  So  the  court 
at  special  term  has  no  power,  upon  a  motion  for  a  new  trial, 
to  annex  to  an  order  reducing  the  recovery  a  condition  that 
it  shall  be  operative  only  in  case  the  reduced  amount  shall  be 
paid.'^" 

The  mere  fact  that  the  successful  party  has  declined  to  ac- 
cept the  offer  of  the  other  party  to  comply  with  a  condition 
imposed  on  granting  a  new  trial,  and  has  appealed  from  the 
order  which  has  resulted  in  affirmance,  does  not  do  away  with 
the  necessity  of  compliance  with  the  conditions  imposed. '°' 

On  setting  aside  the  report  of  a  referee  as  against  the  weight 
of  evidence  and  ordering  a  new  trial,  the  costs  are  in  the  discre- 
tion of  the  court  and  may  be  ordered  to  abide  the  event. '"^ 

185  Seggerman  v.  Metropolitan  St.  R.  Co.,  38  Misc.  374,  77  N.  Y.  Supp. 
305. 

186  Bulkin  V.  Ehret,  29  Abb.  N.  C.  62,  20  N.  Y.  Supp.  731. 

187  Anderson  v.  Rome,  W.  &  0.  R.  Co.,  54  N.  Y.  334;  Henderson  v. 
Henderson,  2  Abb.  N.  C.  102. 

188  Crane  v.  Brooklyn  Heights  R.  Co.,  68  App.  Div.  202,  74  N.  Y. 
Supp.  117. 

i89Hallet  V.  Cotton,  1  Caines,  11,  Colem.  &  C.  Cas.  150;  Shuter  v. 
Hallett,  Colem.  &  C.  Cas.  330;  Shuter  v.  Hallet,  1  Caines,  518. 

190  Smith  V.  Dempsey,  102  N.  Y.  655. 

191  Stokes  V.  Stokes,  38  App.  Div.  215,  56  N.  Y.  Supp.  637. 

192  Wentworth  v.  Candee,  17  How.  Pr.  405. 
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§  1958.    Rehearing. 

A  reargument  of  a  motion  for  a  new  trial  will  not  be  permit- 
ted except  in  extraordinary  eases.""  A  rehearing  of  the  mo- 
tion for  a  new  trial  will  not  be  granted  by  another  judge,"* 
though  the  judge  hearing  the  motion  may  grant  a  rehearing 
on  the  same  papers/''*  but  will  not  where  considerable  time 
has  elapsed  and  an  execution  has  been  issued,  and  a  receiver 
appointed  in  supplementary  proceedings."" 

§  1959.    Exception  to  order. 

An  exception  does  not  lie  to  an  order  denying  a  motion  for 
a  new  trial. ^"^ 

§  1960.    Appeal. 

After  a  trial  before  a  jury  the  facts  cannot  be  reviewed  on 
an  appeal  simply  from  the  judgment  but  a  motion  for  a  new 
trial  must  be  made,  an  order  entered,  and  an  appeal  taken 
from  the  order.^^^  The  order  granting  or  denying  a  new  trial 
may  be  appealed  from  though  no  appeal  is  taken  from  the 
judgment.^**^  The  order,  where  made  and  entered  before  judg- 
ment and  specified  in  the  notice  of  appeal,  may  be  reviewed 
on  appeal  from  the  judgment,""^  but  not  where  made  and 
entered  subsequent  to  the  entry  of  judgment.^'®"  The  discre- 
tion exercised  by  the  judge  who  hears  a  motion  for  a  new 

193  Newell  V.  Wheeler,  2  Abb.  Pr.  (N.  S.)  134,  27  Super.  Ct.  (4  Rob.) 
190. 

194  Gautier  v.  Douglass  Mfg.  Co.,  52  How.  Pr.  325.  See,  also,  Wiley  v. 
Rooney,  41  State  Rep.  444,  16  N.  Y.  Supp.  471. 

195  Herzig  v.  Metzger,  62  How.  Pr.  355. 

190  Rebbun  v.  Swartwout,  3  N.  Y.  Supp.  419. 

197  Matthews  v.  Meyberg,  63  N.  Y.  656;  Boos  v.  World  Mut.  L.  Ins.  Co., 
64  N.  Y.  236. 

198  Collier  v.  Collins,  172  N.  Y.  99. 

109  Voisin  V.  Commercial  Mut.  Ins.  Co.,  123  N.  Y.  120. 

199a  Taylor  v.  Smith,  164  N.  Y.  399;   Pox  v.  Matthiessen,  155  N.  Y. 

177. 
199b  Id.;  Zelsloft  v.  George  V.  Blackburne  Co.,  91  N.  Y.  Supp.  8. 
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Art.  V.     Ord^r. 

trial  on  his  minutes  should  not  be  disturbed  Ofl  appeal  except 
where  clearly  abused. ^'"' 

§  1961.    Procedure  on  new  trial. 

The  granting  a  new  trial  merely  sets  aside  the  verdict,  re- 
port, or  decision,  and  authorizes  another  trial  which  may  be 
based  on  the  same  pleadings  though  an  amendment  of  the 
pleadings  may  be  allowed  after  a  new  trial  has  been  granted. ^"^ 
Granting  a  new  trial  because  of  error  in  receiving  evidence 
does  not  supersede  an  amendment  of  a  pleading  allowed  at  the 
trial  and  made  by  actual  service  of  the  amended  pleading.-"^ 
if  there  are  no  conditions  contained  in  the  order  granting  a 
new  trial,  such  trial  proceeds  the  same  as  if  there  had  been 
no  previous  trial  except  that  the  decision  on  granting  the  or- 
der should  be  looked  to  as  the  law  of  the  case. 

2(10  Lawrence  v.  Wilson,  86  App.  DiV.  472,  $3  N.  Y.  Supp.  821;  Norfham 
V.  DutcHess  County  Mut.  Ins.  Co.,  68  App.  Div.  475,  74  N.  Y.  SupJ.  29. 

201  Steinfeld  v.  Levy,  16  Abb.  Pr.  (N.  S.)  26. 

202  Price  v.  Brown,  5  State  Rep.  7,  25  Wkly.  Dig.  43. 
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Provisions  as  to  enforcement. 
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1968. 
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Affirmative  relief  against  a  co-defendant. 

Affirmative  relief  to  defendant. 

Judgment  for  or  against  married  woman. 

Extent  and  nature  of  relief  granted,  §  1969. 
— — "Where  there  is  no  answer. 
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Analysis. 

Where  there  Is  an  answer. 

Determination  of  rights  of  parties  as  of  time  when  ac- 
tion was  commenced. 
Judgment  on  part  of  issues  and  severance  of  action,  }  1970. 
Interest  on  judgment,  §  1971. 

ART.  II.  AS  DEPENDENT  ON  NATURE  OF  ISSUE,  MODE  OF 
TRIAL,  AND  COURT. 

Judgment  on  a  verdict,  §  1972. 

General  verdict. 

Special  verdict. 

Judgment  after  trial  by  court  or  referee  of  Issues  of  fact,  {  1973. 
Judgment  after  trial  of  issue  of  law,  §  1974. 
Judgment  after  trial  of  specific  questions  of  fact,  §  1976. 

By  jury. 

By  referee. 

Judgment  after  hearing  at  appellate  division,  §  1978. 

On  affirmance  on  appeal. 

On  denial  of  motion  for  new  trial. 

On  verdict  subject  to  opinion  of  court. 

Final  judgment  after  entry  of  interlocutory  judgment,  |  1977. 

ART.  III.     ENTRY. 

General  considerations,  §  1978. 

What  constitutes  entry,  §  1979. 

When  and  where  judgment  may  be  entered,  §  1980 

Who  may  obtain  entry  of  judgment,  §  1981, 

Adjustment  of  costs  and  computation  of  interest  as  conditions 

precedent,  §  1982. 
Effect  of  informality  In  entering  judgment,  i  1983. 
Entry  nunc  pro  tunc.  §  1984. 
Notice  of  entry,  §  1985. 

ART.  IV.     JUDGMENT   ROLL. 

Code  provisions,  §  1986. 
Necessity  of  filing,  1987. 
Time  for  filing,  §  1988. 

Indorsement  of  time  of  filing. 

By  whom  prepared,  §  1989. 
Signature,  §  1990. 
Contents,  §  1991. 

Summons. 

— '-  Bill  of  particulars. 
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Analysis. 


Notice  of  exceptions. 

Effect  of  omission  to  insert  proper  papers,  §  1992. 

ART.  V.     DOCKETING  AND   LIEN   CREATED  THEREBYi 

Code  provisions,  §  1993. 

Judgments  wliicli  may  be  docketed,  §  1994. 

Docket  book,  §  1995. 

Contents. 

'Dockets  to  be  public. 

Transcripts  of  the  docket,  §  1996. 

Docketing  transcript  of  judgment  of  justice  of  the  peace,  §  1997. 

Effect  of  failure  to  docket,  §  1998. 

Penalty  for  clerk's  neglect. 

Time  for  docketing,  §  1999. 
Effect  of  docketing,  §  2000. 
Nature  and  extent  of  lien,  §  2001. 

Property  fraudulently  conveyed. 

Determinable  fee. 

Life  estates. 

Term  for  years. 

Land  held  under  contract  for  purchase. 

Property  held  merely  as  incident  to  passing  title. 

Equitable  estates. 

Waiver  of  lien,  §  2002. 

Power  of  court  over  docket,  §  2003. 

Duration  of  lien,  §  2004. 

Rights  after  expiration  of  ten  years. 

Suspension  of  running  of  time. 

Suspending  lien  on  appeal,  §  2005. 

Restoring  lien. 

Canceling  docket  of  reversed  or  modified  judgment,  §  2006. 
Priorities,  §  2007. 

ART.  VI.     AMENDMENTS. 

General  considerations,  §  2008. 
Grounds,  §  2009. 

Failure  of  judgment  to  conform  to  verdict,  report,  or  de- 
cision. 

Judicial  errors. 

Void  judgments. 

Reducing  amount  of  recovery,  §  2010. 
Applications  at  foot  of  decree,  §  2011. 
Discretion  of  court,  §  2012. 
Motion,  §  2013. 
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Analysis. 

Time. 

Order,  §  2014. 

Amendment  nunc  pro  tunc,  §  2015. 

Made  of  ,amen«lj!ag,  §  203f6. 

Mandamus  to  compel  amendment,  §  2017. 

ART.  VII.     VACATING  OR  SETTING  ASip;^. 

Scope  of  article,  §  2018. 
General  considerations,  §  2019. 
Grounds,  §  2020. 
■^^- —  Want  of  iurjisdlotipn. 

Fraud. 

Want  of  cause  of  .action. 

Failure  of  final  to  comtply  with  intei^lpputpry  Judgment. 

Unauthorized  appearance  of  attoi;ney. 

Mistake,  inadvertence,  surprise,  or  excusa,l>le  ^i^lect. 

Who  may  move,  §  :21121. 

Party. 

Person  not  a  party. 

After  death  of  party. 

Where  several  persons  are  entitled  to  move. 

Time  for  motion,  §  2022. 

Motion  based  on  irregularity. 

Motion  based  on  error  in  fact. 

Motion  based  on  mistaike,  surprise,  etc. 

Notice  of  motion,  §  2023. 

To  whor^  notice  must  toe  given. 

Mode  of  giving  notice. 

Motion  papers,  §  2024. 
Waiver  of  motion,  §  2025. 
Hea,ring,  §  2026. 

Discretion  of  court. 

Order,  §  2027. 

Restitution. 

Effect. 

ART.  VIII.     ASSIGNMENT. 

Judgment  as  assignable,  §  2028. 
Acknowledgment  of  assignment,  §  2029. 
Filing  of  notice  of  ownership,  §  2030. 
Filing  and  noting  on  docket,  §  2031. 

ART.  IX.     DISCHARGE  AND  SATISFACTION. 

General  considerations,  §  2032. 
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Art.  I.     Nature,  Contents,  etg. 


Discharge  of  jMgmeat  against  t)ajajfrupit,  §  2033. 

§ftt}^faoj;i,oii  piece,  |  2034. 

On  return  of  execution,  §  2035. 

On  filing  satisfaction  of  execution. 

Cancellation  of  docket  in  other  counties,  §  2036. 
Vacation  of  satisfaction,  §  2037. 

ART.  X.    ACTIONS  ON  JUPGMENTS. 

D&mestic  judgments,  ^  2038, 

Pleading. 

Foreign  jwdgRients,  §  2039. 
Statute  of  llmitatipns,  §  2040. 

§  1962.    Scope  of  chapter. 

This  chaptier  on  Judgjnents  is  praetic9,Uy  restricted  to  a  coja- 
gideratjoii  of  the  provisions  contained  in  chapter  eleven  of  the 
Code  which  relates  to  judgments.  General  matters  relating  to 
jiiidgmeiits,  where  not  governed  by  statute,  such  as  the  right 
to  collaterally  attack  a  judgment  or  the  effect  of  a  judgment 
as  a  bar  or  estoppel,  will  not  be  treated  of  in  this  work  inas- 
much .as  sufficient  sp.ace  cannot  be  devoted  thereto.  Further- 
more, Code  provisions  relating  only  to  judgments  in  special 
actions  will  not  be  treated  of  until  subseauent  chapters  relat- 
ing to  such  actions. 

ART.  I.     NATURE,    KINDS,   CONTENTS,  AND    RELIEF    GRANTED. 

§  1963.    Definition. 

A  judgment  is  either  interlocutory  or  the  final  determina- 
tion of  the  rights  of  the  parties  in  the  action.^  As  generally 
defined,  a  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  the  particular  action  or  proceeding,  and  must 
be  rendered  in  conformity  with  the  allegations  of  the  pleadings 
as  established  by  the  evidence  produced  at  the  trial,  and 
clearly  express  and  define  the  rights  of  all  parties  whose 
interests  are  affected.  Strictly,  it  is  the  final,  "sentence  of  the 
law  pronounced  by  the  court  upon  the  matter  contaioed  in 

iCode  Civ.  Proc.  §  1200. 
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Art.  I.     Nature,  Contents,  etc. 


the  record."  Under  the  Code  it  is  commonly  understood  as 
applicable  to  the  formal  record  evidencing  the  result  of  the 
action. 

§  1964.    Kinds  of  judgments. 

Judgments  are  classified  as  final  or  interlocutory,'  domestic 
or  foreign,  and  judgments  in  personam  or  judgments  in  rem. 
A  judgment  in  personam  is  in  form  as  well  as  in  substance  be- 
tween the  parties  claiming  the  right  in  controversy.  A  judg- 
ment in  rem  is  defined  as  an  adjudication  on  the  status  of 
some  particular  matter  by  a  tribunal  of  competent  jurisdic- 
tion. It  differs  from  a  personal  judgment  in  that  the  latter 
cannot  be  obtained  against  one  not  served  with  process  within 
the  state  and  not  appearing  in  the  action.^ 

Final  and  interlocutory.  A  final  judgment  is  a  final  de- 
termination of  the  rights  of  the  parties  in  an  action.*  The 
Code  definition  of  an  interlocutory  judgment  has  been  re- 
pealed but  the  definition  given  by  the  court  of  appeals  is  as 
follows:  "An  interlocutory  judgment  is  an  intermediate  or 
incomplete  judgment,  where  the  rights  of  the  parties  are  set- 
tled but  something  remains  to  be  done  As  when  there  is  _an 
accounting  to  be  had,  a  question  of  damages  to  be  ascertained, 
or  a  reference  required  to  determine  the  amount  of  rent  due 
for  use  and  occupation."*    The  practice  of  entering  an  inter- 

2  Park  V.  Park,  53  N.  Y.  Supp.  677,  24  Misc.  372;  Booth  v.  Kingsland 
Ave.  Bldg.  Ass'n,  46  N.  Y.  Supp.  457,  18  App.  Div.  407. 

s  Code  Civ.  Proc.  §  1200. 

*  Cambridge  Valley  Nat.  Bank  v.  Lynch,  76  N.  Y.  514.  That  which 
decides  not  the  cause,  but  only  some  intervening  matter  relating  to  the 
cause.  Mora  v.  Sun  Mut.  Ins.  Co.,  13  Abb.  Pr.  304;  Moza  v.  Same,  22 
How.  Pr.  60.  If,  in  equitable  actions,  all  the  questions  in  controversy 
between  the  parties  have  been  determined  upon  the  hearing,  and  what 
remains  is  merely  the  machinery  set  in  motion  by  the  court  to  carry 
its  decision  into  effect,  its  decision  is  final.  But  if  anything  Is  left 
involving  future  litigation,  the  determination  upon  which  might  affect 
the  ultimate  adjustment  of  the  rights  of  the  parties,  the  decision, 
decree,  or  order  made  is  merely  interlocutory,  and  this  is  a  distinction 
which  still  exists  necessarily  in  actions  for  equitable  relief.  Smith  v. 
Lewis,  1  Daly,  452. 
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Art.  I.     Nature,  Contents,  etc. — Final  and  Interlocutory. 


loeutory  judgment  originated  in  chancery,  but  it  is  now  often 
resorted  to  where  the  cause  of  action  is  legal  in  its  nature  and 
the  trial  is  before  a  jury.°  As  a  general  rule,  when  a  judgment 
directs  a  reference,  though  it  provides  for  the  decision  of  the 
main  question  at  issue,  it  is  deemed  interlocutory  f"  but  this  is 
so  only  where  there  is  something  reserved  for  the  court  judi- 
cially to  determine.  Therefore,  a  judgment  of  foreclosure  di- 
recting a  sale  of  the  premises  and  that  defendant  pay  any  de- 
ficiency is  final. ^  A  judgment  foreclosing  a  lien  is  final  not- 
withstanding it  appoints  a  referee  to  compute  and  sell  and 
provides  for  a  deficiency  judgment.''  So  a  judgment  of  fore- 
closure which  allows  the  mortgagor  to  pay  specified  amounts 
within  six  months  and  obtain  a  reconveyance  of  the  property, 
but  upon  failure  to  do  so  the  property  to  be  sold,  the  mortgage 
foreclosed  and  the  proceeds  brought  into  court  and  applied  in 
the  usual  manner,  is  a  final  judgment,  the  only  remaining 
essential  being  for  the  court  to  direct  how  and  by  what  officer 
the  sale  should  be  made.^  So  a  decree  that  a  certain  sum, 
which  has  been  ascertained  by  a  reference,  be  paid  into  court, 
to  await  the  further  order  of  the  court,  and  to  be  distributed 
according  to  law,  and  which  reserves  no  further  question  be- 
tween the  plaintiff  and  defendant,  is  a  final  judgment.^  And 
a  judgment  on  account  of  the  frivolousness  of  a  pleading  is 
a  final  judgment,^"  as  is  a  judgment  rendered  on  a  nonsuit." 
But  a  final  judgment  cannot  be  entered  while  a  portion  of  the 
material  issues  remain  undetermined.^^'  ^^ 

5  The  dicta  to  the  contrary  in  Cornell  v.  Cornell,  96  N.  Y.  108,  has  not 
been  followed.  That  case  held,  however,  that  if  a  jury  was  waived  and 
the  case  tried  by  the  court,  an  interlocutory  judgment  might  be  ren- 
dered.    See  note  on  interlocutory  judgments  in  21  Abb.  N.  C.  347. 

BaKing  V.  Barnes,  107  N.  Y.  645;  McKeown  v.'Offlcer,  127  N.  Y.  687. 

«  Morris  v.  Morange,  38.  N.  Y.  172;  Mills  v.  Hoag,  7  Paige,  18;  Wager 
v.-Link,  134  N.  Y.  122;  Raynor  v.  Raynor,  94  N.  Y.  248. 

7  Bentley  v.  Gardner,  27  Misc.  674,  58  N.  Y.  Supp.  824. 

8  Heath  v.  New  York  Bldg.  Loan  Banking  Co.,  91  Hun,  170,  71  State 
Rep.  136,  36  N.  Y.  Supp.  213.  See,  also,  Moulton  v.  Cornish,  138  N.  Y. 
133,  136. 

a  Gray  v.  Cook,  24  How.  Pr.  432. 

10  Roberts  v.  Morrison,  7  How.  Pr.  396. 

"Gates  V.  Canfield,  2  Civ.  Proc.R.  (Browne)  254,  256. 

N.  Y.  Prac— 173. 
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Art.  I.     Nature,  Contents,  etc. — Final  and  Interlocutory. 

A  judgment  after  a  decision  on  a  demurrer,  without  leave  to 
plead  over  or  amend,  is  a  final  judgment,  while  if  leave  is 
granted  to  plead  over  or  amend  it  is  interlocutory."  So  if 
the  court,  by  judgment,  refuses  equitable  relief  but  allows  the 
action  to  be  continued  to  enable  plaintiff  to  recover  damages, 
such  a  judgment  is  interlocutory.^'*  And  a  determination  in 
which  not  only  the  question  of  costs  is  expressly  reserved,  but 
which  provides  for  further  action  by.  the  court,  upon  the 
coming  in  of  the  report  of  a  referee  appointed  by  it,  is  not  a 
final  judgment.'^  It  is  proper  that  an  interlocutory  judgment 
should  determine  the  value  of  the  subject-matter  involved  in 
the  action,  where  it  may  be  made  the  basis  of  an  application 
for  an  extra  allowance,  even  though  its  value  be  not  other- 
wise material  to  the  judgment." 

A  judgment  based  entirely  on  a  stipulation  may  be  pre- 
vented from  being  final  by  the  stipulation.^^ 

The  main  importance  of  the  distinction  between  final  and 
interlocutory  judgments  is  that  the  latter  are  not  appealable 
to  the  court  of  appeals.  Furthermore,  the  right  to  costs  may 
depend  on  whether  the  judgment  is  final  or  interlocutory. 
And  the  doctrine  of  res  judicata  does  not  apply  to  interlocu- 
tory judgments.^' 

§  1965.    Judgment  or  order. 

The  difference  between  a  judgment  and  order  has  been  con- 
sidered in  a  preceding  volume.^"    A  final  order  in  a  special 

12, 13  Bucking  v.  Hauselt,  9  Hud,  633;  Delano  v.  Rice,  26  Misc.  502,  57 
N.  Y.  Supp.  678. 

14  See  Code  Civ.  Proc.  §  3232;  Campbell  v.  New  York  Cotton  Bxcli., 
47  Super.  Ct.  (15  J.  &  S.)  558;  Maeder  v.  Wexler,  43  Misc.  19,  87  N.  Y. 
Supp.  402;  Biershenk  v.  Stokes,  46  State  Rep.  179,  18  N.  Y.  Supp.  854; 
Romaine  v.  Brewster,  10  Misc.  120,  30  N.  Y.  Supp.  948;  Funson  v. 
Philo,  27  Misc.  262,  58  N.  Y.  Supp.  419;  Hoffman  v.  Barry,  2  Hun,  52. 
See,  also,  United  States  L.  Ins.  Co.  v.  Jordan,  21  Abb.  N.  C.  330. 

16  Fitzpatrick  v.  Dorland,  27  Hun,  291,  295. 

18  Belmont  v.  Ponvert,  26  Super.  Ct.    (3  Rob.)    693. 

17  Munro  v.  Smith,  23  Abb.  N.  C.  275,  6  N.  Y.  Supp.  426. 

18  Simpson  v,  McKay,  3  T.  &  C.  65. 

19  Metropolitan  El.  R.  Co.  v.  Manhattan  R.  Co.,  14  Abb.  N.  C.  103,  215. 

20  Volume  1,  p.  617. 
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proceeding  cannot  be  the  basis  of  a  separate  and  independent 
judgment.^^ 

§  1966.    Number  of  judgments  in  one  action. 

The  cases  hold  that  there  can  be  but  one  "final"  judgment 
in  an  action^^  except  where  the  action  is  severed.^'  Thus,  only 
one  judgment  should  be  entered  where  plaintiff  recovered  a 
nominal  sum  and  defendant's  judgment  for  costs  exceeds  the 
amount  of  plaintiff's  judgment.^*  But  judgment  may  be  en- 
tered for  different  sums  against  several  defendants  where 
plaintiff  is  entitled  to  recover  more  costs  as  against  some  'of 
them  than  against  the  others. ^^ 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the 
plaintiff's  demand,  the  defendant  must  have  judgment  for  the 
excess,  or  so  much  thereof  as  is  due  from  the  plaintiff.^'  In 
cases  not  already  specified,  where  a  counterclaim  is  estab- 
lished which  entitles  the  defendant  to  an  affirmative  judgment 
demanded  in  the  answer,  judgment  must  be  rendered  for  the 
defendant  accordingly.^' 

21  Matter  of  Lexington  Ave.,  30  App.  Div.  609,  52  N.  Y.  Supp.  342. 

22  "Where  an  equitable  counterclaim  in  a  common-law  action  is  or- 
dered to  be  separately  tried,  judgment  thereon  cannot  be  entered  before 
the  common-law  issue  is  tried.  Delano  v.  Rice,  26  Misc.  502,  57  N.  Y. 
Supp.  678.  The  matter  of  a  cross,  suit  being  but  a  defense  to  the 
original  action,  and  both  being  tried  together,  but  one  judgment  should 
be  entered.  Simpson  v.  McKay,  3  T.  &  C.  65.  Where  plaintiff  recovers 
less  than  $50,  and  defendant  becomes,  therefore,  entitled  to  costs,  it 
Is  improper  to  enter  separate  judgments.  One  judgment  only  should 
be  entered  for  the  difference  between  the  verdict  and  the  costs,  in 
favor  of  the  party  entitled  to  it.     Warden  v.  Frost,  35  Hun,  141. 

23  Delano  v.  Rice,  57  N.  Y.  Supp.  678,  26  Misc.  Rep.  502.  See  note  In 
31  Abb.  N.  C.  464.  . 

24  Judgment  should  be  entered  for  difference.  Warden  v.  Frost,  35 
Hun,  141. 

25  Pox  V.  Muller,  31  Misc.  470,  64  N.  Y.  Supp.  388. 

26  Code  Civ.  Proc.  §  503.  See  Inslee  v.  Hampton,  11  Hun,  156;  Ogden 
T.  Coddington,  2  B.  D.  Smith,  317. 

27  Code  Civ.  Proc.  §  504. 
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§  1967.     Form  and  contents. 

With  respect  to  judgments  in  general,  the  Code  is  silent 
as  to  their  form  and  contents.  Generally  speaking,  however, 
a  judgment  is  sufficient  if  the  time,  place,  parties,  matter  in 
dispute,  and  the  result  are  clearly  stated.^^  The  judgment 
must  show  the  court  in  which  it  was  rendered,  the  parties  to 
the  litigation,  the  adjudication,  and  be  signed  by  the  clerk. 
The  usual  practice  is  to  set  forth  in  the  preliminary  part  the 
nature  of  the  issues,  the  time  and  place  of  the  trial,  the  name 
of  the  judge,  the  fact,  if  so,  that  defendant  appeared,  the 
prevailing  party,  and  the  adjustment  of  costs  including  the 
amount  thereof.  It  is  sometimes  the  safer  practice  to  insert 
other  recitals  though  they  are  not  conclusive  as  to  jurisdic- 
tion^' but  merely  prima  facie  evidence  of  the  facts  recited.^" 
The  judgment  need  not  recite  the  particulars  of  the  decision.^^ 
The  judgment  proper  usually  commences  with  the  words  "It 
is  adjudged"  though  there  is  no  set  form  and  equivalent 
words  may  be  used.  If  the  complaint  is  dismissed  "on  the 
merits"  the  judgment  should  contain  a  recital  to  that  effect,^^ 
since  the  Code  provides  that  a  final  judgment,  dismissing  the 
complaint,  either  before  or  after  a  trial,  rendered  in  an  action 
hereafter  commenced,  does  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares,  or  it  ap- 
pears by  the  judgment  roll,  that  it  is  rendered  upon  the 
merits.^^  A  mere  nonsuit  does  not  warrant  a  judgment  dis- 
missing the  complaint  on  the  merits,^*  nor  does  a  dismissal 

28  11  Bnc.  PI.  &  Pr.  .930. 

29  Ferguson  v.  Crawford,  70  N.  Y.  253;   Smith  v.  Reid,  134  N.  Y.  568. 

30  Steinam  v.  Strauss,  44  State  Rep.  380,  18  N.  Y.  Supp.  48. 

31  Bunten  v.  Orient  Mut.  Ins.  Co.,  21  Super.  Ct.  (8  Bosw.)  448,  460; 
Beebe  v.  Mead,  101  App.  Div.  500,  92  N.  Y.  Supp.  51. 

32  See  Hicks  v.  Shives,  65  App.  Div.  447,  72  N.  Y.  Supp.  867.  Compare 
Martin  v.  Bronsveld,  60  State  Rep.   619,  29  N.  Y.  Supp.  1119. 

33  Code  Civ.  Proc.  §  1209. 

34  Tliiry  v.  Taylor  Brew.  &  Malting  Co.,  56  N.  Y.  Supp.  85,  37  App. 
Div.  391;  Terry  v.  Home,  59  Hun,  492,  13  N.  Y.  Supp.  353.  Where  the 
minutes  of  the  court  show  simply  that  the  complaint  was  dismissed, 
the  clerk  has  no  power  to  add  in  the  judgment  the  words  "upon  the 
merits."  Freeman  v.  United  States  Elec.  Light  Co.,  59  Hun,  341,  36 
State  Rep.  542,  20  Civ.  Proc.  R.  (Browne)  177,  13  N.  Y.  Supp.' 93. 
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for  want  of  jurisdiction.^"  A  memorandum  filed  by  a  trial 
judge,  stating  the  grounds  of  his  decision,  is  no  part  of  the 
judgment.^' 

Najnes  of  parties.     A  judgment  should  designate  the 

parties  for  and  against  whom  it  is  rendered,  and  they  should 
be  described  with  sufficient  certainty  to  enable  the  clerk  to 
issue  execution.^'  But  the  judgment  need  not  contain  a  mid- 
dle initial  letter  of  the  name  of  the  judgment  debtor.^*  And 
the  name  of  a  party  is  sufficient  though  the  initials  are  used 
for  the  given  or  Christian  name.^'  So  a  judgment  against 
"William  B.  GottKeb"  is  not  void  though  suit  was  against 
"W.  B.  Gottleib."*"  And  the  fact  that  defendant  is  described 
in  the  judgment  merely  by  his  surname  is  a  defect  which  may 
be  amended.*^  In  an  action  against  several  defendants,  a 
judgment  against  "defendant"  cannot  stand  as  a  judgment 
against  either  one  of  the  defendants.*^ 

As  before  stated,*^  if  either  party  dies  after  verdict,  report, 
or  decision,  etc.,  but  before  final  judgment  is  entered,  the  court 
must  enter  final  judgment  in  the  names  of  the  original  parties. 

A  judgment  for  plaintiff  for  a  sum  of  money,  where  the  ac- 
tion is  against  an  executor  or  administrator  personally  and 
also  in  his  representative  capacity,  must  distinctly  show 
whether  it  is  awarded  against  the  defendant  personally  or  in 
his  representative  capacity." 

Amount.     All  judgments  for  money  must  specify  the 

amount  for  which  they  are  rendered.     If  there  has  been  an 

85  Smith  v.  Adams,  24  Wend.  585;  Blake  v.  Barnes,  28  Abb.  N.  C.  401, 
45  State  Rep.  130,  18  N.  Y.  Supp.  471. 

36Forgotson  v.  Raubitschek,  87  N.  Y.  Supp.  503. 

37  11  Enc.  PI.  &  Pr.  948. 

38  Clute  v.  Emmerich,  26  Hun,  10,  12. 

39  Gottlieb  V.  Alton  Grain  Co.,  87  App.  Div.  380,  84  N.  Y.  Supp.  413. 

40  Gottlieb  v.  Alton  Grain  Co.,  87  App.  Div.  380,  84  N.  Y.  Supp.  413. 
But  it  is  held  that  a  judgment  against  "Zachariah"  Berlin  would  not 
authorize  proceedings  against  the  property  of  "Zax"  Berlin.  Meurer 
V.  Berlin,  80  App.  Div.  294,  80  N.  Y.  Supp.  240. 

41  Von  Hatten  v.  Scholl,  1  App.  Div.  32,  36  N.  Y.  Supp.  771. 

42  Zimmer  v.  Bantel,  28  State  Rep.  899,  8  N.  Y.  Supp.  374. 

43  Volume  2,  p.  2100. 

44  Code  Civ.  Froc.  §  1815. 
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offer  of  judgment  and  a  more  favorable  judgment  is  not  re- 
covered, the  defendant's  costs  should  be  offset  against  the 
verdict  and  plaintiff  awarded  judgment  for  the  balance,  stat- 
ing the  amount  thereof.*''  Judgment  may  be  entered  for  dif- 
ferent sums  against  several  defendants  where  plaintiff  is  en- 
titled to  recover  more  costs  as  against  some  of  them  than 
against  others.*" 

Alternative  judgment.     A   conditional   or   alternative 

judgment  may  be  rendered  if  there  is  evidence  to  support  both 
branches  of  the  judgment.*' 

Provisions  as  to  enforcement.     Ordinarily  a  judgment 

should  make  no  provision  for  its  enforcement.  But  it  is  not 
ground  of  reversal  that  a  judgment  contains  a  clause  requiring 
defendant  to  psty  "forthwith"  since  such  a  clause  is  a  mere 
nullity.*^ 

Date.     A  judgment  may  be  dated  as  of  the  day  when 

the  court  ordered  it  entered,*^  but  it  cannot  be  antedated.^" 

Signature.     A  judgment  need  not   be   signed   by  the 

judge"  except  where  an  interlocutory  judgment  is  rendered, 
with  a  direction  that  the  final  judgment  be  settled  by  the 
court  or  referee,  in  which  case  the  signature  of  the  court  or 
referee  to  the  final  judgment  is  required.®"  But  every  inter- 
locutory or  final  judgment  must  be  signed  by  the  clerk.®' 

Form  of  judgment  on  general  verdict. 

[Title  of  court  and  action.] 

The  issues  in  this  action  havilig  been  brought  on  for  trial  before 
and  a  jury,  at  a  trial  term  of  this  court,  held  on  the day 

45  Coatsworth  v.  Ray,  28  Civ.  Proc.  R.   (Kerr)   6,  52  N.  Y.  Supp.  498. 
*6  Fox  v.  MuUer,  64  N.  Y.  Supp.  388,  31  Misc.  470. 

47  Reilly  V.  Freeman,  1  App.  Div.  560,  73   State  Rep.  224,   37  N.  Y. 
Supp.  570. 

48  Simmons  v.  Craig,  137  N.  Y.  550. 

4«  Clark  V.  Clark,  52  State  Rep.  228,  22  N.  Y.  Supp.  646.     See,  also, 
Barclay  v.  Brown,  7  Paige,  245. 

60  Roberts  v.  White,  39  Super.  Ct.   (7  J.  &  S.)   272,  276. 
Bi  De  Laney  v.  Blizzard,  7  Hun,  66. 

62  Code  Civ.  Proc.  §  1231;  Clapp  v.  Hawley,  97  N.  Y.  610. 

63  Code  Civ.  Proc.  §  1236. 
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of  ,  190 — .  at  the  county  court  house  in  the  city  of  and 

county  of  ,  and  the  defendant  appearing  by  counsel,  and  the 

Issues  having  been  tried  and  a  verdict  for  having  been  duly 

rendered  on  the day  of  ,  190 — ,  and  the  costs  of  the  said 

having  been  duly  adjusted  at  dollars:     Now,  on  motion 

of ,  attorney  for , 

It  is  adjudged  that  said  do  recover  of  said the  sum  of 

dollars  found  by  the  jury,  -with dollars  costs,  amounting 


in  all  to  dollars  [if  verdict  was  for  defendant,  insert  "that  de- 
fendants have  judgment  against  the  plaintiff  on  the  issues  in  this  ac- 
tion, dismissing  the  complaint  on  the  merits,  and  for  the  sum  of 

dollars  costs"]. 
Judgment  signed  and  entered  this day  of ,  190 — . 


Clerk. 

§  1968.    Parties  for  or  against  whom  judgment  may  be  ren- 
dered. 

Section  1204  of  the  Cod©  provides  that  judgment  may  be 
rendered  as  follows: 

1.  For  or  against  one  or  more  plaintiffs. 

2.  For  or  against  one  or  more  defendants. 

3.  Determining  the  ultimate  rights  of  the  parties  on  the 
same  side,  as  between  themselves. 

4.  Granting  to  a  defendant  any  aiSrmative  relief  to  which 
he  is  entitled. 

Against  a  part  of  defendants.  In  addition  to  the  gen- 
eral provision  that  judgment  may  be  taken  "for  or  against  one 
or  more  defendants,"  the  Code  further  provides  as  follows: 
"Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment 
against  one  or  more  of  the  defendants,  and  direct  that  the 
action  be  severed,  and  proceed  against  the  others,  as  the  only 
defendants  therein.^*  The  clause  "or  require  the  plaintiff  to 
take  judgment"  was  added  by  the  present  Code  in  order  to 
provide  for  a  case  where  some  of  the  defendants  are  in  default 
and   equity  requires  that  the  plaintiff  should  first  proceed 

64  Code  Civ.  Proc.  §  1205. 
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against  them.°^  This  last  Code  provision  is  not  limited  in  its 
application  to  cases  of  joint  and  several  liability  but  authorizes 
a  separate  judgment  vs^here  a  separate  liability  of  some  of  the 
defendants  is  established  on  the  trial  though  the  cause  of  action, 
as  alleged  in  the  complaint,  is  joint  only.^"  This  Code  rule  has 
been  applied  to  an  action  on  a  joint  and  several  bond,^^  to  an 
action  against  the  maker  and  a  guarantor  of  a  promissory 
note,^^  and  to  an  action  where  the  maker  and  an  indorser  are 
sued.°^  In  an  action  based  on  a  tort,  judgment  may  be  entered 
against  a  part  of  the  defendants. °''  For  instance,  in  an  action 
for  conspiracy,  a  recovery  may  be  had  against  one  defendant 
for  fraud  though  the  conspiracy  be  not  made  out."  But  the 
rule  which  prevailed  prior  to  the  Code  that  when  several  de- 
fendants are  sued,  for  a  wrong  in  which  all  join,  the  damages 
cannot  be  severed  and  that  if  the  jury  or  referee  severs  the 
damages,  plaintiff  may  enter  a  judgment  against  all  the 
defendants  for  the  largest  amount  found  against  any,  still 
applies."^  i 
These  Code  provisions  modify  the  common-law  rule  that  in 
actions  based  on  a  joint  contract  judgment  could  not  be  taken' 
against  a  part  of  defendants  except  where  one  pleaded  the  in- 
solvent act,  bankruptcy,'  infancy,  or  other  defense  merely  per- 
sonal in  its  nature."^ 
Aflarmative  relief  against  a  co-defendant.  The  judg- 
es Note  to  Code  Civ.  Proc.  §  1205  in  Tliroop's  Ann.  Code. 

56  Stedelter  v.  Bernard,  102  N.  Y.  327;  Owen  v.  Conner,  33  State  Rep. 
144,  11  N.  Y.  Supp.  352. 

57  Broome  v.  Taylor,  76  N.  Y.  564. 
6s  Hier  v.  Staples,  51  N.  Y.  136. 

69  Lomer  v.  Meeker,  25  N.  Y.  361. 

eowagener  v.  Bill,  19  Barb.  321;  Layton  v.  McConnell,  6,1  App.  Div. 
447. 

eiGriffing  v.  Diller,  50  State  Rep.  435,  21  N.  Y.  Supp.  407;  Betz  v. 
Daily,  3  State  Rep.  309.  See,  also,  Lockwood  v.  Bartlett,  130  N.  Y. 
S40. 

esBohun  v.  Taylor,  6  Cow.  313;  Beales  v.  Fincli,  11  N.  Y.  (1  Kern.) 
128,  9  How.  Pr.  385;  O'Shea  v.  Kirker,  8  Abb.  Pr.  69,  17  Super.  Ct.  (4 
Bosw.)  120;  Hoffman  v.  Schwartz,  11  Civ.  Proc.  R.  (Browne)  200;  Lee 
V.  McLaughlin,  16  Civ.  Proc.  R.   (Browne)   151. 

esMcGuire  v.  Johnson,  2  Lans.  305;   Barker  v.  Cocks,  50  N.  Y.  689. 
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ment  may  determine  the  ultimate  rights  of  the  parties  on  the 
same  side,  as  between  themselves.  But  a  defendant  must  de- 
mand such  relief  in  his  answer,  a  copy  of  which  must  be 
served,  at  least  twenty  days  before  the  trial,  on  the  attorney, 
for  each  of  the  defendants  to  be  affected  by  the  determina- 
tion, and  personally,  or  as  the  court  br  judge  may  direct, 
on  defendants  so  to  be  affected  who  have  not  duly  appeared 
therein  by  attorney.^*  The  conditions  precedent  are  service 
of  the  answer  on  the  co-defendanf^  and  a  prayer  for  affirma- 
tive relief  against  the  co-defendant  in  the  answer.""  A  judg- 
ment in  favor  of  one  defendant  against  another  cannot  be  en- 
tered on  the  default  of  the  latter  unless  he  has  had  notice  and 
an  opportunity  to  defend  against  his  co-defendant."^  Further- 
more, the  persons  named  as  co-defendants  must  be  proper 
parties,"'  the  matters  set  up  against  the  co-defendant  must 
relate  to  the  cause  of  action  set  forth  in  the  complaint,"*  and 
there  must  be  an  actual  litigation  of  the  question  before  the 
court  since  the  relief  cannot  be  granted  on  motion.'"'  So  where 
plaintiff  fails  to  sustain  his  complaint,  the  court  cannot  grant 
relief  as  between  co-defendants.^^  This  Code  provision  ap- 
plies to  legal  as  well  as  to  equitable  actions. ^^  An  action  in 
which  the  plaintiff  seeks  not  only  a  money  judgment,  but  to 

«*  Code  Civ.  Proc.  §  521.  For  further  construction  of  this  provision, 
see  vol.  1,  p.  883. 

65  Masons'  Supplies  Co.  v.  Jones,  58  App.  Div.  231,  68  N.  Y.  Supp.  806; 
MoGuckin  v.  Milbank,  83  Hun,  473,  476.  If  no  issues  have  been  made 
between  the  several  defendants,  the  court  cannot  give  judgment  in 
favor  of  one  defendant  against  others,  merely  on  the  confirmation  of 
a  referee's  report,  finding  a  certain  sum  due  by  the  latter  to  the  former, 
Stephens  v.  Hall,  25  Super.  Ct.   (2  Rob.)   674. 

60  Masons'  Supplies  Co.  v.  Jones,  68  N.  Y.  Supp.  806,  58  App.  Div.  231. 

67  Ostrander  v.  Hart,  130  N.  Y.  406;  Woodworth  v.  Bellows,  4  How.  Pr. 
24. 

08  Smith  V.  Howard,  1  Sheld.  14;  Wells  v.  Smith,  7  Abb.  Pr.  261. 

69  Van  Allen  v.  Rogers,  5  Misc.  420,  26  N.  Y.  Supp.  708.  See,  also, 
dissenting  opinion  of  O'Brien,  J.,  in  Powers  v.  Savin,  64  Hun,  550. 

70  Norbury  v.  Seeley,  4  How.  Pr.  73. 

71  Martin  v.  Wagener,  1  T.  &  C.  509;  Hall  v.  Ditson,  5  Abb.  N.  C.  198; 
Dusenbury  v.  Fisher,  47  Super.  Ct.   (15  J.  &  S.)   482. 

72,  73  Derham  v.  Lee,  47  Super.  Ct.  (15  J.  &  S.)  174,  60  How.  Pr.  334. 


2762  JUDGMENTS   IN  GENERAL.  §  1968 

Art.   I.     Nature,  Contents,   etc. — Parties  For  or  Against. 

extinguish  an  adverse  hostile  claim  to  the  money  in  contro- 
versy, and  in  which  for  that  purpose  the  adverse  claimant  has 
been  made  a  party  defendant,  is  one  in  which  the  court,  having 
all  the  facts  and  all  the  parties  before  it,  can  adjust  the  rights 
not  only  between  the  plaintiff  and  the  defendants,  but  between 
co-defendants,  and  can  determine  not  only  the  amount  due, 
but  the  party  to  whom  it  shall  be  paid.''^ 

Affirmative  relief  to  defendant.     The  Code  provides  that 

the  judgment  may  grant  to  a  defendant  any  affirmative  relief 
to  which  he  may  be  entitled.^*  This  means  such  relief  as  may 
properly  be  given  within  the  issues  made  by  the  pleadings, 
or  according  to  the  legal  or  equitable  rights  of  parties,  as 
established  by  the  evidence,  and  not  that  redress  which  is 
equally  applicable  after  as  before  judgment,  and  may  be  ob- 
tained on  motion  or  by  action.'^  It  does  not  apply  where  a 
complete  determination  of  the  controversy  presented  by  the 
answer,  and  upon  which  the  relief  is  demanded,  cannot  be  had 
without  the  presence  of  other  parties,  who  can  only  be  prop- 
erly brought  in  by  defendant  by  a  cross  action.'*-  '^  It  would 
seem  that  the  court  has  "power"  to  administer  such  affirma- 
tive relief  though  not  specifically  prayed  for  in  the  answer, 
especially  in  an  equitable  action,'^  though  ordinarily  affirma- 
tive relief  will  not  be  granted  where  not  demanded  in  the 
answer  which  merely  sets  up  a  defense,''  unless  no  objection  is 
taken  until  after  trial  ;^''  but  an  affirmative  judgment  on  a 
counterclaim  will  not  be  granted  unless  demanded  in  the 
answer.^^     The  court  may,  however,  grant  relief  to  a  defend- 

71  Code  Civ.  Proc.  §  1204.  In  an  action  to  have  a  mortgage  declared 
invalid  where  plaintiff  fails,  it  is  not  necessary  for  defendant  to  in- 
stitute an  independent  action  to  foreclose,  but  defendant  may  have  such 
relief  by  decree  if  the  necessary  conditions  appear  from  the  pleadings 
and  proof.  Barle  v.  Robinson,  84  Hun,  577,  65  State  Rep.  851,  32  N. 
Y.  Supp.  730. 

75  Garner  v.  Hannah,  13  Super.  Ct.   (6  Duer)   262. 

'«.  77  Smith  v.  Howard,  20  How.  Pr.  151. 

78  House  V.  Lockwood,  137  N.  Y.  259. 

79  Wright  V.  Delafleld,  25  N.  Y.  266. 

80  Cythe  v.  La  Fontain,  51  Barb.  186. 

81  Code  Civ.  Proc.  §  509. 
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ant,  where  sought  in  the  complaint,  though  defendant  does  not 
answer.'^ 

Judgment  for  or  against  married  woman.    Judgment 

for  or  against  a  married  woman  may  be  i-endered  and  en- 
forced, in  a  court  of  record,  or  not  of  record,  as  if  she  was 
single.** 

§  1969.    Extent  and  nature  of  relief  granted. 

The  Code  provides  as  follows:  "Where  there  is  no  answer, 
the  judgment  shall  not  be  more  favorable  to  the  plaintiff  than 
that  demanded  in  the  complaint.  Where  there  is  an  answer, 
the  court  may  permit  the  plaintiff  to  take  any  judgment,  con- 
sistent with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue."'* 

Where  there  is  no  answer.  Taking  up  first  the  pro- 
vision that  where  there  is  no  answer  the  judgment  shall  not 
be  more  favorable  to  the  plaintiff  than  that  demanded  in  the 
complaint,  it  is  easy  to  see  the  reason  for  the  rule.  If  a  de- 
fendant, after  reading  the  complaint,  does  not  wish  to  con- 
test the  suit,  he  can  rely  on  the  fact  that  nothing  "more  favor- 
able" to  plaintiff  will  be  adjudicated  against  him  than  the 
relief  demanded  in  such  complaint.*^  For  instance,  in  an  ac- 
tion for  partition  where  no  answer  is  interposed,  defendants 
cannot  be  required  to  account  for  rents  where  such  relief  is 
not^€cifically  prayed  for  in  the  complaint.''^  So  a  judgment 
for 'a  deficiency  cannot  be  granted  in  a  foreclosure  suit  where 
no  such  relief  is  sought.*^  And  where  all  the  allegations  of 
the  complaint  are  made  for  the  purpose  of  procuring  equitable 

82  McWhirter  v.  Bowen,  82  App.  Div.  144,  81  N.  Y.  Supp.  747. 

83  Code  Civ.  Proc.  §  1206. 

84  Code  Civ.  Proc.  §  1207;  Rogers  v.  New  York  &  T.  Land  Co.,  134  N. 
Y..  197. 

85  See  Clapp  v.  McCabe,  155  N.  Y.  525.  A  judgment  based  entirely 
on  a  cause  of  action  found  in  the  complaint  but  on  account  of  which 
no  relief  is  asked  is  more  favorable  than  demanded.  Hasbrouck  v. 
New  Paltz,  H.  &  P.  Traction  Co.,  90  N.  Y.  Supp.  977. 

86  Bull  winker  v.  Ryker,  12  Abb.  Pr.  311. 

87  SimcBson  v.  Blake.  12  Abb.  Pr.  331,  333.. 
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relief,  and  where  equitable  relief  alone  is  asked  for,  the  com- 
plaint cannot  be  sustained  for  legal  redress  where  no  answer 
has  been  interposed;**  though  if  both  legal  and  equitable  re- 
lief are  asked  for,  either  may  be  granted.*^  A  demurrer,  how- 
ever, is  not  an  answer  within  this  Code  section."" 

The  objection  to  a  judgment  more  favorable  than  demand- 
ed is  not  to  its  irregularity  but  that  it  is  altogether  unau- 
thorized so  that  the  judgment  may  be  set  aside  on  motion 
even  after  the  lapse  of  a  year."^  Furthermore,  defendant's 
remedy  is  not  confined  to  a  motion,  but  he  may  resist  or  at- 
tack the  judgment  against  him  in  any  form  that  he  may 
elect. "^  On  the  other  hand,  a  person  not  a  defendant  nor  in- 
terested in  the  defense  of  the  action  cannot  rely  on  the  Code 
provision."^ 

Where  there  is  an  answer.     If  there  is  an  answer,  the 

court  may  permit  the  plaintiff  to  take  any  judgment  consistent 
with  the  case  made  by  the  complaint  and  embraced  within 
the  issue.  Observe  that  the  two  limitations  are  that  the  judg- 
ment shall  be  "consistent""*  with  the  case  made  and  "embraced 
within  the  issue."  The  rule  does  not  authorize  judgment  in 
direct  hostility  to  the  theory  of  the  action  and  the  substantial 
allegations  of  the  complaint;  the  judgment  must  be  secundem 
allegata  et  probata."^  The  provision  means  that  a  plaintiff 
is  not  to  be  turned  out  of  court,  when  an  answer  has  been 
interposed,  because  he  prays  for  too  much  or  too  little,  or 

88  Swart  V.  Boughton,  35  Hun,  287;  Cody  v.  First  Nat.  Bank,  63  App. 
Div.  199,  71  N.  Y.  Supp.  277;  Black  v.  Vanderbilt,  70  App.  Div.  16,  20, 
74  N.  Y.  Supp.  1095. 

89  Squiers  v.  Thompson,  73  App.  Div.  552,  76  N.  Y.  Supp.  734. 

90  Kelly  v.  Downing,  42  N.  Y.  71;  Parker  v.  John  Pullman  &  Co.,  36 
App.  Div.  208,  56  N.  Y.  Supp.  734. 

91  Simonson  v.  Blake,  12  Abb.  Pr.  331,  333. 

92  Clapp  V.  McCabe,  155  N.  Y.  525,  532. 

93  Peck  V.  New  York  &  N.  J.  R.  Co.,  85  N.  Y.  246,  251. 

9*  Bradley  v.  Aldrich,  40  N.  Y.  504,  510;  Saltus  v.  Genin,  16  Super. 
Ct.  (3  Bosw.)  250,  7  Abb.  Pr.  193;  Cowenboven  v.  Brooklyn,  38  Barb. 
9;   Towle  v.  Jones,  24  Super.  Ct.   (1  Rob.)   87,  19  Abb.  Pr.  449. 

9=  Graham  v.  Read,  57  N.  Y.  681.  See,  also,  National  Commercial 
Bank  v.  Lackawanna  Transp.  Co.,  59  App.  Div.  270,  274,  69  N.  Y.  Supp. 
396. 
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for  wrong,  relief."^  In  other  words,  plaintiff  is  not  confined 
to  the  relief  which  he  demands  in  his  complaint,  but  the  court 
may  award  such  judgment  as  he  is  entitled  to  under  the  evi- 
dence,"^ subject  to  the  conditions  noted.  Thus  where  all  the 
facts  necessary  to  make  out  a  cause  of  action  of  an  equitable 
nature  are  alleged  in  the  complaint,  and  they  are  not  such  as 
are  merely  incidental  to  another  and  totally  different  cause 
of  action,  the  fact  that  only  a  money  judgment  is  asked  for 
will  not  prevent  the  court  from  granting  equitable  relief ."'* 

If  facts  showing  a  right  to  both  legal  and  equitable  relief 
are  stated,  either  may  be  granted,""  but  if  the  allegations  war- 
rant only  legal  relief,  then  equitable  relief  cannot  be  granted 
on  the  evidence,^""  and  vice  versa. ^°^  For  instance,  where  the 
complaint  is  framed  solely  for  equitable  relief  and  the  action 
is  tried  as  an  action  in  equity,  the  court,  on  finding  that  the 
plaintiff  is  not  entitled  to  any  equitable  relief,  but  that  the 
facts  would  warrant  an  action  for  damages  not  alleged  or 
claimed,  cannot  order  judgment  for  such  damages."^  It 
has  been  held,  however,  that  the  demand  for  an  accounting, 
in  an  action  based  on  a  contract,  does  not  preclude  a  money 
judgment  where  an  answer  has  been  interposed.^"^  No  judg- 
ment can  be  given  in  favor  of  a  plaintiff  on  grounds  not  stated 
in  his  complaint,  nor  relief  granted  for  matters  not  charged, 
although  they  may  be  apparent  from  some  part  of  the  plead- 
ings or  evidence.^"* 

A  recovery  ex  contractu  is  not  allowable  in  an  action  ex 
delicto."^     For  instance,  a^r^cove,r^  cannot, bejiad  f6r  money 

eeMurtha^.  Curley,  h  N.  Y.  372,  377. 

97  Finlayson  v.  Wiman,  84  Hun,  357,  360,  32  N.  Y,  Supp.  347. 

08  Bell  V.  Merrlfleld,  109  N.  Y.  202. 

99  New  York  Ice  Co.  v.  Northwestern  Ins.  Co.,  23  N.  Y.  357. 

100  Stevens  v.  City  of  New  York,  84  N.  Y.  296. 

101  Mann  v.  Fairchild,  2  Keyes,  111;  Dudley  v.  Congregation  of  Third 
Order  of  St.  Francis,  65  Hun,  21,  25,  19  N.  Y.  Supp.  605;  Hawes  v. 
Dobbs,  44  State  Rep.  890,  1'8  N.  Y.  Supp.  123. 

102  Wheelock  v.  Lee,  74  N.  Y.  495,  500. 

103  Chaurant  v.  Maillard,  56  App.  Div.  11,  67  N.  Y.  Supp.  345. 
i04Truesdell  v.  Sarles,  104  N.  Y.  164,  166. 

losDegraw  v.  Elmore,  50  N.  Y.   1;   Ross  v.  Mather,  51  N.  Y.  108; 
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had  and  received  where  a  cause  of  action  sounding  in  tort  is 
set  forth  in  the  complaint.""  So  a  recovery  ex  delicto  cannot 
be  had  where  the  complaint  sets  forth  a  cause  of  action  based 
on  a  contract.^"'' 

A  recovery  for  part  of  the  relief  asked  for  is  proper  where 
the  evidence  authorizes  such  relief  though  it  does  not  authorize 
other  relief  asked  for.^°* 

An  amount  greater  than  the  sum  demanded  cannot  be  re- 
covered.^"" This  rule  applies  to  a  counterclaim.^"  But  where 
the  verdict  is  in  excess  of  the  amount  claimed,  the  trial  court 
may,  after  verdict,  allow  the  complaint  to  be  amended  so  as  to 
support  the  verdict. ^^^  Furthermore,  no  recovery  can  be  had 
in  excess  of  the  amount  stated  in  the  bill  of  particulars.^'^ 

Determination  of  rights  of  parties  as  of  time  when  ac- 
tion was  commenced.  The  rights  of  the  parties  in  an  action  at 
law  must  be  determined  as  they  were  when  the  action  was 
brought,'^'    notwithstanding    the    existeiTce    of    an    equitable 

Smith  y.  Smitli,  4  App.  Div.  227,  38  N.  Y.  Supp.  551;  Kress  v.  Woehrle, 
23  Misc.  472,  52  N.  Y.  Supp.  628. 

108  Allen  V.  Allen,  52  Hun,  398,  5  N.  Y.  Supp.  518;  Boehm  v.  Miller, 
45  State  Rep.  281,  IS  N.  Y.  Supp.  137. 

107  Fisher  v.  Predenhall,  21  Barb.  82;  Beard  v.  Yates,  2  Hun,  466. 

losColton  V.  Jones,  30  Super.  Ct.  (7  Rob.)  164;  Bosworth  v.  Higgins, 
26  State  Rep.  474,  7  N.  Y.  Supp.  210;  Spring  v.  Bowne,  89  Hun,  10,  35 
N.  Y.  Supp.  46;  Leprell  v.  Kleinschmidt,  112  N.  Y.  364.  A  complaint 
alleging  defendant's  unlawful  entry  upon  plaintiff's  premises  and  its 
continued  possession  and  withholding  of  the  same,  stating  that  such 
entry  was  made  by  stretching  electric  wires  across  the  premises,  and 
that  such  possession  is  still  held  for  the  purpose  of  transmitting 
electricity  across  the  premises  upon  such  wires,  although  containing 
all  the  elements  of  a  complaint  in  ejectment,  is  qualified  by  the  addi- 
tional allegations,  and  where  they  are  supported  by  the  proof,  the 
action  may  be  retained  for  the  purpose  of  awarding  a  judgment  for  the 
removal  of  such  wires.  Plummer  v.  Gloversville  Elec.  Co.,  20  App  Div. 
527,  47  N.  Y.  Supp.  228. 

109  Volume  1,  p.  1032. 

110  Annis  v.  Upton,  66  Barb.  370.  But  see  Rider  v.  Foggan,  37  State 
Rep.  438,  14  N.  Y.  Supp.  59. 

111  Jenks  V.  Van  Brunt,  6  Civ.  Proc.  R.  (Browne)   158. 

112  Morrison  v.  L'Hommedieu,  15  App.  Div.  623,  44  N.  Y.  Supp.  79. 
iiaWisner  v.  Ocumpaugh,  71  N.  Y.  113;   Caswell  v.  Kemp    41  Hun' 

434. 
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defense.^^*  This  general  rule  is  subject  to  the  exception, 
however,  that  where  a  fact  has  arisen  subsequent  to  the  joining 
of  the  issue,  which  either  increases,  diminishes,  or  extinguishes 
the  right  to  a  recovery,  such  fact  can  always  be  proved  and 
considered  in  a  legal  action  where  the  sanie  has  been  set  out 
by  appropriate  allegations  in  a  supplcmentaiy  or  amended 
complaint  or  answer.^^"  In  equity,  while  the  jurisdiction  de- 
pends on  plaintiff's  position  and  the  relief  to  which  he  is  en- 
titled at  the  time  of  bringing  the  action,  the  measure  of  relief 
will  be  adapted  to  that  which  he  is  entitled  to  at  the  time  of 
the  decree."^ 

§  1970.    Judgment  on  part  of  issues  and  severance  of  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  re- 
spect to  different  causes  of  action  set  forth  in  the  complaint, 
and  final  judgment  can  be  taken,  with  respect  to  one  or  more 
of  the  causes  of  action,  without  prejudice  to  either  party  in 
maintaining  the  action,  or  a  defense  or  counterclaim,  with 
respect  to  the  other  causes  of  action,  or  in  the  rtaovery  of 
final  judgment  upon  the  whole  issue,  the  court  may,  in  its  dis- 
cretion, and  at  any  stage  of  the  action,  direct  that  the  action 
be  divided  into  two  or  more  actions,  as  the  case  requires.^^^ 

§  1971.    Interest  on  judgment. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of 
record,  or  not  of  record,  or  a  judgment  rendered  in  a  court  of 
record,  directing  the  payment  of  money,  bears  interest  from 
the  time  when  it  is  entered.  But  where  a  judgment  directs 
that  money  paid  out  shall  be  refunded  or  repaid,  the  direction 

114  Whiting  V.  Dowdall,  21  Hun,  105. 

115  Industrial  &  General  Trust  v.  Tod,  93  App.  DiY.  263,  87  N.  Y. 

Supp.  687. 

116  Peck  V.  Goodberlett,  109  N.  Y.  180;  Pond  v.  Harwood,  139  N.  Y. 
Ill;  Lyle  v.  Little,  28  App.  Div.  181,  50  N.  Y.  Supp.  947. 

117  Code  Civ.  Proc.  §  1220.  This  section  applied  in  Stokes  v.  Stokes, 
31  Abb.  N.  C.  464,  30  N.  Y.  Supp.  153,  which  was  an  action  for  several, 
libels  alleged  as  separate  causes  of  action. 
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includes  interest  from  the  time  when  the  money  was  paid, 
unless  the  contrary  is  expressed.^^^ 

ART.  II.     AS    DEPENDENT    ON     NATURE    OF    ISSUE,    MODE    OF 
TRIAL,  AND  COURT. 

§  1972.    Judgment  on  a  verdict. 

The  mode  of  entry  of  judgment  on  a  verdict  depends  on 
whether  the  verdict  is  a  general  or  a  special  verdict. 

General  verdict.     In  cases  where  a  general  verdict  is 

rendered,  there  is  no  judgment  pronounced  except  by  the 
record.  The  judgment  itself  is  usually  made  up  in  the  clerk's 
office.^^"  The  Code  provides  that  the  clerk  must,  on  the  ap- 
plication of  a  party  in  whose  favor  a  general  verdict  is  ren- 
dered, enter  judgment  in  conformity  to  the  verdict  unless  a 
different  direction  is  given  by  the  court  or  it  is  otherwise 
specially  prescribed  by  law.^^°  But  if  exceptions  are  ordered 
heard  in  the  first  instance  by  the  appellate  division,  judgment 
cannot  be  entered  until  a  decision  by  the  appellate  division 
if  the  order  provides  for  a  suspension  of  the  judgment. ^^^ 

It  will  be  noticed  that  the  Code  provides  that  the  judgment 
must  conform  to  the  verdict,  and  hence  the  clerk  can  neither 
enlarge  nor  abridge  the  scope  or  operation  of  the  judgment.^^^ 
But  failure  of  the  judgment  to  conform  to  the  verdict  may  be 
waived  by  failure  to  promptly  move  to  conform  the  judgment 
to  the  verdiet.^^'  If  a  mistake  is  made  by  the  clerk  in  enter- 
ing judgment,  it  can  be  remedied  by  motion  to  the  court  and 
by  appeal  from  the  order  made  thereon.     The  remedy  is  not 

lis  Code  Civ.  Proc.  §  1211;  Mclntyre  v.  Strong,  2  Civ.  Proc.  R. 
(Browne)  36.  Merely  reiteration  of  common-law  rule.  Donnelly  v. 
Brooklyn,  121  N.  Y.  9.     Duty  of  clerk  to  add  interest,  see  post,  §  1982. 

119  Lynch  v.  Rome  Gas  Light  Co.,  42  Barb.  591. 

120  Code  Civ.  Proc.  §  1189;  Morrison  v.  New  York  &  N.  H.  R.  Co.,  32 
Barb.  568. 

121  Rule  formerly  was  that  judgment  could  not  be  entered  in  any 
event.  Code  Civ.  Proc.  §  1000;  Matter  of  Welch,  14  Barb.  396;  King  v. 
Van  Duzer,  12  Wkly.  Dig.  562.  Entry  of  judgment  as  security,  see 
ante,  §  1943. 

122  Brusie  v.  Peck  Bros.  &  Co.,  62  Hun,  248,  16  N.  Y.  Supp.  645. 

123  Waived  by  taking  an  appeal.     Brigg  v.  Hilton,  99  N.  Y.  517    531. 
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by  appeal  from  the  judgment.^^*  A  judgment  rendered  upon 
a  general  verdict  in  favor  of  a  defendant  should  contain  an 
adjudication  upon  the  issues  in  the  action,  and  is  defective  if 
it  simply  awards  costs  to  such  defendant.^^^  The  court  can- 
not, on  a  joint  verdict,  authorizfe  separate  judgments.^^" 

If  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury, 
except  in  a  case  where  the  statute  prescribes  a  different  rule. 
The  sum  so  found  must  be  increased  by  the  court  and  judg- 
ment rendered  accordingly.^"  This  Code  provision  is  merely 
declaratory  of  the  common  law.^^* 

Special  verdict.  A  motion  for  judgment,  upon  a  spe- 
cial verdict,  may  be  made  by  either  party;  and  must,  in  the 
first  instance,  be  heard  and  decided,  at  a  term  held  by  one 
judge.^^"  The  nature  and  requisites  of  a  special  verdict  have 
been  considered  in  another  chapter.^^"  The  jury  finds  the 
facts  in  issue  between  the  parties,  and  the  court  merely  ap- 
plies the  law  to  the  facts  and  declares  what  judgment  shall  be 
rendered.  The  court  cannot  look  into  the  evidence  itself  to 
ascertain  the  facts  or  any  of  them.^''^  The  motion  is  an  enu- 
merated one^^^  to  be  brought  on  at  special  term  on  the  regular 
notice  of  motion,  and  is  governed  by  the  practice  set  forth  in 
a  preceding  volume. ^^^ 

§  1973.    Judgment  after  trial  by  court  or  referee  of  issues  of 
fact. 

The  mode  of  entry  of  judgment  where  a  trial  of  all  the 

12*  Sternberger  v.  Bernheimer,  56  Super.  Ct.  (24  J.  &  S.)  323,  4  N. 
lY.  Supp.  546. 

125  Overton  v.  National  Bank  of  Auburn,  3  State  Rep.  169. 

126  McVean  v.  Scott,  46  Barb.  379. 

127  Code  Civ.  Proc.  §  1184. 

128  Layton  v.  MeConnell,  61  App.  Div.  447,  70  N.  Y.  Supp.  679. 

129  Code  Civ.  Proc.  §  1233.  In  Casey  v.  Dwyre,  15  Hun,  153,  special 
findings  are  confused  with  a  special  verdict. 

130  Volume  2,  p.  2354. 

131  Seward  v.  Jackson,  8  Cow.  409;  Eisemann  v.  Swan,  19  Super.  Ct. 
(6  Bosw.)   668. 

132  Rule  38  of  General  Rules  of  Practice. 
138  Volume  1,  pp.  574,  576,  587,  609. 

N.  Y.  Prac.--174. 
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issues  is  by  a  referee  appointed  to  hear  and  determine  the 
issues  is  the  same  as  where  the  trial  is  by  the  court  without  a 
jury."*  "Where  the  whole  issue  is  an  issue  of  fact,  which 
was  tried  by  a  referee,  the  report  stands  as  a  decision  of  the 
court.  Except  where  it  is  otherwise  expressly  prescribed  by 
law,  judgment  upon  such  a  report,  or  upon  the  decision  of 
the  court,  upon  the  trial  of  the  whole  issue  of  fact  without  a 
jury,  may  be  entered  by  the  clerk,  as  directed  therein,  upon 
filing  the  decision  or  report.  "^'^  This  Code  section  applies 
only  to  judgments  in  "actions."'^"  Furthermore,  it  does  not 
apply  to  references  to  report  the  facts."'  The  phrase  "ex- 
cept where  it  is  otherwise  expressly  prescribed  by  law"  in- 
cludes matrimonial  actions  in  which  judgment  must  be  ren- 
dered by  the  court."*  The  clerk  has  no  power  to  enter  an 
"interlocutory"  judgment  except  after  application  to  the  court 
and  a  direction  of  the  court  so  to  do."° 

The  old  Code  provided  that  judgment  might  be  entered  after 
the  expiration  of  four  days  from  the  filing  of  the  decision  or 
report,  and  the  service  on  the  attorney  for  the  adverse  party 
of  a  copy  thereof,  and  notice  of  the  filing,**"  but  the  present 

134  See  vol.  2,  p.  2487.  The  judgment  on  the  report  of  a  referee  is 
to  be  formally  drawn  up  and  entered,  as  though  pronounced  by  the 
court  in  which  the  suit  is  pending.  This  has  been  the  uniform  prac- 
tice under  the  new  as  well  as  under  the  old  form  of  procedure.  Han- 
cock V.  Hancock,  22  N.  Y.  568. 

135  Code  Civ.  Proc,  §  1228. 

136  Judgment  cannot  be  entered  on  the  report  of  a  referee  in  a  spe- 
cial proceeding,  in  the  absence  of  a  statute,  without  permission  of 
the  court.     Matter  of  Potter,  44  Hun,  197. 

137  Marcas  v.  Leony,  50  Hun,  178,  2  N.  Y.  Supp.  831.  See,  also,  Bantes 
V.  Brady,  8  How.  Pr.  216. 

138  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as  pre- 
scribed in  the  last  section,  or  where  the  reference  was  made,  as  pre- 
scribed in  section  one  thousand  two  hundred  and  fifteen  of  this  act. 
Where  a  reference  is  made  in  such  an  action,  the  testimony,  and  the 
other  proceedings  upon  the  reference,  must  be  certified  to  the  court,  by 
the  referee,  with  his  report;  and  judgment  must  be  rendered  by  the 
court.     Code  Civ.  Proc.  §  1229. 

138  Marcas  v.  Leony.  50  Hun,  178,  2  N.  Y.  Supp.  831. 
140  Code  Pro.  §§  267-272. 
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Code  contains  no  like  provision.  The  successful  party  may 
enter  judgment  immediately  after  filing  the  decision  of  the 
judge,^"  or  at  any  time  thereafter  ;"2  and  a  copy  of  the  de- 
cision or  report  need  not  be  served  on  the  opposing  attorney 
before  judgment  can  be  entered."'  So,  after  decision,  a  draft 
of  the  judgment  need  not  be  served  on  the  opposing  party 
before  its  entry.^^* 

The  basis  of  the  judgment  is  the  decision  or  report^*'  w^hich 
must  direct  the  judgment  to  be  entered  thereon,"^  though 
if  the  report  does  iiot  state  the  judgment  to  be  rendered,  the 
court  at  special  term  may  settle  'the  terms  thereof  in  the 
absence  of  objections.^*''  And  the  mere  absence  in  the  ref- 
eree's report  of  a  direction  as  to  the  judgment  to  be  entered 
does  not  affect  the  validity  of  the  judgment  which  has  been 
entered  in  accordance  with  what  from  the  report  is  clearly 
shown  to  have  been  the  determination  of  the  referee. ^*^ 

Furthermore,  the  provisions  of  the  judgment  must  strictly 
conform  to  the  decision  or  report,^*'  and  not  contain  any  pro- 

141  Lynde  v.  Cowenhoven,  4  How.  Pr.  327. 

142  Roberts  v.  White,  39  Super.  Ct.  (7  J.  &  S.)  272,  276. 
"3  Crook  v.  Crook,  14  Daly,  298. 

144  People  V.  Albany  &  S.  R.  Co.,  57  Barb.  204. 

145  Sommer  v.  Sommer,  87  App.  Div.  434,  84  N.  Y.  Supp.  444;  Hall 
V.  Beston,  13  App.  Div.  116,  43  N.  Y.  Supp.  304;  Scbultz  v.  Hoagland, 
9  Wkly.  Dig.  319.  The  opinion  of  a  judge,  without  formal  findings  or 
decision,  is  not  enough  to  sustain  entry  of  judgment.  Weyman  v. 
National  Broadway  Bank,  59  How.  Pr.  331.  Judgment  cannot  be  en- 
tered on  a  decision  which  merely  directs  judgment  without  stating  the 
facts  found  and  the  conclusions  of  law.  Newman  v.  Mayer,  52  App. 
Div.  209,  65  N.  Y.  Supp.  294,  7  Ann.  Cas.  497.  Neither  an  entry  in  the 
minutes  of  the  clerk  nor  an  opinion  of  the  court  can  take  the  place 
of  the  formal  decision  required  by  the  Code.  Electric  Boat  Co.  v. 
Howey,  96  App.  Div.  410,  89  N.  Y.  Supp.  210. 

146  See  vol.  2,  pp.  2381,  2459.  See,  also,  Clason  v.  Baldwin,  36  State 
Rep.  982,  13  N.  Y.  Supp.  371. 

147  Vagen  v.  Birngruber,  9  State  Rep.  729. 

148  Matter  of  Baldwin,  87  Hun,  372,  34  N.  Y.  Supp.  435. 

149  Clark  V.  Clark,  84  Hun,  362,  32  N.  Y.  Supp.  325.  Where  the  de- 
cision is  simply  that  judgment  be  entered  for  defendant  and  against 
plaintiff,  an  entry  of  judgment  dismissing  the  complaint  "on  the 
merits,"  is  unauthorized  and  will  be  amended.    Card  v.  Meincke,  70  Hun, 
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visions  except  those  embraced  in  the  decision  or  report.^^" 
Thus  the  judgment  in  an  equity  action  upon  the  report  of  a 
referee  must  follow  the  report  as  to  the  allowance  of  costs; 
and  a  party  who  is  not  allowed  costs  by  the  report  cannot  in- 
sert them  in  the  judgment. ^^^  But  where  the  prevailing  party 
waives  a  provision  in  his  favor  in  the  conclusions  of  law,  the 
special  term  may  order  entry  of  judgment  on  the  decision  in 
the  modified  form.^^^  And  failure  of  the  judgment  to  con- 
form to  the  decision  or  report  may  be  corrected  on  motion  at 
special  term.^°^ 

On  filing  the  report  or  decision,  judgment  may  be  entered 
by  the  clerk  without  further  direction  of  the  court.^'*  But 
the  usual  practice,  after  the  trial  of  issues  of  fact  by  a  referee, 
and  a  report  thereon,  in  the  absence  of  an  agreement  between 
the  attorneys  for  the  respective  parties  as  to  the  form  of  the 
judgment,  is  to  have  the  same  settled  by  the  coi^rt.^^^  And, 
in  the  first  department,  it  has  been  held  necessary  that  there 
be  a  direction  of  the  court  for  the  entry  of  a  judgment  on  the 
report  of  a  referee  though  the  special  term  has  no  authority 

382,  54  state  Rep.  285,  24  N.  Y.  Supp.  375;  Petrie  v.  Trustees  of 
Hamilton  College,  92  Hun,  81,  36  N.  Y.  Supp.  636.  A  judgment  on  a 
referee's  report  reciting  only  that  part  of  the  report  which  relates 
to  one  party,  and  adjudicating  only  on  the  rights  of  that  party, 
although  it  contain  a  general  clause  adjudging  that  the  report  be  in 
all  things  confirmed,  cannot  be  regarded  as  adjudicating  the  rights  of 
another  party  which  were  passed  on  by  the  report.  People  v.  Kent,  58 
How.  Pr.  407,  4  Wkly.  Dig.  62. 

150  Loeschigk  v.  Addison,  19  Abb.  Pr.  169;  Brunner  v.  Kaempfer,  2 
App.  Div.  177,  37  N.  Y.  Supp.  700. 

151  Coddington  v.  Bowen,  2  Silv.  Sup.  Ct.  417,  24  State  Rep.  832,  6  N. 
Y.  Supp.  355.  Decision  of  referee  as  to  costs  cannot  be  reviewed  at 
special  term.     Kennedy  v.  McKone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577. 

152  Roberts  v.  White,  39  Super.  Ct.  (7  J.  &  S.)  272. 

153  Oliver  v.  French,  82  Hun,  436,  31  N.  Y.  Supp.  740;  People  v. 
Goff,  52  N.  Y.  434;  Campbell  v.  Seaman,  63  N.  Y.  568.  Remedy  is  not 
by  appeal.     Howland  v.  Howland,  20  Hun,  472. 

154  Roberts  v.  White,  39  Super.  Ct.  (7  J.  &  S.)  272;  Clapp  v.  Hawley, 
97  N.  Y.  610;  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.  94  App  Div 
595,  88  N.  Y.  Supp.  368. 

155  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div  595  8S 
N.  Y.  Supp.  368. 
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to  require  the  entry  of  a  judgment  substantially  different  from 
that  prescribed  in  the  report  of  the  referee.^^"  If  difBeulty  is 
experienced  in  preparing  a  judgment  in  conformity  with  the 
decision  or  report,  it  is  expedient  to  submit  the  judgment  to 
the  adverse  party  before  its  entry  and  then,  if  objection  .is 
made  thereto,  to  move  the  court  to  settle  the  form  of  the  judg- 
ment. Of  course,  if  no  objections  are  offered  by  the  adverse 
party  within  a  reasonable  time,  the  successful  party  may  pro- 
cure the  clerk  to  enter  the  judgment,  leaving  the  attorneys 
for  the  adverse  party  to  move  to  amend  it  if  it  does  not  eon- 
form  to  the  decision  or  report."^  The  court  may,  on  a  less 
notice  than  eight  days,  settle  the  form  of  the  judgment  and 
direct  the  entry  thereof.^^' 

The  judgment  need  not  reiterate  the  findings  on  particular 
issues.^^® 

Form  of  judgment  on  decision. 

[Title  of  cause.]  At  a  special  term,  etc. 

This  action  having  been  brought  to  trial  at  a  special  term  of  this 

court,  the  Hon.  ,  one  of  the  justices  of  this  court,  presiding,  and 

a  decision  therein  having  been  rendered  by  the  said  justice  for . 

and  the  said  justice  having  made  and  filed  his  findings  of  fact  and 
conclusions  of  law  therein,  wherein  he  finds  that  defendants  are  en- 
titled to  judgment,  dismissing  the  plaintiff's  complaint  on  the  merits, 
with  costs,  and  that  the  defendants  are  entitled  to  a  decree  adjudging 

that  ;    and  the  defendants'  costs  having  been  adjusted  at  the 

sum  of dollars:     Now,  on  motion  of ,  attorney  for , 

It  Is  adjudged  and  decreed  that  the  complaint  herein  be,  and  the  same 
hereby  is,  dismissed  on  the  merits,  with  costs. 

And  it  is  further  adjudged  and  decreed  that  defendants,  ,  re- 
cover of  the  sum  of  dollars,  their  costs  and  disburse- 
ments taxed  as  aforesaid.                                          [Signature  of  clerk.] 

156  Paget  V.  Melcher,  26  App.  Div.  12,  16,  49  N.  Y.  Supp.  922. 

157  See  Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App.  Div.  595, 
88  N.  Y.  Supp.  368. 

158  Parker  v.  Linden,  59  Hun,  359,  13  N.  Y.  Supp.  95. 

159  Findings  of  judge.  Bunten  v.  Orient  Mut.  Ins.  Co.,  21  Super.  Ct. 
(8  Bosw.)  448.  Findings  of  referee.  Currie  v.  Cowles,  30  Super.  Ct. 
(7  Rob.)  3. 
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Form  of  judgment  on  report  of  referee. 

[Title  of  court  and  action.] 

This  action  having  been  referred  hy  an  order  entered  herein  on  the 

day  of ,  190 — ,  to ,  to  hear  and  determine  the  issues 

herein,  and  said  referee,  after  a  trial  had  on  due  notice  to  all  the  par- 
ties, having  duly  made  and  filed  his  report  herein  on  the  day 

of  ,  190 — ,  stating  his  findings  of  facts  and  conclusions  of  law 

herein  and  directing  the  judgment  to  be  entered,  and  the  costs  of 

having   been   duly   adjusted    at   dollars:     Novsr,    on    motion    of 

,  attorney  for , 

It  Is  adjudged  and  decreed  [state  according  to  direction  in  report  of 
referee].  [Signature  of  clerk.] 

§  1974.    Judgment  after  trial  of  issue  of  law. 

The  decision  on  a  demurrer  usually  'directs  the  entry  of  an 
interlocutory  judgment.  An  interlocutory,  and  not  a  final, 
judgment  should  be  entered '  on  a  decision  overruling  a  de- 
murrer.^"" Of  course,  the  judgment  must  be  interlocutory  if 
issues  of  fact  remain  to  be  disposed  of.^"^  Thus,  judgment 
should  not  be  entered  on  overruling  a  demurrer  to  a  counter- 
claim, on  plaintiff's  failure  to  reply,  where  the  other  issues 
have  not  been  disposed  of.^"^  So  if  the  decision  determines 
only  a  part  of  theJ  grounds  of  demurrer,  final  judgment  can- 
not be  entered."^  The  decision  must  direct  either  an  inter- 
locutory or  a  final  judgment,  and  if  leave  to  amend  or  plead 
over  is  given  it  may  direct  what  the  final  judgment  shall  be 
if  the  party  fails  to  comply  with  the  conditions."*  Thus,  the 
interlocutory  judgment,  entered  on  overruling  a  demurrer, 
may  provide  that  if  the  defeated  party  fails  to   amend  the 

leoRomaine  v.  Brewster,  10  Misc.  120,  30  N.  Y.  Supp.  948;  Funson  v. 
Philo,  27  Misc.  262,  58  N.  Y.  Supp.  419.  Form  of  judgment,  see  Smyth 
V.  Graecen,  96  App.  Div.  182,  89  N.  Y.  Supp.  111. 

161  Seeley  v.  City  of  Amsterdam,  54  App.  Div.  9,  66  N.  Y.  Supp.  221; 
Biershenk  v.  Stokes,  46  State  Rep.  179,  18  N.  Y.  Supp.  854. 

162  Bucking  v.  Hauselt,  9  Hun,   633. 

163  Robinson  v.  Hall,  35  Hun,  214. 

164  If  decision  does  not  direct  the  final  or  interlocutory  judgment  to 
be  entered,  the  remedy  is  by  motion.  Nealon  v.  Frisbie,  9  Misc  660 
30  N.  Y.  Supp.  551. 
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eomplairit  shall  be  dismissed  on  the  merits.'"^  When  a  de- 
murrer to  one  of  several  defenses  is  sustained,  the  proper  judg- 
ment thereon  is  for  the  plaintiff,  unless  the  defendant  suc- 
ceeds on  the  remaining  defenses,  with  leave  to  defendant  to 
amend  on  terms.^*^  Upon  overruling  plaintiff's  demurrer  to 
a  separate  defense  to  one  of  two  causes  of  action  set  forth  in 
the  complaint,  a  direction  for  final  judgment  for  the  defend- 
ant upon  such  defense  is  proper,  and  although  the  judgment 
cannot  be  final  until  the  issues  as  to  the  other  cause  of  action 
are  tried,  it  is  correct  to  give  direction  for  its  entry  so  that  it 
may  be  entered  when  the  proper  time  arrives.""  In  a  preced- 
ing volume,^^*  the  form  and  sufficiency  of  a  decision  on  a 
demurrer  has  been  considered. 

Sections  1221  to  1223  of  the  Code  provide  for  the  judgment 
after  a  trial  of  an  issue  of  law.  Section  1221  provides  that 
where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been 
tried,  final  judgment  upon  the  whole  issue  must  be  taken,  as 
follows : 

1.  Where  an  application  must  be  made  to  the  court,  for 
judgment  upon  the  issue  last  tried,  the  application  must  be  for 
judgment  upon  the  whole  issue;  and  judgment  must  be  ren- 
dered accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discre- 
tion of  the  court,  at  that  term,  and  with  or  without  notice;  if 
not  so  entertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his 
report  must  award  the  proper  judgment  upon  the  whole  issue, 
unless  otherwise  prescribed  in  the  order  of  reference.  But 
the  referee  is  not  required  to  refer  in  his  report  to  the  judg- 

166  Hommert  v.  Gleason,  38  State  Rep,  342,  20  Civ,  Proc.  R.  (Browne) 
349,  14  N.  Y.  Supp.  568. 

166  Murphy  v.  Allerton,  7  Hun,  650. 

167  Crasto  V.  "White,  52  Hun,  473,  5  N.  Y.  Supp.  718. 

168  Volume  1,  p.  1014. 
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ment  already  given  by  the  court  on  the  issue  of  law.^""  If  final 
judgment  is  awarded  in  a  referee's  report  after  a  trial  of 
other  issues,  he  may  assess  the  damages.^'"* 

Section  1222  provides  that  final  judgment  upon  an  issue  of 
law,  where  no  issue  of  fact  remains  to  be  tried,  and  final  judg- 
ment has  not  been  directed  as  prescribed  in  section  ten  hun- 
dred and  twenty-one  of  the  Code,  may  be  entered  upon  appli- 
cation to  the  court,  or  by  the  clerk  in  an  action  specified  in 
section  four  htxndred  and  twenty  of  the  Code.  This  Code 
section  provides  for  the  mode  of  taking  final  judgment,  after 
interlocutory  judgment,  where  the  decision  on  the  demurrer, 
directing  an  interlocutory  judgment,  does  not  contain  any  pro- 
visions as  to  final  judgment,  and  no  issue  of  fact  remains  to  be 
tried.  It  is  applicable  to  a  ease  where  judgment  has  been  ren- 
dered on  a  demurrer,  relating  to  the  entire  merits,  in  either  a 
legal  or  an  equitable  action.  If  leave  to  enter  final  judgment 
on  the  failure  to  comply  with  the  terms  of  the  interlocutory 
judgment  is  not  given  by  the  decision,  application  for  leave 
to  enter  it  must  be  made  upon  a  motion. ^^^  Damages  are  as- 
,  certained  as  on  a  default  and  may  be  assessed  by  the  clerk  if 
the  complaint  demands  judgment  for  a  sum  of  money  only 
and  the  action  is  one  for  breach  of  an  express  contract  to  pay, 
absolutely  or  on  a  contingency,  a  sum  or  sums  of, money,  fixed 
by  the  terms  of  the  contract,  or  capable  of  being  ascertained 
therefrom,  by  computation  only,  or  is  based  on  an  express 
or  implied  contract  to  pay  money  received  or  disbursed,  or 
the  value  of  property  delivered,  or  of  services  rendered  by,  to, 
or  for  the  use  of,  the  defendant  or  a  third  person. ^'^  Section 
1021,  herein  referred  to,  provides  that  if  the  decision  directs 
an  interlocutory  judgment,  with  leave  to  the  party  in  fault  to 
plead  anew  or  amend  or  permitting  the  action  to  be  divided 
into  two  or  more  actions  and  no  other  issue  remains  to  be  dis- 
posed of,  it  may  also  direct  the  final  judgment  to  be  entered 

169  Breckenridge  Co.  v.  Perkins,  14  App.  Div.  629,  43  N.  Y.  Supp.  800. 

170  Code  Civ.  Proc.  §  1223. 

Ill  Code  Civ.  Proc.  §  1230;  Liegeois  v.  McCrackan,  22  Hun,  69. 
172  Code  Civ.  Proc.  §  420,  as  referred  to  in  §  1222. 
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if  the  party  in  fault  fails  to  comply  with  any  of  the  directions 
given  or  terms  imposed.^^' 

Section  1223  provides  that  on  an  application,  by  either 
party,  to  the  court,  for  final  judgment,  after  the  decision  of 
an  issue  of  law,  as  prescribed  in  the  two  preceding  sections, 
the  court  has  the  powers  specified  in  section  one  thousand  two 
hundred  and  fifteen  of  the  Code,  on  an  application  by  plaintiff 
for  judgment  by  default.  "Where  final  judgment  may  be 
HAvarded  in  a  referee's  report,  as  prescribed,  the  referee  .may 
make  a  computation,  or  an  assessment,  or  take  an  account,  or 
proof  of  a  fact,  for  the  purpose  of  enabling  him  to  award  the 
proper  judgment,  or  enabling  the  court  to  carry  it  into  effect; 
and  he  may  ascertain  and  fix  the  damages,  as  a  jury  may  do, 
upon  the  execution  of  a  writ  of  inquiry. 

The  Code  provides  that  the  interlocutory  judgment  may 
award  costs,  cither  absolutely  or  to  abide  the  event,  although 
issues  of  fact  remain  to  be  tried.''*  Late  cases  hold,  how- 
ever, that  judgment  on  a  demurrer  should  not  permit  the  col- 
lection of  costs  before  a  trial  of  the  whole  issue.'" 

The  practice  of  entering  a  second  or  supplemental  judgment 
on  an  interlocutory  judgment  overruling  a  demurrer  to  the 
complaint  is  unauthorized.'" 

Form  of  order  under  section  1222. 

[Title  of  cause.]  At  a  special  term,  etc. 

This  action  having  heen  duly  brought  to  trial  on  tlie  issue  o£  law 
herein  formed  by  plaintiff's  complaint  and  defendant's  demurrer,  at  a 

113  Necessity  of  application  to  the  court,  see  Swan  v.  Mutual  Reserve 
Fund  Life  Assn.  22  Misc.  256,  50  N.  Y.  Supp.  46;  Smith  v.  Rathbun. 
»8  N.  Y.  660;  Hecla  Consol.  Gold  Min.  Co.  v.  O'Neill,  23  Civ,  Proc  R. 
(Browne)  143.  51  State  Rep  435,  22  N.  ¥.  Supp,  130;  Flatow  v.  Van 
Bremsen,  44  State  Rep.  302,  17  .N.  Y.  Supp.  506. 

"4  Code  Civ.  Proc.  §  3232;  Tallman  v.  Bernhard,  75  Hun,  30,  27  N.  Y. 
Supp.  6. 

neBuroett  v.  Burnett,  86  App.  Div,  386,  83  N.  Y.  Supp.  760;  Doyle  v. 
Fritz,  86  App.  Div.  515,  83  N.  Y.  Supp  762;  Fales  v.  Globe  Knitting 
Co.,  51  Hun,  487,  4  N.  Y.  Supp.  284;  Oesterreiches  v.  Jones,  45  Hun, 
246. 

I'oCrichtoD  V.  Columbia  Ins.  Co,,  81  App,  Div.  614,  81  N.  Y.  Supp.  363. 
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special  term,  held  by  ,  one  of  the  justices  of  this  court,  who, 

having  heard  the  parties,  by  their  counsel,  duly  made  and  filed  his  de- 
cision directing  the  entry  of  an  interlocutory  judgment  overruling  the 
demurrer  but  granting  leave  to  the  defendant,   on  payment  of  costs, 

to  withdraw  his  demurrer  and  answer  over,  within  days  after 

the  service  of  said  interlocutory  judgment  on  his  attorneys,  and  a  copy 
of  said  interlocutory  judgment  having  been  duly  served  on  ,  at- 
torney for ,  more  than  twenty  days  since,  and  defendant  not  hav- 
ing elected  to  answer  within  said  time:  Now,  on  motion  of ,  at- 
torney for , 

Ordered,  that  final  judgment  be  entered  in  favor  of  plaintiff  against 
defendant  for  the  amount  of  damages  sustained  on  account  of  the 
cause  of  action  mentioned  in  the  complaint,  and  that  said  damages  be 
assessed  by  a  jury  and  that  a  writ  of  Inquiry  for  that  purpose  be 
issued  to  the  sheriff  of county. 

§  1975.    Judgment  after  trial  of  specific  questions  of  fact — 
By  jury. 

The  Code  (section  1225)  provides  that  in  an  action  triable 
by  the  court,  where  one  or  more  specific  questions  of  fact, 
arising  on  the  issues,  have  been  tried  by  a  jury,  judgment  may 
be  ta'ken,  on  the  application  of  either  party,  as  follows : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  or  the  remaining  issues  of  fact  have 
been  determined  by  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  application  for  judgment,  on  the  whole  issue 
may  be  made  as  on  a  motion.  On  such  motion  both  parties 
have  a  right  to  be  heard,  and  the  court  may  order  judgment 
on  the  case  as  then  made,  or  may  set  aside  the  findings  of  the 
jury,  or  use  some  of  them,  or  may  allow  either  party  to  give 
further  evidence.  If  the  motion  for  judgment  be  not  at  once 
made,  it  must  be  brought  on  on  notice  so  that  both  parties 
may  be  heard."^ 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  on  the  whole  issue  at  the  term  of  the 
court  where,  or  by  direction  of  the  referee  by  whom,  they  are 
tried."«     If  the  findings  of  the  jury,  together  with  the  facts 

1"  Boiler  V.  Boiler,  9d  App.  Div.  163,  89  N.  Y.  Supp.  200. 
I's  Code   Civ.  Proc.   §   1225.    When   issues  may   be  framed  for  jury, 
see  vol.  2,  §§  1650,  1651. 


ij   1976  JUDGMENTS   IN  GENERAL.  277*^ 

Art.  II.     Nature  of  Issue,  etc. — After  Trial  of  Specific  Questions. 

admitted  in  the  pleadings,  do  not  cover  the  whole  ease  and 
other  issues  remain  to  be  tried,  or  other  facts  requisite  for 
equitable  relief  remain  to  be  proved,  then  the  ease  must  be 
regularly  brought  to  a  hearing  before  the  court,  when  it  may 
or  may  not  adopt  the  findings  of  the  jury,  and  other  facts  may 
be  proved,  and  in  such  case  the  court  must  make  findings  of 
fact  and  of  law.'^^" 

By  referee.  Where  a  reference  has  been  made,  to  re- 
port upon  one  or  more  specific  questions  of  fact,  arising  upon 
the  issue,  and  the  remaining  issues  have  been  tried,  judgment 
must  be  taken,  upon  the  application  of  either  party,  as  pre- 
scribed in  section  1221  of  the  Code.^^"  The  motion  for  final 
judgment  is  usually  made  in  connection  with,  and  as  a  part  of, 
the  motion  to  confirm  the  report.^*^ 

§  1976.    Judgment  after  hearing  at  appellate  division. 

Certain  Code  provisions  as  to  the  judgment  to  be  rendered 
by  the  appellate  division  are  proper  to  be  considered  in  this 
connection. 

On   a£3rmance   on   appeal.      The    Code   provides   that 

when  an  order  or  judgment  is  wholly  or  partly  affirmed  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court  and 
no  issue  of  fact  remains  to  be  tried,  the  appellate  division  may, 
in  its  discretion,  render  final  judgment,  unless  it  permits  the 
appellant  to  amend  or  plead  over.^^^  This  provision  applies 
to  the  affirmance  of  an  interlocutory  judgment  rendered  on  a 
demurrer. 

On  denial  of  motion  for  new  trial.     Where  a  motion  for 

a  new  trial,  made  at  the  first  instance  at  a  term  of  the  ap- 
pellate division  of  the  supreme  court,  is  denied,  judgment  may 
be  taken,  as  if  the  motion  had  not  been  made,  after  the  ex- 
piration of  four  days  from  the  entry  of  the  order  and  the 

"9  Hammond  v.  Morgan,  101  N.  Y.  179,  186,  187. 

ISO  Code  Civ.  Proc.  §  1226.     See  ante,  §  1974.     See,  also,  vol.  2,  p.  2488. 

181  For  form  of  notice  of  application,  see  2  Abbott,  New  Pr.  &  P.  p. 
871. 

182  Code  Civ.  Proc.  §  1224.  That  this  provision  applies  to  a  reversal, 
see  Flatow  v.  Van  Bremsen,  44  State  Rep.  302,  17  N.  Y.  Supp.  506. 
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service,  upon  the  attorney  for  the  adverse  party,  of  a^  copy 
thereof  and  notice  of  the  entry;  but  not  before.^'^  Under  a 
like  Code  provision  now  repealed  it  was  held  that  four  full 
calendar  days  must  elapse  before  judgment  can  be  properly 
entered. ^^*  But  it  would  seem  that  irregularity  in  entering 
.judgment  before  the  expiration  of  four  days  is  not  ground 
for  setting  aside  the  judgment  where  the  party  against  whom 
the  judgment  was  rendered  has  not  been  prejudiced  there- 
by."" 

On  verdict  subject  to  opinion  of.  court.    A  motion  for 

judgment,  upon  a  verdict  subject  to  the  opinion  of  the  court, 
'may  be  made  by  either  party,  and  must  be  heard  and  decided 
at  a  term  of  the  appellate  division  of  the  supreme  court.^**  The 
motion  is  an  enumerated  one  and  is  argued  on  a  printed  case 
which  must  be  made  by  the  party  in  whose  favor  judgment 
is  directed.'-*^ 

§  1977.    Final  judgment  after  entry  of  interlocutory  judg- 
ment. 

In  a  ease,  not  provided  for  in  sections  1212  to  1229,  inclu- 
sive, of  the  Code,  where  the  decision,  upon  a  trial  by  the  court, 
without  a  jury,  or  the  report,  upon  a  trial  by  a  referee,  directs 
an  interlocutory  judgment  to  be  entered,  and  the  party  after- 
wards becomes  entitled  to  a  final  judgment,  an  application  for 
the  latter  may  be  made,  as  upon  a  motion.  And  where  a  judg- 
ment requires  the  appointment  of  a  referee,  to  do  any  act 
thereunder,  the  referee  must  be  appointed  by  the  judgment  or 
by  the  court,  upon  motion,  except  as  otherwise  prescribed  in 
section  1231  of  the  Code."^  in  an  action  triable  by  the  court, 
an  interlocutory  judgment,  rendered  upon  a  default  in  ap- 
pearing or  pleading,  or  pursuant  to  the  direction  contained  in 

183  Code  Civ.  Proc.  §  1227. 

184  Marvin  v.  Marvin,  75  N.  Y.  240. 

i85Kidd  V.  Phillips,  45  Super.  Ct.  (13  J.  &  S.)  633  (mem.). 

186  Code  Civ.  Proc.  §  1234.  When  verdict  may  be  directed  subject 
to  opinion  of  court,  see  vol.  2,  §  1760. 

187  Luce  V.  Morison,  2  Month.  Law  Bui.  95. 

188  Code  Clv.  Proc.  §  1230. 
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a  decision  or  report,  may  state  the  substance  of  the  final  judg- 
ment to  which  the  party  will  be  entitled.  It  may  also  direct 
that  the  final  judgment  be  settled  by  a  judge  or  a  referee. 
In  that  case,  final  judgment  shall  not  be  entered,  until  a  settle- 
ment thereof,  subscribed  by  the  judge  or  referee,  is  filed. 
Where  an  interlocutory  judgment  awards  costs,  they  may  be 
awarded  generally  without  specifying  the  amount  thereof. 
Where  the  final  judgment  is  directed  to  be  settled,  and  the 
costs  have  not  been  taxed  when  the  settlement  thereof  is  filed, 
a  blank  for  the  amount  of  the  costs  must  be  left  in  the  settle- 
ment; and  the  costs  must  be  taxed,  and  the  blank  filled  up 
accordingly,  by  the  clerk,  when  the  final  judgment  is  enter- 
g^_i89     iji]jig  section  of  the  Code  is  not  mandatory.^''" 

ART.  III.     ENTRY. 

§  1978.     General  considerations. 

The  entry  of  a  judgment  is  to  be  distinguished  from  the 
rendition  of  judgment.  The  latter  is  the  judicial  act  of  the 
court  in  pronouncing  the  sentence  of  the  law  on  the  facts  in 
controversy  as  ascertained  by  the  pleadings  and  the  verdict. 
The  entry  of  a  judgment  is  the  ministerial  act  of  spreading 
on  record  such  statement.  The  Code  provisions  regulating 
the  mode  of  entering  judgment  and  the  making  up  and  filing 
a  judgment  roll  are  not  mandatory  but  are  merely  directory."^ 
A  clerk,  on  being  tendered  his  fee  for  entering  judgment,  must 
enter  it  although  a  fee  for  a  previous  service  rendered  re- 
mains unpaid  by  either  party."^ 

§  1979.    What  constitutes  entry. 

The  Code  provides  as  follows:  "Every  interlocutory  judg- 
ment or  final  judgm°,nt  shall  be  signed  by  the  clerk  and  filed 
in  his  office,  and  such  signing  and  filing  sliali  constitute  tlie 

189  Code  Civ.  Proc.  §  1231;  Kerr  v.  Dildine,*14  Civ.  Proc.  R.  (Browne) 

176,  186. 

190  Hebblethwaite  v.  Flint,  83  App.  Div.  163,  82  N.  Y.  Supp.  471. 

191  Stimson  v.  Huggins,  16  Barb.  658,  660. 

192  Purdy  V.  Peters,  15  Abb.  Pr.  160. 
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entry  of  the  judgment.  The  clerk  shall,  in  addition  to  the 
docket  books  required  to  be  kept  by  law,  keep  a  book  styled 
the  'judgment  book'  in  which  he  shall  record  all  judgments 
entered  in  his  office.  "^'^  The  judgment  must  be  signed  at 
the  time  of  the  filing."*  The  endorsement '"filed,"  etc.,  is  not 
a  signing.^^^  It  seems  that  the  omission  to  sign  a  judgment, 
however,  does  not  render  the  judgment  void,  though  irregular 
and  amendable.^""  Legal  and  equitable  relief  do  not  require 
different  judgment  books  nor  different  modes  of  entry.  And 
an  irregularity  or  departure  from  the  usual  practice  in  enter- 
ing a  judgment  in  a  book  kept  for  entering  judgments  in  legal 
actions  instead  of  the  book  for  equitable  actions  the  court  be- 
low can  disregard  or  correct,  and  its  action  thereon  is  final.^'^ 
It  has  been  held  that  it  is  irregular  for  the  clerk  to  sign  a 
judgment  record  in  blank  as  to  the  amount  of  damages.^"^ 

Where  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  money,  is  entered  against  a  party,  after  his  death, 
in  a  case  where  it  may  be  so  taken  by  special  provision  of  law, 
a  memorandum  of  the  party's  death  must  be  entered  with  the 
judgment  in  the  judgment  book.^°' 

§  1980.     When  and  where  judgment  may  be  entered. 

The  Code  provides  that  "judgment  may  be  entered  in  term 
or  vacation. "^°°  It  also  provides  that  "a  judgment  must  be 
entered,  in  the  first  instance,  pursuant  to  the  direction  of  the 
court,  at  a  term  held  by  one  judge ;  except  where  special  pro- 

193  Code  Civ.  Proc.  §  1236. 

i9i  Judgment  set  aside  where  more  than  two  months  had  elapsed 
Manning  v.  Guyon,  1  Code  R.  43. 

195  Manning  v.  Guyon,  1  Code  R.  43. 

196  Good  V.  Daland,  119  N.  Y.  153;  Van  Alstyne  v.  Cook,  25  N.  Y.  489, 
490. 

197  "Whitney  v.  Townsend,  67  N.  Y.  40. 

198  Frost  V.  Flint,  2  How.  Pr.  125. 

199  Code  Civ.  Proc.  §  1210*.  See,  also.  Code  Civ.  Proc.  §  763.  Omission 
of  memorandum  of  death  may,  however,  be  corrected.  Matter  of  Mil- 
ler, 70  Hun,  61,  23  N.  Y.  Supp.  1104. 

200  Code  Civ.  Proc.  §  1202.  Entry  during  business  hours,  see  post, 
§  1941. 
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vision  is  otherwise  made  by  law.  If  notice  of  an  application 
for  judgment  is  not  required,  and  an  order  for  a  judgment  is 
made  by  a  judge  out  of  court,  the  judgment  may  be  entered 
with  the  same  force  and  effect  as  if  granted  in  court.  "^"^ 

An  entry  of  judgment  is  irregular  where  made,  without  no- 
tice, after  the  disbarment  of  defendant's  attorney,  since  sec- 
tion 65  of  the  Code  provides  that  if  an  attorney  becomes  dis- 
abled to  act  at  any  time  before  judgment,  no  further  pro- 
ceedings shall  be  taken  against  his  client  until  thirty  days 
after  notice  to  the  client  to  appoint  another  attorney  has  been 
given.^"^  • 

§  1981.    Who  may  obtain  entry  of  judgment. 

Ordinarily  the  successful  party  attends  to  the  entry  of 
judgment.  But  the  court  may,  instead  of  compelling  a  suc- 
cessful party  in  an  action  to  enter  formal  judgment,  direct  that 
unless  judgment  is  so  entered  within  a  specified  time  the  de- 
feated party  may  enter  it.^"^  And  where  defendant  declines 
to  enter  final  judgment  dismissing  the  complaint  upon  de- 
murrer, plaintiff  is  entitled  to  enter  it,  although  the  costs  of 
previous  proceedings  have  not  been  paid.^"* 

§  1982.    Adjustment  of  costs  and  computation  of  interest  as 
conditions  precedent. 

The  clerk  must  adjust  the  costs  and  disbursements  of  the 
prevailing  party  and  the  interest  accrued  on  the  verdict  be- 
fore he  can  enter  judgment.^"^     The  Code  provides  that  where 

201  Code  Civ.  Proc.  §  1203.  The  last  sentence  was  added  by  amend- 
ment in  1900.  The  phrase  "except  where  special  provision  is  made 
by  law"  refers  to  entry  of  judgment  after  the. decision  of  the  appel- 
late division. 

202  Commercial  Bank  v.  Foltz,  43  N.  Y.  Supp.  985,  13  App.  Div.  603. 

203  Wilson  V.  Simpson,  84  N.  Y.  674;  Thompson  v.  Schieffelin,  4  Civ. 
Proc.  R.   (Browne)   270. 

204  Ten  Eyck  v.  Town  of  Warwick,  63  State  Rep.  165,  24  Civ.  Proc. 
R.    (Scott)   6,  30  N.  Y.  Supp.  859. 

20BLentilhon  v.  City  of  New  York,  5  Super.  Ct.  (3  Sandf.)  721.  This 
matter  is  treated  of  fully  in  the  chapter  on  costs.    Entry  must  show 
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final  judgment  is  rendered  for  a  sum  of  money,  awarded  by 
a  verdict,  report,  or  decision,  interest  on  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  in- 
cluded in  the  amount  of  the  judgment.^""  It  is  common  prac- 
tice to  insert  the  amount  of  interest  as  an  item  in  the  bill  of 
costs. 

The  Code  also  provides  that  when  final  judgment  for  plain- 
tiff is  rendered  in  an  action  to  recover  damages  for  death  by 
wrongful  act,  the  dlerk  must  add,  to  the  sum  so  awarded, 
interest  thereupon  from  the  decedent's  death,  and  include  it  in 
the  judgment.  The  inquisition,  verdict,  report,  or  decision, 
may  specify  the  day  from  which  interest  is  to  be  computed; 
if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk, 
upon  affidavits.™^  It  seems  that  the  fact  that  the  jury  has  in- 
cluded interest  does  not  obviate  the  necessity  of  the  clerk  also 
adding  interest,  but  in  such  case  the  remedy  of  defendant  is 
to  move  to  set  aside  the  verdict.'"' 

§  1983.    Effect  of  informality  in  entering  judgment. 

In  a  court  of  record  where  a  verdict,  report,  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected  by  rea- 
son of  an  informality  in  entering  judgment  or  making  up  the 
judgment  roll.™»  Rule  19  of  the  General  Rules  of  Practice 
forbidding  a  clerk  to  file  a  paper  in  which  the  folios  are  not 

amount  of  costs.     Mason  y.  Corbin,  29  App.  Div,   602,  61  N.  Y.  Supp. 
178. 

2osCode  Civ.  Proc.  §  1235.  See,  also,  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48,  55,  and  Van  Dolsen  t.  Abendroin,  53  Super.  Ct. 
(21  J.  &  S.)  35.  as  to  mode  o£  raising  objections  lo  erroneous  allow, 
ance  or  computation  ot  interest. 

207  Code  Civ.  Proc.  §  1904,  This  provision  does  not  apply  where 
Judgment  is  based  on  a  statute  of  another  state.  Frounlelker  v.  Dela- 
ware, L.  &  W.  R.  Co.,  73  App   Div    350,  76  N    Y.  Supp.  745. 

208  Manning  v.  Port  Henry  Iron  Ore  Co.,  91  N,  Y.  664  (mem.). 
200  Code  Civ.  Proc.  §  721.  uubd.  11. 
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numbered  does  not  invalidate  the  entry  of  a  judgment,  the 
folios  of  which  are  not  numbered.^" 

§  1984.     Entry  nunc  pro  tunc. 

The  power  to  enter  a  judgment  nunc  pro  tunc  is  inherent  in 
the  court  and  is  properly  exercised  when  the  omission  to  ren- 
der such  judgment  at  the  proper  time  was  caused  by  the  act 
of  court,  or  by  its  failure  to  act,  or  by  an  act  of  the  opposing 
party;  in  other  words,  where  the  delay  is  not  caused  by  any 
neglect  or  laches  of  the  prevailing  party.^^^  Thus,  judgment 
against  a  party -who  dies  after  verdict  and  before  judgment 
may  be  entered  nunc  pro  tunc  as  of  the  date  of  the  verdict."^ 
And  it  seems  that  where,  after  a  decision  and  before  entry  of 
judgment  thereon,  a  statute  goes  into  effect  which  would  have 
rendered  the  judgment  erroneous,  had  it  been  in  force  at  the 
time  of  the  decision,  the  court  will  allow  the  judgment  to  be 
entered  as  of  the  date  of  the  decision.^^^ 

§  1985.    Notice  of  entry. 

In  order  to  limit  the  time  within  which  an  appeal  may  be 
taken  to  the  appellate  division  of  the  supreme  court,  there 
must  be  served  on  the  attorney  for  the  defeated  party  a  copy  of 
the  judgment  appealed  from  and  a  written  notice  of  the  entry 
thereof.^"  The  sufficiency  of  the  notice  and  service  will  be 
considered  in  the  volume  relating  to  appellate  practice.  Serv- 
ice of  notice  of  the  entry  of  judgment  to  start  the  time  run- 
ning within  which  the  attorney  for  the  adverse  party  inay  file 
exceptions  to  the  decision  or  report  has  already  been  con- 
sidered.^^^ 

210  New  York  City  Baptist  Mission  Soc.  v.  Tabernacle  Baptist  Churcti, 
iO  N.  Y.  Supp.  1032,  17  Misc.  733;  Id.,  41  N.  Y.  Supp.  976,  10  App.  Div. 
288,  75  State  Rep.  1352. 

211 18  Enc.  PI.  &  Pr.  459. 

212  Long  V.  StafEord,  103  N.  Y.  274. 

213  Miller   v.   O'Kain,   5   Hun,   39. 

214  Code  Civ.  Proc.  i  1351. 

215  Volume  2,  p.  2,384. 

N.  Y.   Prac. — 175. 
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— ■■ —  Form  of  notice  of  entry  of  judgment. 
[Title  of  court  and  cause.] 
You  will  please  take  notice  that  judginent  herein  was  duly  entered 

in  the  office  of  the  clerk  of  the on  the  day  of  . 

190 — ,  in  favor  of  the  and  against  the  for  the  sum  of 


[Date.]  [Signature  and  address  of  attorney.] 

[Address  to  opposing  attorney.] 

ART.   IV.     JUDGMENT  ROLL. 

§  1986.    Code  provisions. 

The  necessary  contents  of  a  judgment  roll*  is  prescribed  by 
section  1237  of  the  Code ;  the  person  to  prepare  it  is  named  in 
section  1238 ;  and  the  noting  of  the  time  of  filing  is  prescribed 
by  section  1239. 

§1987.     Necessity  of  filing. 

A  proceeding  to  enforce  or  collect  a  final  judgment  cannot  be 
taken  until  the  judgment  roll  is  filed. ^^' 

§  1988.     Time  for  filing. 

The  Code  provides  that  the  roll  must  be  filed  by  the  clerk 
"immediately"  after  he  enters  final  judgment."'  In  practice 
the  roll  is  not  usually  made  up  and  filed  until  the  costs  are 
adjusted  and  the  party  is  prepared  to  have  the  judgment  per- 
fected and  docketed."*  If  the  judgment  roll  is  not  filed  before 
a  judgment  is  docketed,  and  execution  is  issued,  the  court  may 
require  the  defect  to  be  supplied  within  a  reasonable  time,  and 
set  aside  the  execution  for  failure  to  comply.^^''  A  judgment 
roll  is  irregular  if  made  up  without  having  made  an  entry  in 
the  judgment  book.^^" 

Indorsement  of  time  of  filing..   The  clerk  must  make  a 

minute,  upon  the  back  of  each  judgment  roll,  filed  in  his  office, 

218  Code  GiT.  Proc.  §  1239. 

2"  Code  Civ.  Proc.  §  1237. 

218  Stimson  v.  Huggins,  16  Barb.  659. 

2i9Blashfleld  v.  Smith,  27  Hun,  114. 

220  Schenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226. 
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of  the  time  of  filing  it,  specifying  the  year,  month,  day,  hour, 
and  minute.-^^ 

§  1989.    By  whom  prepared. 

The  judgment  roil  must  be  prepared  and  furnished  to  the 
clerk  by  the  attorney  for  the  party  at  whose  instance  the  final 
judgment  is  entered,  except  that  the  clerk  must  attach  thereto 
the  necessary  original  papers  on  file.  But  the  clerk  may,  at 
his  option,  make  up  the  entire  judgment  roU.^" 

§  1990.    Signature. 

There  is  no  Code  provision  requiring  the  clerk  to  sign:  the 
roll  though  it  is  usual  for  him  to  do  so.  But  even  if  necessary,' 
the  omission  to  sign  does  not  affect  the  validity  of  the  judg- 
ment,"^ especially  where  the  clerk  has  signed  the  minutes  of. 
the  court. "^^ 

§  1991.     Contents. 

The  judgment  roll  "must  consist,  except  where  special  pro-| 
vision  is  otherwise  made  by  law,  of  the  following  papers: 
The  summons;  the  pleadings,  or  copies  thereof;  the  final  judg- 
ment, and  the  interlocutory  judgment,  if  any,  or  copies  there- 
of; and  each  paper  on  file,  or  a  copy  thereof,  and  a  copy  of 
each  order,  which  in  any  way  involves  the  merits  or  necessa- 
rily affects  the  judgment.^'*''  If  judgment  is  taken  by  default, 
the  judgment  roll  must  also  contain  the  papers  required  to  be 
filed,  upon  so  taking  judgment,  or  upon  making  application 
therefor,  together  with  any  report,  decision,  or  writ  of  inqiiiry, 
and  return  thereto.  If  judgment  is  taken  after  a  trial,  the 
judgment  roll  must  contain  the  verdict,  report,  or  decision; 

221  Code  Civ.  Proc.  §  1239. 

222  Code  Civ.  Proc.  §  1238.    Knapp  v.  Roche,  82  N.  Y.  366. 

223  Artisans'  Bank  v.  Treadwell^  34  Barb.  553.  The  old  Code  did  not 
expressly  require  such  signature.    Goelet  v.  Spofford,  55  N.  Y.  647. 

224Lythgoe  v.  Lythgoe,  75  Hun,  147,  151,  26  N.  Y.  Supp.  1063. 
224a  Order  striking  out  an  answer  as  frivolous  is  not  such  an  order. 
Goldstein  v.  Michelson,  45  Misc.  599,  91  N.  Y.  Supp.  32. 
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each  offer,  if  any,  made  as  prescribed  in  this  act,  and  the  ex- 
ceptions or  case  then  on"  file.  "^^^  This  Code  provision  requires 
what,  under  the  practice  prior  to  the  Code,  wds  supplied  by 
the  copy  minutes  of  trial.  The  roll  need  not  include  an  original 
pleading  where  superseded  by  an  amended  one  ;^^^  the  items  of 
costs,  as  adjusted  by  the  clerk,  and  the  affidavit  of  disburse- 
ments;^" the  conclusion  of  a  referee  not  incorporated  in  his 
report  ;-^^  the  report  of  a  referee  where  it  has  been  sent  back 
and  a  new  one  made;^^"  nor  the  order  of  court  directing  the 
issues  of  fact  in  an  equity  suit  to  be  tried  by  a  jury.^^°  And 
where  two  trials  have  been  had,  the  case  made  on  the  first  need 
not  be  ineluded.^^^  But  where  a  demurrer  to  a  complaint  is 
overruled  and  defendant  answers  over,  and  trial  is  had  on  the 
issues,  and  judgment  rendered,  the  demurrer  and  the  order 
overruling  it  and  any  proceedings  on  appeal  from  the  order 
which  involve  the  merits,  are  proper  parts  of  the  judgment  roll, 
as  defendant  may  desire  to  review  the  order.^^^  A  judgment  roll 
should  not  show  anything  more  than  a  final  decision  of  the 
matters  litigated.^^'    A  bill  of  exceptions  attached  to  the  judg- 

225. Code  Civ.  Proc.  §  1237.  In  replevin  other  papers  jnust  be  made 
a  part  of  the  judgment  roll,  under  Code  Civ.  Proc.  §  1717.  A  notice  of 
trial  should  not  be  included.  Sweeny  v.  Kellogg,  96  App.  Div.  399,  89 
N.  Y.  Supp.  314. 

226  Thornton  v.  St.  Paul  &  C.  R.  Co.,  6  Daly,  511;  Goldstein  v.  Mich- 
elson,  91  N.  Y.  Supp.  32.  The  original  answer,  which  has  been  super- 
seded by  an  amended  answer,  and  the  order  directing  the  substitution, 
are  not  properly  to  be  included  in  the  judgment  roll,  and  the  fact 
that  the  order  contains  a  provision  saving  the  rights  of  the  plaintiff 
to  costs  or  disbursements  occasioned  by  the  original  answer  makes  no 
difference  where  the  order  was  merely  filed  and  not  presented  to  the 
trial  judge.  Dexter  v.  Dustin,  70  Hun,  515,  53  State  Rep.  673  24  N. 
Y.  Supp.  129. 

227  Schenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226; 
Cook  V.  Dickerson,  8  Super.  Ct.   (1  Duer)   679. 

228  Pox  V.  McComb,  44  State  Rep.  178,  17  N.  Y.  Supp.  783. 
229Lyddy  v.  Chamberlain,  24  Hun,  377. 

230  Lythgoe  v.  Lythgoe,  75  Hun,  147,  26  N.  Y.  Supp.  1063. 

231  Wilcox  V.  Hawley,  31  N.  Y.  648. 

232  Thornton  v.  St.  Paul  &  C.  R.  Co.,  6  Daly,  511. 

233  Kipper  V.  Sizer,  2  State  Rep.  386. 
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ment  roll  becomes  a  part  of  the  roU.^''*  A  memorandum  of  the 
death  of  a  party  must  be  indorsed  on  the  judgment  roll  where 
a  judgment  for  a  sum  of  money,  or  directing  the  payment  of 
money,  is  entered  against  a  party,  after  his  death,  in  a  case 
where  it  may  be  so  taken  by  special  provision  of  law.^^° 

If  judgment  is  taken  by  default,  the  roll  must  contain,  inter 
alia,  proof  of  due  and  timely  service  of  the  Summons,^^"  but 
need  not  contain  an  award  of  execution  against  the  person,^'^ 
nor,  in  an  action  on  a  note,  show  on  its  face  that  the  note  was 
produced  to  the  clerk  and  that  he  assessed  the  amount  due.^^* 

Summons.     If  defendant  has  appeared  in  the  action,  it 

is  not  necessary  to  attach  the  summons  or  proof  of  service  to 
the  roll.2='^ 

BiU  of  particulars.    A  bill  of  particulars  is  not  a  part  of 

the  judgment  rolP*°  and  should  not  be  annexed  except  for 
special  and  satisfactory  reasons.^" 

Notice  of  exceptions.    If  the  notice  of  exception  to  a 

ruling  made  after  the  cause  is  finally  submitted,  by  a  judge  or 
referee  on  a  trial  without  a  jury,  is  filed  before  the  entry  of 
final  judgment,  it  must  be  inserted  in  the  judgment  roll  but 
if  filed  afterwards,  it  must  be  annexed  to  the  judgment  roU."^ 

§  1992.    Effect  of  omission  to  insert  proper  papers. 

A  judgment  is  not  void  because  the  judgment  roll  does  not 
contain  all  the  proper  papers,^*^  nor  is  such  fact  ground  of 

234  Schenectady  &  S.  Plank  Road  Co.  v.  Thatcher,  6  How.  Pr.  226. 
•  235  Code  Civ.   Proc.  §  1210. 
.236  Macomber  v.  City  of  New  York,  17  Abb.  Pr.  35. 

237  Cooney  v.  Van  Rensselaer,  1  Code  R.  38. 

238  American  Exch.   Bank  v.    Smith,   6   Abb.   Pr.   1. 

239  Smith  V.  Holmes,  19  N.  Y.  271;  Dean  v.  Roseboom,  12  Wkly.  Dig. 
123;  Burnell  v.  Weld,  76  N.  Y.  103. 

240  Arrow  S.  S.  Co.  v.  Bennett,  23  Civ.  Proc.  R.  (Browne)  234,  26  N. 
Y.  Supp.  948. 

241  Putney  v.  Tyng,  1  State  Rep.  760. 

242  Code  Civ.  Proc.  §  994. 

243  Code  Civ.  Proc.  §  721,  subd.  11;  Reuouil  v.  Harris,  4  Super.  Ct.  (2 
Sandf.)  641;  Cook  v.  Dickerson,  8  Super.  Ct.  (1  T)uer)  679;  Miller  v. 
White,  59  Barb.  434. 
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revei'sal  on  appeal/**  but  the  remedy  is  by  a  motion  to  insert 
them.^*^  The  court  may,  in  order  to  supply  an  accidental 
omission,  amend  a  judgment  roll  nunc  pro  tunc,  by  allowing 
the  officer  before  whom  the  affidavit  of  default  was  sworn  to, 
to  sign  the  jurat  thereto.^*"  So  the  affidavit  of  service  of  sum- 
mons has  been  allowed  to  be  attaished  to  the  judgment  roll 
nunc  pro  tunc.'*'' 


ART.  V.     DOCKETING  AND   LIEN   CREATED  THEREBY. 

§  1993.    Code  provisions. 

Article  three  of  title  one  of  chapter  eleven  of  the  Code  relates 
to  the  docketing  of  a  judgment  and  the  lien  created  thereby. 
The  Code  article  applies,  however,  only  to  a  judgment,  wholly 
or  partly  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money,  and  to  an  execution  issued  upon  such  a  judg- 
ment.'*^ 

§  1994.    Judgments  which  may  be  docketed. 

A  judgment  cannot  be  docketed  unless  it  is  wholly  or  partly 
for  a  sum  of  money,  or  it  directs  the  payment  of  a  sum  of 
money.'*'  But  the  fact  that  a  judgment  directs  payment  with- 
in five  days  after  the  service  of  a  copy  does  not  make  it  un- 
docketable."'"  It  has  been  said  that  the  test  of  the  right'  to 
docket  a  judgment  is  the  right  to  issue  execution  on  it  im- 
mediately.'^^ 

2«Gerity  v.  Seeger  &  Guernsey  Co.,  163  N.  Y.  119. 

2*5  Breckenridge  Co.  v.  Perkins,  14  App.  Div.  629,  43  N.  Y.  Supp.  800. 
Failure  to  include ,  verdict  in  judgment  roll  is  not  ground  for  setting 
aside  the  judgment.  An  amendment  may  be  allowed.  Overton  v.  Na- 
tional Bank  of  Auburn,  3  State  Rep.  169;  Matter  of  Miller,  70  Hun,  61, 
23  N.  Y.  Supp.  1104. 

246  Fawcett  v.  Vary,  59  N.  Y.  597. 

247  Lindsley  v.  Van  Cortlandt,  67  Hun,  145,  147,  149,  22  N.  Y.  Supp. 
222. 

248,  249  Code  Civ.  Proc.  §  1272. 

250  Harris  v.  Elliott,  163  N.  Y.  269,  274. 

251  De  Agreda  v.  Mantel,  1  Abb.  Pr.  130. 
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§  1995.    Docket  book. 

The  Code  provides  that  each  county  clerk  and  the  clerk  of  the 
city  court  of  the  city  of  New  York,  must  keep  one  or  more 
books,  ruled  in  columns,  convenient  for  making  the  prescribed 
entries,  in  which  he  must  docket,  in  its  regular  order,  and  ac- 
cording to  its  priority,  each  judgment,  which  he  is  required  to 
docket  by  article  three  of  title  one  of  chapter  eleven  of  the 
Code.^^-  The  "docket  book"  required  to  be  kept  by  this  Code 
provision  is  a  distinct  book  from  the  "judgment  book"  requir- 
ed by  section  1236  to  be  kept  so  that  an  entry  in  the  latter  does 
not,  of  itself,  create  a  lien.^^^  Where  an  action  is  brought  against 
an  executor  or  administrator  personally  and  also  in  his  repre- 
sentative capacity,  or  where  costs  to  be  collected  out  of  .his 
individual  property  are  awarded  in  an  action  by  or  against 
him  in  his  representative  capacity,  so  much  of  the  judgment 
as  awards  a  sum  of  money  against  him  personally  may  be  sepa- 
rately docketed  and  a  separate  execution  may  be  issued  there- 
on as  if  the  judgment  contained  no  award  against  him  in  his 
representative  capacity.^^* 

— —  Contents.  The  Code  provides  in  section  1246  that  such 
clerk  must,  "when  he  files  a  judgment  roll,  wn  a  judgment  ren- 
dered in  a  court  of  which  he  is  clerk,  docket  the  judgment,  by 
entering,  in  the  proper  docket  book,  the  following  particulars, 
under  the  initial  letter  of  the  surname^"*^  of  the  judgment 
debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor  ;==^  and  also 

252  Code  Civ.  Proc.  §  1245. 

253  Sheridan  v.  Linden,  81  N.  Y.  182. 

254  Code  Civ.  Proc.  §  1816. 

255  A  purchaser  of  lands  in  good  faith  is  not  hound  by  a  judgment 
against  a  former  owner,  which  is  docketed  by  another  name  and 
under  a  different  letter  of  the  alphabet  from  that  used  in  the  chain  of 
title.  Nagle  v.  Junker,  17  Wkly.  Dig.  438.  Bach  judgment  should  be 
entered  under  the  surname  initial  of  the  debtor;  and  entering  a  judg- 
ment against  A.  B.  under  A.  is  not  a  substantial  compliance.  The 
fact  that  it  was  the  clerk's  error  does  not  avail  the  party.  Buchan  v. 
Sumner,  2  Barb.  Oh.  165. 

256  It  is  not  suflBcient  to  docket  a  judgment  under  a  fictitious  Christian 
name.    Bernstein  v.  Schoenfeld,  81  App.  Div.  171,  81  N.  Y.  Supp.  11. 
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his  residence,  title,  and  trade  or  profession,  if  any  of  them 
are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment  roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgment  roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries 
must  be  repeated  under  the  initial  letter  of  the  surname  of 
each.  "^^'  There  need  not,  however,  be  .a  strict  literal  com- 
pliance in  every  particular  with  the  Code  requirements  as  to 
the  contents  of  the  docket,  in  order  that  the  judgment  may 
be  a  lien  on  lands  as  against  other  incumbrances."^^  A  judg- 
ment which  the  county  clerk  in  docketing  omitted  to  index 
against  the  judgment  debtor  does  not  become  a  lien  upon 
his  real  estate,  and  the  judgment  creditor  for  that  reason 
cannot  issue  execution  upon  it  by  leave  of  the  court  at  the 
expiration  of  a  year  from  the  death  of  the  judgment  debtor.--"' 
Omissions  and  variances  in  docketing  judgments,  where  they 
work  no  prejudice,  are  immaterial.^""     The  special  term  has 

But  the  omission  of  a  middle  initial  from  tlie  name  of  a  judgment 
debtor  in  tlie  docket  and  entry  of  a  judgment  does  not  affect  the 
validity  of  the  judgment,  or  prevent  it  from  becoming  a  lien  against 
subsequent  purchasers  in  good  faith,  since  the  lav?  recognizes  but  OTie 
Christian  name.  Clute  v.  Emmerich,  26  Hun,  10;  Geller  v.  Hoyt,  7  How. 
Pr.  265. 

257  Judgment  for  interlocutory  costs  may  be  entered  against  part  of 
defendants  separately.     Pox  v.  MuUer,  31  Misc.  470,  64  N.  Y.  Supp.  388. 

258  Sears  v.  Burnham,-17  N.  Y.  445. 

259  Le  Fevre  v.  Phillips,  81  Hun,  232,  30  N.  Y.  Supp.  709. 

260  Thus  a  mistake  in  the  date  in  the  docket  may  be  disregarded 
as  against  a  creditor  by  a  judgment  later  than  either  date,  and  who 
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power  to  amend  the  docket  of  a  judgment  nunc  pro  tunc  so 
as  to  conform  it  to  the  judgment  given  by  the  court. ^°^ 

Where  a  judgment  has  been  taken  against  persons  jointly 
indebted,  on  a  service  of  summons  on  only  a  part  of  them,  the 
clerk  with  whom  the  judgment  roll  is  filed,  must  write  upon 
the  docket,  opposite  or  under  the  name  of  each  defendant  upon 
whom  the  summons  was  not  served,  the  words,  "not  sum- 
moned ' ' ;  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.^'''' 

A  memorandum  of  the  death  of  a  party  must  be  noted  on 
the  margin  of  the  docket  of  the  judgment  where  a  judgment 
for  a  sum  of  money  or  directing  the  payment  of  money  is 
entered  against  a  party  after  his  death. ^"^ 

Dockets  to  be  public.     A  docket  book,  kept  by  a  clerk, 

must  be  kept  open  during  the  business  hours  fixed  by  law,  for 
search  and  examination  by  any  person. 

§  1996.    Transcripts  of  the  docket. 

A  clerk,  with  whom  a  judgment  roll  is  filed,  upon  a  judg- 
ment duly  docketed,  must  furnish  to  any  person  applying 
therefor  and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  sig- 
nature. A  county  clerk,  to  whom  such  a  transcript  is  pre- 
sented must,  upon  payment  of  his  fees  therefor,  immediately 
file  it,  and  docket  the  judgment  in  the  appropriate  docket 
book,  kept  in  his  office.^"* 

is  not  shown  to  be  prejudiced  by  the  error.  Sears  v.  Burnham,  17 
N.  Y.  445. 

2S1  Berdell  v.  Berdell,  10  Wkly.  Dig.  528. 

262  Code  Ciy.  Proc.  §  1936. 

263  Code  Civ.  Proc.  §  1210. 

26*  Code  Civ.  Proc.  §  1247.  Sufficiency  of  transcript,  see  People  v. 
Keenan,  31  Hun,  625. 
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■  Form  of  transcript. 


Names    of    Parties    against    whom 
Judgments  have  been  obtained. 

Names   of   Parties   in   whose   favor 
Judgments  have  been  drawn. 

Damag-es  and  Costs. 

Time  of  Filing. 

Attorney's  Name. 

at 

o'clock  and             min. 
M. 

Clerk's  Office,  New  York, 


I  certify  that  the  foregoing  is  a  correct  transcript  from  the  docket  of 
judgments  kept  in  my  office. 

,  Clerk. 


§  1997.    Docketing  transcript  of  judgmeiit  of  justice  of  the 
peace. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in 
an  action  to  recover  a  chattel,  must,  upon  the  application  of 
the  party  in  whose  favor  the  judgment  was  rendered,  and  the 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of 
the  judgment.  The  coimty  clerk  of  the  county  in  which  the 
judgment  was  rendered  must,  upon  the  presentation  of  the 
transcript  and  payment  of  the  fee  therefor,  if  within  six  years 
after  the  rendering  thereof,  indorse  thereupon  the  date  of  its 
receipt,  file  it  in  his  office,  and  docket  the  judgment  as  of  the 
time  of  the  receipt  of  the  transcript  in  the  book  kept  by  him  for 
that  purpose,  as  prescribed  in  article  third,  title  first  of  chapter 
eleven  of  the  Code.  Thenceforth  the  judgment  is  deemed  a 
judgment  of  the  county  court  of  that  county,  and  must  be 
enforced  accordingly;  except  that  an  execution  can  be  issued 
thereupon  only  by  the  county  clerk,  as  prescribed  in  section 
thirty  hundred  and  forty-three  of  the  Code,  and  that  the 
judgment  is  not  a  lien^  upon,  and  cannot  be  enforced  against, 
real  property,  unless  it  is  for  twenty-five   dollars  or  more. 
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exclusive  of  costs. ^^^  A  transcript  of  a  justice's  judgment  is- 
sued for  the  purpose  of  filing  in  the  office  of  the  county  clerk 
need  not  recite  jurisdictional  facts.^'**  Where  the  transcript 
is  filed  with  the  county  clerk,  the  county  court  has  power  to 
thereafter  vacate  the  transcript  and  judgment  entered  thereon 
in  the  county  court  and  the  execution  issued  on  the  same.^"' 
The  lien  is  not  extinguished  by  the  lapse  of  six  years  which 
the  Code  fixes  as  the  limitation  on  an  action  on  the  judg- 
ment.^** 

§  1998.    Effect  of  failure  to  docket. 

Docketing  is  unnecessary  except  to  create  a  lien  on  lands.^°° 
A  judgment  is  never  a  lien  on  real  property  until  docketed.^''" 

—  Penalty  for  clerk's  neglect.  A  clerk  who  omits,  as  soon 
as  practicable,  to  docket  a  judgment  required  to  be  docketed, 
or  to  furnish  a  transcript  of  a  judgment,  so  docketed  in  his 
office,  forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty 
dollars,  in  addition  to  the  damages  sustained  by  reason  of  the 
omission. ^'^ 

§  1999.    Time  for  docketing. 

A  judgment  cannot  be  docketed  until  the  judgment  roll  is 
made  up  and  filed.^^^  Judgments  shall  only  be  entered,  or 
docketed,  in  the  offices  of  the  clerks  of  the  courts  of  this 
state,  within  the  hours  during  which,  by  law,  they  are  required 
to  keep  open  their  respective  offices  for  the  transaction   of 

265  Code  Civ.  Proc.  §  3017.  Like  provisions  apply  to  the  judgments 
of  the  municipal  court  of  Greater  New  York. 

266  In  re  Thompson,  29  App.  Div.  83,  51  N.  Y.  Supp.  384;  Humphrey 
V.  Rising,  51  N.  Y.  Supp.,  384,  29  App.  Div.  83. 

267  Daniels  v.  Southard,  36  App.  Div.  540,  55  N.  Y.  Supp.  692;  Rowe  ■ 
V.  Peckham,  30  App.  Div.  173,  51  N.  Y.  Supp.  889. 

268  Townsend  v.  Tolhurst,  57  Hun,  40,  10  N.  Y.  Supp.  378. 

269  Whitney  v.  Townsend,  67  N.  Y.  40. 

270  BJydenburgh  v.  Northrop,  13  How.  Pr.  289. 

271  Code  Civ.  Proc.  §  1248.  Common-law  liability.  Blossom  v.  Barry. 
1  Lans.  190. 

272Blashfleld  v.  Smith,  27  Hun,  114. 
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business,  and  at  no  other  time.^'^  Judgments  docketed  out  of 
office  iiours  do  not  become  a  lien  until  the  next  office  hour 
after  such  docketing. ^^* 

§  2000.    Effect  of  dopketing. 

A  judgment  required  to  be  docketed  affects  neither  real 
property  nor  chattels  real,  nor  is  entitled  to  a  preference,  until 
the  judgment  roll  is  filed,  and  the  judgment  docketed.^^^  At 
common  law,  a  judgment  was  not  a  lien  on  real  property,  and 
hence  a  judgment  creditor  acquires  only  such  a  lien  as  is  given 
by  statute.""  The  judgment  becomes  a  lien  on  the  day  it  is 
docketed  without  recognizing  fractions  of  a  day.^'^^  While  a 
judgment  becomes  a  lien  on  real  property  when  it  is  docketed, 
it  does  not  become  a  lien  on  personal  property  until  an  execu- 
tion against  property  is  delivered  to  the  sheriff.  In  the  pres- 
ent connection,  the  matter  relating  to  executions  will  not  be 
considered. 

A  jiidgment  taken  against  persons  jointly  indebted,  on  a 
service  of  summons  on  only  a  part  of  them,  does  not,  by  being 
docketed,  become  a  lien  on  any  real  property  or  chattel  real, 
owned  by  a  defendant  not  served.-^^ 

Real  property  which  belonged  to  a  decedent  is  not  bound 
nor  in  any  way  affected  by  a  judgment  against  his  executor 
or  administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an 
execution  issued  on  such  a  judgment  unless  the  judgment  is 
expressly  made,  by  its  terms,  a  lien  on  specific  real  property 
therein  described  or  expressly  directs  the  sale  thereof."' 

A  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  where  entered  against  a  party  after  his  death,  as 

2T3  Rule  8  of  General  Rules  of  Practice. 

2T4  France  v.  Hamilton,  26  How.  Pr.  180;  Hathaway  v.  Howell,  54  N. 
Y.  97. 

275  Code  Civ.  Proo.  §  1250. 

276  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  114,  64  N  Y  Supp 
1044. 

277  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  61. 

278  Code  Civ.  Proc.  §  1936. 

279  Code  Civ.  Proc.  §  1823. 
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permitted  by  law,  cannot  become  a  lien  on  the  real  property, 
or  chattels  real,  of  the  decedent,  but  it  establishes  a  debt  to  be 
paid  in  the  due  course  of  administration.^^" 

§  2001.     Nature  and  extent  of  lien. 

A  judgment  is  a  lien  on  the  real  property  and  chattels  real 
within  the  respective  counties  in  which  the  judgment  is  dock- 
eted, which  the  judgment  debtor  has  at  the  time  of  docketing 
or  acquires  within  ten  ye^ars.^^^  The  lien  is  purely  statutory 
and  the  legislature  may  abolish  it  at  any  time  before  rights 
have  become  vested  under  it.^*^  The  lien  is  a  mere  general, 
and  not  a  specific  lien,  upon  the  debtor's  real  estate,^*^  and 
is  subject  to  every  equity  which  exists  against  the  real  prop- 
erty of  the  judgment  debtor  when  the  judgment  is  docketed.^** 
The  court  will  control  the  legal  lien  to  protect  prior  equitable 
interests  in  such  property,  or  the  proceeds  thereof.^^^  It  has 
been  held  that  the  exemption  of  property  from  sale  on  execu- 
tion does  not  exempt  the  property  from  being  bound  and  char- 
ged by  a  judgment,^^*  but  it  has  also  been  held  that  the  lien 
does  not  attach  to  property  purchased  with  pension  money.^'^ 
The  right  of  the  owner  in  fee  who,  on  granting  land,  excepts 
and  reserves  oil,  gas,  and  other  minerals,  with  the  exclusive 
right  to  mine,  etc.,  and  the  right  of  way  for  the  purpose  for  a 
specified  term  of  years,  and  the  right  to  put  up  buildings  for 

280  Code  Civ.  Prdc.  §  1210 ;  Clark's  Case,  15  Abb.  Pr.  227 ;  Nicbols  v. 
Chapman,  9  Wend.  452. 

281  Code  Civ.  Proc.  §  1251.  By  amendment  in  1902,  a  judgment  hav- 
ing the  name  or  any  part  of  the  name  of  the  judgment  debtor  designated 
as  fictitious  is  not  a  lien  until  the  true  name  is  inserted,  and  by  amend- 
ment in  1905  (Laws  1905,  c.  432),  the  procedure  in  detail  is  provided 
for  in  such  a  case. 

282  Watson  v.  New  York  Cent.  R.  Co.,  47  N.  Y.  157,  163. 

283  Therefore  the  creditor  cannot  sue  for  waste  committed  thereon. 
Lanning  v.  Carpenter,  48  N.  Y.  408. 

284  Matter  of  Howe,  1  Paige,  125;  Brooks  v.  Wilson,  53  Hun,  173,  6 
N.  Y.  Supp.  116. 

285Buchan  v.  Sumner,  2  Barb.  Ch.  165;   Wilkes  v.  Harper,  2  Barb. 

Ch.  338. 

286  Smith  v.  Brackett,  36  Barb.  571. 

287  Tyler  v.  Ballard,  31  Misc.  540,  65  N.  Y.  Supp.  557. 
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the  purpose,  and  take  water  during  the  term,  is  an  interest 
in  real  estate,  and  is  bound  by  the  lien  of  a  judgment.^'^ 

Property  fraudulently  conveyed.  Property  fraudulent- 
ly conveyed  before  the  judgment  is  docketed  is  bound.^^°. 

Determinable  fee.  '  Where  the  judgment  debtor  is  vest- 
ed with  the  fee  of  an  estate  in  lands  subject  to  be  defeated  by 
the  exercise  of  a  power  of  sale  by  executors,  such  estate  is 
subject  to  the  lien  of  the  judgment,  and  upon  a  sale  by  the 
executors,  the  lien  attaches  to  the  proceeds.^'" 

Life  estates.     The  judgment  is  a  lien  on  a  life  estate  of 

the  judgment  debtor,^^^  but  where,  by  a  breach  of  a  condition 
subsequent,  a  life  tenancy  is  terminated,  the  judicial  deter- 
mination thereof  discharges  the  lien  of  a  judgment  upon  the 
life  estate.'^' 

■ Term  for  years.     It  was  formerly  held  that  a  term  for 

years  is  not  bound,^^^  but  inasmuch  as  a  term  for  years  is  a 
chattel  real,  such  decisions  are  overruled  by  the  Code  pro- 
visions, except  where  it  is  expressly  provided  that  a  term  for 
years  is  not  real  property.^'* 

Land  held  under  contract  for  purchase.     The  interest 

of  a  person,  holding  a  contract  for  the  purchase  of  real  prop- 
erty, is  not  bound  by  the  docketing  of  a  judgment,  and  can- 
not be  levied  upon  or  sold,  by  virtue  of  an  execution  issued 

288  First  Nat.  Bank  of  Ricliburg  v.  Dow,  41  Hun,  13. 

289  New  York  L.  Ins.  Co.  v.  Mayer,  19  Abb.  N.  C.  92;  Brooks  v.  Wil- 
son, 125  N.  Y.  256.  But  see  Matter  of  David,  44  Misc.  516,  90  N.  Y. 
Supp.  85. 

290  Sayles  v.  Best,  140  N.  Y.  368. 

291  Verdin  v.  Slocum,  71  N.  Y.  345. 

292  Moore  v.  Pitts,  53  N.  Y.  85. 

293  v'redenbergh.  v.  Morris,  1  Johns.  Gas.  223;  Merry  v.  Hallet,  2  Cow. 
497.  A  judgment  is  not  a  lien  upon  a  lease  baving  only  two  years  to 
run,  where  the  statute  provides  that  there  must  be  an  unexpired  term 
of  at  least  five  years  to  make  the  lease  real  property.  Taylor  v.  Wynne, 
30  State  Rep.  352,  8  N.  Y.  Supp.  759. 

294  See  Code  Civ.  Proc.  §  1430,  which  provides  that  the  expression 
"real  property"  as  used  in  articles  three  and  four  of  the  chapter  on 
executions  against  property  includes  leasehold  property  where  the 
lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale,  af  at  least  five 
years  unexpired  term  of  the  lease. 
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upon  a  juclgment.-^^  If  the  contract  of  sale  has  been  fully 
performed  and  the  vendee  is  in  possession,  a  judgment  against 
the  vendor  is  not  a  lien  on  the  land^"'^  though  a  judgment 
against  the  vendee  is.^" 

Property  held  merely  as  incident  to  passing  title.    A 

judgment  is  not  a  lien  against  property  conveyed  to  the  judg- 
ment debtor,  and  immediately  reeonveyed  by  him  to^  the 
grantor's  wife  pursuant  to  his  agreement  to  do  so,  without 
consideration  other  than  the  object  of  transferring  the  hus- 
band's property  to  the  wife.^'* 

Equitable  estates.     It  seems  that  the  lien  attaches  to 

the  equitable  estate  or  interest  of  a  cestui  que  trust  in  a  dry 
or  passive  trust  but  not  in  an  active  trust. ^"^  But  the  judg- 
ment debtor  has  no  interest,  legal  or  equitable,  in  property 
paid  for  by  him,  but  conveyed  to  another.'""  So  on  a  mere 
legal  title,  the  lien  does  not,  in  equity,  attach  when  the  equi- 
table title  is  in  a  third  person.'"^ 

§  2002.    Waiver  of  lien. 

The  fact  that  a  judgment  creditor  has  brought  a  suit  in 
equity  to  set  aside  a  fraudulent  conveyance,  and  has  had  a 
receiver  appointed  therein  of  the  personal  property,  and  the 
rents  and  profits  of  the  real  estate,  of  the  judgment  debtor, 
does  not  amount  to  a  waiver  of  the  legal  lien  of  the  judgment 
on  the   real   estate.'"^     But  where  land  was   conveyed   with 

295  Code  Civ.  Proc.  §  1253.  A  judgment  is  not  a  lien  on  a  pur- 
chaser's interest  in  land  where  title  has  not  passed,  and  where  his 
right  to  a  deed  is  not  fully  accrued.  Bates  v.  Ledgerwood  Mfg.  Co.,  22 
State  Rep.  395,  4  N.  Y.  Supp.  524.  The  same  rule  prevailed  under 
the  Revised  Statutes.    Grosvenor  v.  Allen,  9  Paige,  74. 

286  Brown  v.  Crabb,  156  N.  Y.  447.  See,  also,  Johnson  v.  Strong,  65 
Hun,  470,  20  N.  Y.  Supp.  392. 

287  Jackson  v.  Walker,  4  Wend.  462. 

298  O'Donnell  v.  Kerr,  50  How.  Pr.  334. 

299  See  Brewster  v.  Power,  10  Paige,  562;  Arnot  v.  Beadle,  Hill  &  D. 
Supp.  181;  Siemon  v.  Schurck,  29  N.  Y.  598. 

300  Underwood  v.  Sutcliffe,  77  N.  Y.  58. 

301  Ells  V.  Tousley,  1  Paige,  280. 

802  Wilkinson  v.  Paddock,  57  Hun,  191,  11  N.  Y.  Supp.  442;  New  York 
L.  Ins.  Co.  v.  Mayer.  19  Abb.  N.  C.  92;   Barnes  v.  Mott,  64  N.  Y.  397. 
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covenants  against  incumbrances  but  was  subject  to  a  judg- 
ment, and  the  judgment  creditor,  knowing  the  grantees '  rights, 
released  the  sureties  on  appeal,  from  such  judgment,  the 
grantees  were  entitled  to  a  discharge  of  their  land  from  the 
lien  of  such  judgment 

§  2003.     Power  of  court  over  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk, 
which  it  has  concerning  the  docket  kept  by  its  own  clerk.  It 
may  direct  that  such  a  docket  be  amended,  or  that  its  judg- 
ment there  docketed,  be  docketed  nunc  pro  tunc.^"^ 

§  2004.    Duration  of  lien. 

Except  as  otherwise  specially  prescribed  by  law,  a  judg- 
ment docketed  in  a  county  clerk's  office  binds,  and  is  a  charge 
upon,  for  ten  years  after  filing  the  judgment  roll,  and  no  long- 
er, the  real  property  and  chattels  real  in  that  county,  which 
the  judgment  debtor  has  at  the  time  of  so  docketing  it,  or 
which  he  acquires  at  any  time  afterwards,  and  within  the  ten  • 
years,  except  that  any  judgment  rendered  having  the  name  or 
any  part  of  the  name  of  the  judgment  debtor  designated  as 
fictitious  shall  not  bind  or  be  a  charge  on  the  real  property 
or  chattels  real  of  any  person.  A  judgment  having  the  name 
or  any  part  of  the  name  of  a  judgment  debtor  designated  as 
fictitious  may  be  amended  at  any  time  within  ten  years  after 
the  docketing  thereof,  by  inserting  the  true  name  of  said 
judgment  debtor,  on  such  notice  to  him  as  the  court  shall  di- 
rect; and  such  judgment  shall  thereafter  be  a  lien  on  the 
real  property  and  chattels  real  which  the  judgment  debtor 
then  has  or  may  thereafter  acquire  but  not  for  a  longer  period 
than  ten  years  after  the  original  docketing  of  such  judg- 
ment.^"* After  ten  years  the  lien  is  extinguished  not  only  as 
to  subsequent  incumbrancers  or  purchasers  but  also  as  to  the 

303  Code  Civ.  Proc.  §  1269. 
30*  Code  Civ.  Proc.  §  125t. 
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judgment  debtor  himself.^'"'  The  limitation  of  ten  years  was 
restricted,  under  the  Revised  Statutes,  to  purchasers  and  in- 
cumbrancers. To  save  the  lien  as  against  bona  Me  purchasers 
and  incumbrancers,  not  only  must  execution  issue,  but  the  sale 
must  take  place  within  ten  years  unless  restrained  by  in- 
junction or  writ  of  error.^^^  The  question  of  notice  of  the 
existence  of  a  judgment,  actual  or  constructive,  is  of  no  im- 
portance in  so  far  as  subsequent  incumbrancers  or  purchasers 
are  concerned.^"^  The  duration  of  the  lien  is  limited  by  the 
statutory  provision  in  force  at  the  time  it  was  rendered,  and  is 
not  affected  by  a  subsequent  enactment.^"' 

Rights  aiter  expiration  of  ten  years.     After  the  ten 

years  from  the  date  of  the  filing  of  the  judgment  roll  have 
expired,  the  property  is  released  from  all  lien  of  the  judgment 
and  it  cannot  even  be  levied  on  by  an  execution,  except  where 
the  judgment  debtor  has  died,  except  on  filing  the  notice  speci- 
fied in  section  1252  of  the  Code  which  reads  as  follows:^"" 
"When  ten  years  after  filing  the  judgment  roll  have  expired, 
real  property  or  a  chattel  real,  which  the  judgment  debtor, 
or  real  property  which  a  person,  deriving  his  right  or  title 
thereto,  as  the  heir  or  devisee  of  the  judgment  debtor,  then  has, 
in  any  county,  may  be  levied  upon,  by  virtue  of  an  execution 
against  property,  issued  to  the  sheriff  of  that  county,  upon  a 
judgment  hereafter  rendered,  by  filing,  with  the  clerk  of  that 
county,  a  notice,  subscribed  by  the  sheriff,  describing  the  judg- 
ment, the  execution,  and  the  property  levied  upon;  and,  if 
the  interest  levied  upon  is. that  of  an  heir  or  devisee,  specify- 
ing that  fact,  and  the  name  of  the  heir  or  devisee.  The  notice 
must  be  recorded  and  indexed  by  the  clerk,  as  a  notice  of  the 
pendency  of  an  action.  For  that  purpose,  the  judgment  debt- 
or, or  his  heir  or  devisee,  named  in  the  notice,  is  regarded  as  a 

305  Matter  of  Harmon,  79  Hun,  226,  29  N.  Y.  Supp.  555;  Floyd  v. 
Clark,  16  Daly,  528,  17  N.  Y.  Supp.  848. 

308  Darling  v.  Littlejohn,  35  State  Rep.  516,  12  N.  Y.  Supp.  205. 

307  Little  V.  Harvey,  9  Wend.  157;  Tufts'  Adm'r  v.  Tufts,  18  Wend. 
621. 

30S  Matter  of  Harmon,  79  Hun,  226,  29  N.  Y.  Supp.  555. 

3o»  Nutt  V.  Cuming,  22  App.  Div.  92. 

N.  Y.  Prac— 176. 
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party  to  an  action.  The  judgment  binds,  and  becomes  a  charge 
upon,  the  right  and  title  thus  levied  upon,  of  the  judgment 
debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be,  only  from 
the  time  of  recording  and  indexing  the  notice,  and  until  the 
execution  is  set  aside,  or  returned."'^"  This  Code  section  was 
passed  to  enable  a  creditor  after  the  lapse  of  the  ten  years  to 
bind  and  reach  the  real  property  of  the  judgment  debtor  or 
of  an  heir  or  devisee  by  issuing  an  execution  and  filing  a  notice 
similar  to  a  notice  of  the  pendenpy  of  the  action. ^^^  The  exe- 
cution authorized  by  this  section  during  the  life  of  the  judg- 
ment and  after  its  lien  period  has  expired  is  a  new  special 
mode  of  levying  an  execution  on  land,  designed  to  revive  and 
continue  the  twenty  year  lien  right  conferred  by  the  Eevised 
Statutes,  but  in  a  different  manner. ^^^  The  lien  created  com- 
mences from  the  time  the  notice  is  indexed  and  recorded 
and  the  execution  must  require  a  sale  of  the  right  and  title  of 
the  debtor  existing  at  that  time,  and  not  at  the  time  of  the 
original  docketing  of  the  judgment. '^^ 

The  section  of  the  Code  (1380)  extending  the  lien  to  more 
than  ten  years  where  the  judgment  debtor  dies  within  said 
ten  years  will  be  considered  in  connection  with  the  chapter 
on  executions. 

Suspension  of  running  of  time.     The  time,  during  which 

a  judgment  creditor  is  stayed,  by  an  injunction  or  other  order, 
or  by  the  operation  of  an  appeal,  or  by  express  provision  of 
law,  from  enforcing  a  judgment,  is  not  a  part  of  the  ten  years, 
to  which  the  lien  of  a  judgment  is, limited.  But  this  does  not 
extend  the  time  of  the  lien,  as  against  a  purchaser,  creditor, 
or  mortgagee  in  good  faith.^^*  Thus,  an  order  opening  a 
defendant's  default,  but  permitting  the  judgment  to  stand  as 
security,  does  not,  as  against  purchasers,  creditors,  and  mort- 
gagees in  good  faith,  extend  the  lien  beyond  the  ten  years."" 

sioCode  Civ.  Proc.  §  1252. 

311  Atlas  Refining  Co.  v.   Smith,  52  App.  Div.  109. 

312  Atlas  Refining  Co.  v.  Smitli,  52  App.  Div.  109,  114,  which  thor- 
oughly reviews  the  statutes. 

313  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  115. 

sii  Code  Civ.  Proc.  §  1255.  Meaning  of  "good  faith,"  see  Brenner  v. 
Loomis,  17  Hun,  439. 

sisHansee  v.  Fiero,  56  Hun,  463. 
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§  2005.    Suspending  lien  on  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and 
an  undertaking  has  been  given,  sufficient  to  entitle  the  appel- 
lant to  a  stay  of  the  execution  of  the  judgment,  without  an 
order  for  that  purpose,  the  court,  in  which  the  judgm'ent  was 
recovered,  may,  in  its  discretion  and  upon  such  terms  as  jus- 
tice requires,  make  an  order,  upon  notice  to  the  attorney  for 
the  respondent,  and  to  the  sureties  in  the  undertaking,  ex- 
empting from  the  lien  of  the  judgment,  as  against  judgment 
creditors,  and  purchasers  and  mortgagees  in  good  faith,  the 
real  property  or  chattels  real,  upon  which  the  judgment  is  a 
lien,  or  a  portion  thereof,  specifically  described  in  the  order. 
If  all  the  property,  subject  to  the  lien,  is  so  exempted,  the 
order  must  direct  the  clerk,  in  whose  office  the  judgment  roll 
is  filed,  to  make  an  entry,  on  the  docket  of  the  judgment,  in 
each  place  where  it  appears  in  the  docket  book,  substantially 
as  follows:  "Lien  suspended  upon  appeal.  See  order  en- 
tered ; ' '  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an 
entry  substantially  as  follows:  "Lien  partially  suspended  up- 
on appeal.  See  order  entered;"  adding  the  proper  date.  The 
clerk  must,  when  he  files  the  motion  papers,  and  enters  the 
order,  make  the  entry  or  entries  in  the  docket  book,  as  re- 
quired by  the  order.^"  The  operation  of  this  Code  section  is 
confined  to  the  proceedings  to  be  taken  to  procure  the  order, 
and  the  entries  thereupon,  in  the  office  of  the  clerk  of  the  court 
wherein  the  judgment  was  rendered!  It  applies  only  to  such 
judgments  as  are  a  lien  on  real  estate.^"  It  will  be  observed 
that  notice  of  the  application  must  be  given  not  only  to  the 
attorney  for  the  respondent  but  also  to  the  sureties  on  appeal, 
but  failure  to  give  notice  to  the  sureties  does  not  discharge 
them,^"  though  they  may  have  the  order  vacated  because  of 
such  omission.'"     The  entry   on  the  docket  of  a  judgment, 

316  Code  Civ.  Proc.  §  1256.    For  form  of  affidavit,  see  2  Abbott,  New 
Pr.  &  F.  1007. 
S17  Holmes  v.  Bush,  35  Hun,  637. 
318  Burrall  v.  Vanderbilt,  6  Abb.  Pr.  70. 
818  Green  v.  Milbank,  3  Abb,  K.  C.  138. 
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"Lien  suspended  on  appeal,"  releases  the  lien  of  the  judgment 
in  regard  to  all  property  upon  which  the  judgment  would 
otherwise  become  a  lien ;  and  it  is  not  necessary  that  the 
order  directing  such  entry  shall  specifically  state  that  the  lien 
is  suspended  as  to,  subsequently  acquired  property.^^"  One 
who  takes  a  mortgage  in  good  faith  on  the  judgment  debtor's 
land  while  the  judgment  is  so  marked  and  the  appeal  pending, 
takes  it  free  from  the  lien  of  it,  and  it  is  not  requisite  for  him 
to  have  parted  with  value  at  the  time,  provided  he  took  the 
mortgage  fairly  and  honestly  and  for  full  value. ^^^  The  fact 
that  a  judgment  docketed  during  the  suspension  of  a  former 
lien  has  been  purchased  for  less  than  its  face  value,  does  not 
establish  that  the  purchaser  acquired  it  in  bad  faith.^^^ 

Where  the  order  is  made  by  the  supreme  court  or  by  a 
county  court,  it  operates  as  a  suspension  of  the  lien  upon  prop- 
erty situated  in  the  county  where  the  judgment  roll  is  filed, 
from  the  time  when  the  order  is  entered,  and  the  proper  entry 
made  in  the  docket  book.  If  the  property  exempted  is  situ- 
ated in  another  county,  or  if  the  order  was  made  by  a  court, 
other  than  the  supreme  court  or  a  county  court,  the  order  op- 
erates as  a  suspension  from  the  time  when  the  proper  entry  is 
made  in  the  docket  book,  kept  by  the  clerk  of  that  county,  as 
prescribed  in  the  next  section.^^** 

The  clerk  with  whom  the  order  is  Entered  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained 
the  order,  one  or  more  transcripts,  attested  by  his  signature, 
of  the  docket  of  the  judgment,  including  the  entry  made  upon 
the  docket.  A  county  clerk  in  whose  office  the  judgment  is 
docketed  must,  upon  payment  of  his  fees  therefor,  immediately 
file  such  a  transcript,  and  make  an  entry  upon  the  docket  of 
the  judgment,  in  each  place  where  it  appears  in  his  docket 
book,  substantially  as  follows:  •'Lien  suspended,"  or  "Lien 
partially  suspended,"  according  to  the  entry  upon  the  original 

320  Wronko-w  v.  Oakley,  133  N.  Y.  505. 

321  Union  Dime  Sav.  Inst  \.  Duryea,  67  N.  Y.  84;  Bronner  v.  Loomis, 
17  Hun,  439. 

322  Harmon  v.  Hope,  87  N.  Y.  10. 

323  Code  Civ.  Proc.  §  1257. 
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docket,  and  also,  "See  transcript  filed;"  adding  the  proper 
date.=^* 

Form   of  order   releasing  property  from    lien. 

[Title  of  action.]  At  a  special  term,  etc. 

On  reading  and   filing  the  affidavit  of  — '■ ,   verified  tlie  

day  of ,  190 — ,  and  on  motion  of  ,  attorney  for  : 

It  is  ordered  that  all  the  real  property  and  chattels  real  on  which 
the  judgment  entered  in  this  action  in  the  office  of  the  clerk  of  the 

court  on  the  day  of ,  190 — ,  in  favor  of ,  the 

,  and  against  ,  the  ,  f6r  the  sum  of  dollars, 

is  a  lien,  he  and  the  said  real  property  and  chattels  real  are  exempted 
from  the  lien  of  the  aforesaid  judgment  as  against  judgment  creditors 
and  purchasers  and  mortgagees  in  good  faith. 

It  is  further  ordered  that  the  said  clerk  make  an  entry  on  the 
docket  of  the  aforesaid  judgment  in  each  place  where  it  appears  in 
the  docket  hook  in  his  office  substantially  as  follows:  "Lien  sus- 
pended upon  appeal;  see  order  entered ,  190 — •   [date  of  order]. 

Eestoring  lien.     At  any  time  after  a  judgment,  which 

has  ceased  to  be  a  lien,  as  prescribed  in  sections  1256  to  1258 
of  the  Code,  is  affirmed,  or  the  appeal  therefrom  is  dismissed, 
the  lien  thereof  may  be  restored,  as  follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the  re- 
quest of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of 
the  new  docket;  and  he  must  write  upon  the  new  docket,  the 
words,  "Lien  restored  by  redocket;"  adding  the  date  of  re- 
docketing. 

2.  A  transcript'  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  sections  1257  and  1258 ;  and 
tliereupon  the  judgment  must  be  docketed  by  him  anew  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so 
redockets  the  judgment  must  make  an  entry  upon  the  new 
docket,  substantially  as  follows:  "Lien  restored  by  redocket. 
See  transcript  filed;"  adding  the  date  of  redocketing  in  his 
county. 

824  Code  Civ.  Proc.  §  1258. 
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The  lien  of  the  judgment  is  thereupon  restored,  for  the 
unexpired  period  thereof,  as  if  the  order  had  not  been  made ; 
but  with  like  effect  only,  as  against  judgment  creditors,  pur- 
chasers, and  mortgagees  in  good  faith,  as  if  the  judgment  had 
then  been  first  docketed.'^'  Where  an  order  suspending  the  lien 
of  the  judgment  creditor  during  appeal  has  been  vacated  and 
the  lien  has  been  restored,  such  restoration  does  not  operate 
retrospectively  or  restore  the  original  lien  against  a  creditor 
whose  judgment  has  been  docketed  in  the  interval. ^^° 

§  2006.     Canceling  docket  of  reversed  or  modified  judgment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  has  been  reversed,  or  has  been 
affirmed  as  to  part  only  of  the  sum,  upon  an  appeal  to  the 
supreme  court  from  an  inferior  court  or  to  the  appellate  di- 
vision from  a  judgment  of  the  supreme  court,  and  an  appeal 
to  the  court  of  appeals  is  not  taken  and  perfected,  and  the 
security  required  to  stay  execution  is  not  given,  within  ten 
days  after  the  entry  of  the  judgment  upon  the  appeal,  in  the 
clerk's  office  where  the  judgment  appealed  from  is  entered, 
the  clerk  must  make  a  minute  of  the  reversal  of  the  judgment, 
or  of  the  amount  to  which  it  has  been  reduced,  upon  his  docket 
book,  in  each  place  where  the  judgment  is  docketed.  A  tran- 
script of  the  docket,  as  thus  corrected,  must  be  furnished  by 
him,  knd  may  be  filed  in  any  county  clerk's  office  where  the 
original  judgment  is  docketed,  as  prescribed  by  law,  with  re- 
spect to  the  original  docket,  and  thereupon  the  county  clerk 
must  correct  his  docket  accordingly.  The  lien  of  a  judgment, 
the  docket  of  which  is  not  corrected,  as  prescribed  in  this 
section,  remains  unaffected  by  the  reversal  or  modification 
thereof,  until  the  decision  of  the  court  of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same, 
or  the  expiration  of  the  time  to  take  such  an  appeal.^^^  In 
short,  the  reversal  or  modification  of  a  judgment  discharges 

325  Code  Civ.  Proc.  §  1259. 

326  Harmon  v.  Hope,  87  N.  Y.  10. 

327  Code  Civ.  Proc.  §  1321.  Docket  may  be  corrected,  in  like  manner^ 
after  appeal  to  court  of  appeals,  and  filing  of  its  remittitur.     Id.,  §  1322. 
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or  diminishes  its  lien  only  where  the  reversal  is  noted  on  the 
docket.^^*  But  after  being  noted  on  the  docket,  a  subseqiient 
sale  under  the  judgment  is  invalid.^^" 

§  2007.    Priorities. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  se- 
cure the  payment  of  the  whole  or  a  part  of  the  purchase  mon- 
ey, the  lien  of  the  mortgage  upon  that  real  property  is  su- 
perior to  the  lien  of  a  previous  judgment  against  the  pur- 
chaser.^^" It  would  seem  that  this  Code  provision  also  applies 
to  a  purchase-money  mortgage  given  to  a  third  person  who  ad- 
vanced the  purchase  money.''^^ 

Generally,  a  vendor's  lien  for  unpaid  purchase  money  is 
superior  to  the  lien  of  a  judgment  against  the  vendee.^"^  It  is 
a  rule,  however,  that  the  judgment  of  a  creditor  who  advances 
his  money  upon  the  faith  of  an  unincumbered  title  upon  the 
record  without  notice,  is  entitled  to  preference  over  a  secret 
unrecorded  lien  of  a  vendor  for  part  of  the  purchase  money  f^^ 
but  this  does  not  apply  where  the  creditor  is  merely  an  ordi- 
nary creditor  who  contracts  a  debt  with  another  supposing 
that  he  is  the  owner  of  property  unincumbered  and  has  ability 
to  pay.^^* 

Judgment  creditors  acquire  liens  upon  real  estate  in  the 
order  in  which  their  judgments  are  docketed,  without  regard 
to  the  order  in  which  suits  are  brought  to  set  aside  a  prior 
fraudulent  conveyance  of  the  real  estate.^^'  Two  judgments, 
docketed  against  a  defendant  at  different  times,  will  both  at- 

328  Foot  V.  Dillaye,  65  Barb. -521,  whicli  also  held  that  a  conveyance 
after  reversal  noted  on  docket  was  good  notwithstanding  order  of  re- 
versal was  afterwards  reversed. 

329  Wambaugh  v.  Gates,  8  N.  Y.  138. 

330  Code  Civ.  Proc.  §  1254.    See,  also,  Spring  v.  Short,  90  N.  Y.  538, 

331  So  held  under  the  Revised  Statutes.  Jackson  v.  Austin,  15  Johns. 
477;  Haywood  v.  Nooney,  3  Barb.  643. 

332  Arnold  v.  Patrick,   6  Paige,   310.  ' 
833  Hulett  V.  Whipple,  58  Barb.  224. 

334  Spring  V.  Short,  90  N.  Y.  538. 

835  Wilkinson  v.  Paddock,  57  Hun,  191. 
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taeh  to  subsequently  acquired  real  property  at  the  same  mo- 
ment, and  neither  will  have  priority  over  the  other  on  account 
of  the  priority  of  docket.^^"  It  seems  that  an  order  permitting 
an  amendment  of  a  judgment  upon  condition  that  the  amended 
judgment  be  postponed  to  another  judgment  subsequently 
recovered,  will  not  postpone  the  judgment  where  the  latter 
judgment,  although  docketed  in  form,  is,  as  matter  of  law, 
void.^^^ 

ART.  VI.     AMENDMENTS. 

§  2008.     General  considerations. 

In  a  preceding  volume,  the  Code  provision  as  to  amendments 
has  been  considered  in  its  general  application,^^'  and  the  rules 
there  stated  will  not  be  reiterated.  It  will  he  necessary,  how- 
ever, to  briefly  consider  the  application  'of  such  Code  rules 
to  judgments.  Both  by  Code  provisions,'^"  and  independent 
of  statute,'*"  the  court  may,  in  furtherance  of  justice,  amend 
the  judgment  by  correcting  a  mistake  or  supplying  an  omis- 
sion, provided  the  substantial  rights  of  the  parties  are  un- 
affected by  the  amendment,'"  i.  e.,  the  amendment  must  not 
relate  to  the  merits.'*^  In  other  words,  a  judgment  cannot  be 
amended  so  as  to  vary  the  rights  of  the  parties  as  fixed  by  the 

3se  Goetz  v.  Mott,  21  Abb.  N.  C.  246,  1  N.  Y.  Supp.  153,  15  Civ.  Proc. 
R.  (Browne)  11;  Matter  of  Hazard,  73  Hun,  22,  56  State  Rep.  82,  25 
N.  Y.  Supp.  928. 

33T  Symson  v.  Selheimer,  105  N.  Y.  660. 

3SS  Volume  1,  p.  704. 

339  Code  Civ.  Proc.  §§  723,  724. 

340  Cooper  v.  Cooper,  51  App.  Dlv.  595,  64  N.  Y.  Supp.  901;  Dietz  v. 
Farish,  43  Super.  Ct.   (11  J.  &  S.)  87. 

341  Heath  v.  New  York  Bldg.  Loan  Banking  Co.,  146  N.  Y.  260; 
Meyer  v.  Haven,  70  App.  Div.  529,  75  N.  Y.  Supp.  261;  Meldon  v.  Devlin, 
39  App.  Div.  581,  57  N.  Y.  Supp.  670.  It  seems  that  a  trial  court  after 
an  award  of  final  judgment  has  no  power  to  amend  the  judgment  in 
a  matter  of  substance  for  error  committed  on  the  trial  or  in  decision, 
or  by  amendment  to  limit  the  legal  effect  of  the  judgment  to  meet 
soMe  supposed  equity  subsequently  called  to  its  attention.  Stannard 
T.  Hubbell,  123  N.  Y.  520. 

342  Heath  Y.  New  York  Bldg.  Loan  Banking  Co.,  146  N.  Y.  260; 
Spoffoi-d  V.  Pearsall,  28  Misc.  730,  60  N.  Y.  Supp.  218. 
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verdict  of  the  jury,  the  decision  of  the  court,  or  the  report  of 
a  referee,   and  the  judgment  entered  thereon.^" 

§  2009.     Grounds. 

The  Code  provides,  in  effect,  that  if  the  judgment  fails  to 
conform  to  the  Code  provisions,  the  court  may  permit  an  amend- 
ment thereof,  to  eon.form  it  to  the  provision.^**  Mere  clerical 
mistakes^''^  or  omissions^^''  are  amendable..  When  the  objec- 
tion to  the  judgment  is  that  it  is  irregular  in  form,  the  plain- 
tift''s  remedy  is  by  motion  at  special  term,  and  not  by  appeal.^*' 
Thus,  the  objection,  in  an  action  for  a  wrongful  levy,  that  the 
form  of  the  judgment  is  not  according  to  the  statute,  but  that 
it  erroneously  directs  payment  of  the  money  in  addition  to 
awarding  a  return  of  the  property,  is  a  question  of  practice,  to 
be  raised  by  motion  below,  at  special  term.^**  So  a  motion 
to  strike  out  is  the  proper  remedy  to  correct  a  judgment  which 
contains  an  unauthorized  provision. ^*° 

Failure  of  judgment  to  conform  to  verdict,  report,  or 

decision.     If  the  judgment  does  not  conform  to  the  judge's 

343  Smitli  V.  Smith,  40  App.  Div.  251,  57  N.  T,  Supp.  1122. 

sii  Code  Civ.  Proc.  §  724.  This  section  applied  in  Cooper  v.  Cooper, 
51  App.  Div.  595,  64  N.  Y.  Supp.  901,  where  excessive  extra  allowance 
in  the  judgment  was  reduced. 

345  Morrison  v.  Metropolitan  El.  R.  Co.,  60  App.  Div.  180,  70  N.  Y. 
Supp.  65.  The  exercise  of  the  power  of  the  court  to  amend  its  judgment 
rolls  or  records  should  be  limited  to  the  correction  of  mistakes  or 
omissions.  Jones  v.  Newton,  47  State  Rep.  217,  19  N.  Y.  Supp.  786.  A 
judgment  will  he  amended  whether  the  mistake  has  happened  through 
the  omission  of  an  attorney  or  by  that  of  the  clerk,  since  both  are 
equally  officers  of  the  court.  Close  v.  Gillespey,  3  Johns.  526;  Neele  v. 
Eerryhill,  4  How.  Pr.  16. 

sioD'Andre  v.  Zimmermann,  17  Misc.  357,  39  N.  Y.  Supp.  1086; 
Beitz  V.  Puller,  92  Hun,  457,  36  N  Y.  Supp.  950. 

347  siuyter  v.  Williams,  37  How  Pr.  109,  Beers  v.  Shannon.  73  N.  3f. 
292. 

348  Buck  V.  Remsen,  34  N.  Y.  383.    . 

349  Sahater  v.  Sahater,  7  App.  Div.  70,  39  N.  Y.  Supp.  958.  If  the 
court  improperly  inserts  a  provision  in  the  judgment,  after  a  reference 
to  hear  and  determine,  the  proper  practice  is  to  move  to  strike  out  the 
provision  as  irregular.  Shrady  v.  Van  Kirk,  77  App.  Div.  261,  266,  79 
N.  Y.  Supp.  79. 
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decision,  where  the  trial  was  without  a  jury,  it  may  be  amend- 
ed.^°"  So  where  a  judgment  does  not  conform  to  the  verdict, 
the  proper  remedy  is  by  motion  to  correct  and  not  by  appeal.^^^ 
And  the  same  rule  applies  to  the  report  of  a  referee."^-  Fur- 
thermore the  trial  court  has  power  to  correct  such  error  in 
the  form  of  a  judgment  even  if  it  has  been  affirmed  by  the 
appellate  court. ^'^^ 

Judicial  errors.     Judicial  errors  are  to  be  corrected  by 

a  motion  to  vacate  the  judgment  or  by  an  appeal.^^''  But  a 
judge  who  has  inadvertently  made  erroneous  findings  of  law 
may,  before  the  time  to  appeal  has  expired,  correct  the  judg- 
ment by  ordering,  on  notice,  a  resettlement  of  the  findings.'^" 
Where,  however,  the  judge  who  heard  the  cause  assumes  to 
adjudicate  the  costs  as  if  the  action  were  an  equitable  one, 
the  error  being  one  of  judgment  and  not  of  inadvertence,  is  to 
be  corrected  on  appeal,  and  not  on  motion  for  amendment.'^' 
And,  after  entry  of  judgment  in  an  equitable  action  the  special 
term  has  no  power,  upon  motion  of  one  of  the  parties,  to  amend 
the  findings,  conclusions,  and  judgment  so  as  to  provide  for  a 
smaller  recovery  where  it  substantially  changes  the  rights  of 
the  parties.'"'^ 

Void  judgments.  Jurisdictional  defects  are  not  amend- 
able. Thus,  a  judgment  entered  without  service  of  process  is 
not  amendable  where  the  defendant  has  not  appeared. ^^'     So 

350  Petrie  v.  Trustees  of  Hamilton  College,  92  Hun,  81,  36  N.  Y.  Supp. 
636. 

351  Goodwin  V.  Schreiber,  86  Hun,  339,  33  N.  Y.  Supp.  456. 

352  Howland  v.  Howland,  20  Hun,  472. 

353  Corn  Exch.  Bank  v.  Blye,  119  N.  Y,  414. 

354  Matthews  v.  Noble,  25  Misc.  674,  55  N.  Y.  Supp.  190;  Strauss  v. 
Sendheim,  32  Misc.  179,  66  N.  Y.  Supp.  247. 

355  Coffin  V.  Lesster,  36  Hun,  347.  Distinguishing  Rockwell  v.  Car- 
penter, 25  Hun,  529,  as  a  case  where  there  was  a  change  of  facts  and 
in  a  mode  not  authorized  by  law;  and  further  distinguishing  McLean 
V.  Stewart,  14  Hun,  472,  as  a  case  of  a  correction  not  sustained  by  evi- 
dence. 

350  Norton  v.  Pancher,  92  Hun,  463,  36  N.  Y.  Supp.  1032. 
S5T  Heath  v.  New  York  Bldg.  Loan  Banking  Co.,  146  N.  Y.  260. 
358  Bellamy  v.  Guhl,  62  Uovf.  Pr.  460;  Schoellkopf  v.  Ohmeis,  11  Misc. 
253,  32  N.  Y.  Supp.  736. 
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if  a  judgment  is  entirely  unauthorized,  as  where  no  decision 
has  been  entered  after  a  trial  by  the  court  without  a  jury,  the 
judgment  is  not  amendable.'^* 

§  2010.     Reducing  amount  of  recovery. 

The  court  may  allow  an  amendment  reducing  the  amount 
of  recovery,^"'"  even  though  such  amendment  is  to  bring  the 
action  within  the  jurisdiction  of  the  court. ^"^ 

§  2011.    Applications  at  foot  of  decree. 

In  final  judgments  it  is  often  necessary  to  insert  directions 
commanding  the  parties  to  do  particular  things,  for  the  pur- 
pose of  carrying  the  judgment  into  effect,  which  do  not  re- 
late to  the  merits  of  the  controversy,  and  as  to  such  matters 
the  judgment  may  be  modified  on  motion.-'"'^  The  right  to 
apply  at  the  foot  of  the  decree  ordinarily  appertains  only  to 
the  carrying  out  of  the  determination  which  the  court,  by 
the  decree,  has  made,  and  does  not  relate  to  the  trial  and 
investigation  of  new  issues  not  embraced  within  the  original 
action.  Whatever  directions  it  might  be  necessary  for  the  court 
to  give,  to  carry  out  its  decree,  form  the  fitting  subject  of  an 
application  at  the  foot  of  a  decree.'"'^  Thus,  where  a  judgment 
permits  plaintiff  to  make  a  certain  tender  within  a  specified 
time,  or,  upon  his  default  in  that  respect  his  injunction  shall 
become  inoperative,  the   court  may,   after  the   expiration  of 

350  Electric  Boat  Co.  v.  Howey,  96  App.  Div.  410,  89  N.  Y.  Supp.  210. 

ssoHomans  v.  Tyng,  56  App.  Div.  383,  67  "N.  Y.  Supp.  792. 

381  Stinerville  &  B.  Stone  Co.  v.  White,  25  Misc.  314,  54  N.  Y.  Supp. 

577. 

302  The  court  has  po-wer  to  make  an  order  extending  the  time  within 
which,  by  the  terms  of  a  judgment  for  specific  performance,  the  de- 
fendant was  required  to  pay  the  purchase  money  and  accept  title  to 
lands.     Adams  v.  Ash,  46  Hun,  105,  11  State  Rep.  618. 

303  Parker  v.  Linden,  59  Hun,  359,  13  N.  Y.  Supp.  95.  In  the  absence 
of  a  party  necessarily  affected  by  the  determination,  and  of  proof  of  the 
facts  upon  which  the  rights  of  the  parties  appearing -depend,  although 
such  rights  are  admitted  by  her,  the  court  is  without  jurisdiction  to 
determine  such  new  issues.  Duclos  v.  Benner,  2  Silv.  Sup.  Ct.  31,  25 
State  Rep.  413,  6  N.  Y.  Supp.  293. 
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the  time  so  limited,  make  an  order  extending  the  time  for 
making  the  tender.^"^  So  the  court  has  power  after  final  judg- 
ment to  so  amend  it  as  to  permit  defendant  to  pay  into  court 
the  sum  thereby  directed  to  be  paid  plaintiff,  where  defendant 
has  been  unable,  after  diligent  search,  to  find  the  plaintiff  for 
the  purpose  of  making  a  tender.^"^  So  where  a  judgment  in 
a  creditor's  suit  declares  a  transfer  by  the  debtor  to  be  void, 
and  directs  the  parties  to  account,  it  is  proper  after  such  ac- 
counting has  been  had,  to  enter  a  supplemental  judgment  upon 
the  foot  of  the  first  judgment,  directing  the  defendants  to  turn 
over  the  property  mentioned,  or  its  value. ^^'  But  a  substantial 
alteration  relative  to  a  subject-matter  which,  if  the  rights  of 
the  parties  demanded,  should  have  been  investigated  at  the 
trial,  cannot  be  so  made.^*^  And  where  a  judgment  in  equity 
is  valueless,  the  court  cannot,  by  a  supplemental  interlocutory 
judgment,  provide  for  the  payment  of  damages  as  a  substi- 
tute.^^« 

I  2012,    Discretion  of  court. 

Whether  an  amendment  shall  be  allowed  rests  largely  in 
the  discretion  of  the  lower  court.^"" 

§  2013.     Motion. 

The  motion  to  amend  should  be  made  before  the  judge  who 
tried  the  case,  unle*  he  is  no  longer  on  the  bench.""  The 
motion  should   be  based  on  notice  to  the  opposing  party  ;"^ 

364Conklin  v.  New  York  El.  R.  Co.,  18  Civ.  Proc.  R,  (Browne)  366, 
13  N.  Y.  Supp.  782. 

365Rauth  V.  New  York  El.  R.  Co.,  23  Civ.  Proc.  R.  (Browne)  95,  23 
N.  Y.  Supp.  750. 

30G  James  Goold  Co.  v.  Maheady,  38  Hun,  294. 

s"  Parker  v.  Linden,  59  Hun,  359,  13  N.  Y.  Supp.  95. 

368  Koehler  &  Co.  v.  Brady,  87  App.  Div.  326,  84  N.  Y.  Supp.  457. 

369  Smith  V.  Smith,  40  App.  Div.  251,  57  N.  Y.  Supp.  1122. 

370  Oakley  v.  Cokalete,  6  App.  Div.  229,  39  N.  Y.  Supp.  1001;  Wells  v. 
Vanderwerker,  45  App.  Div.  155,  60  N.  Y.  Supp.  1089. 

371  Allen  V.  Swan,  32  Hun,  363;  Brown  v.  Hardie,  28  Super.  Ct.  (5 
Rob.)  678.  A  judgment  should  not  be  amended  nunc  pro  tunc  by 
changing  the   name   of   the   debtor  without   notice   to   him.     Nagle   v. 
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but  although  it  is  irregular  for  the  court  to  grant  an  onler  en- 
larging the  time  for  performance  of  the  judgment,  on  an  ex 
parte  application,  the  adverse  party  has  no  right  to  disregard 
the  order  for  that  reason. ^'^  The  motion  to  correct  a  judg- 
ment for  irregularity  must  specify  the  particulars,  and  it  is 
not  enough  that  the  affidavit  gives  the  opinion  of  counsel  or 
makes  a  general  allegation. ^^^  An  amendment  may  be  allowed 
to  defeat  a  motion  to  vacate,  even  though  there  is  no  cross 
motion. '*'■' 

Time.     The  motion  to  amend  should  be  made  promptly 

as  it  may  be  denied  for  laches -i^'^  and  if  the  motion  is  based  on 
section  724  of  the  Code,  it  must  be  within  a  year  from  the 
time  of  entry  of  the  judgment. ''° 

§  2014.     Order. 

Inasmuch  as  the  allowance  of  an  amendment  is  a  matter  of 
discretion,  terms  may  be  imposed.  Thus,  where  the  laches  of 
the' party  asking  amendment  of  a  judgment  roll,  in  not  mov- 
ing before  trial,  had  made  the  trial  of  the  action  abortive,  the 
costs  of  the  trial  should  be  imposed  as  a  condition  of  granting 
the  amendment.^"    But  the  court,  on  granting  an  application 

Junker,  17  Wkly.  Dig.  438.  But  it  seems  that  the  amendment  of  a 
judgment  in  foreclosure  after  its  entry  but  before  the  sale,  by  direct- 
ing that  the  sale  be  made  subject  to  the  life  estate  of  one  of  the  parties 
to  the  action,  is  competent,  without  notice  to  the  defendants  who  did 
not  appear  nor  answer.  Brown  v.  Beckmann,  53  App.  Div.  257,  65  N. 
_Y.  Supp.  740. 

372  Adams  v.  Ash,  46  Hun,  105. 

373  01iyer  v.  French,  82  Hun,  436,  31  N.  Y.  Supp.  740  Followed  in 
Union  Bag  &  Paper  Co.  v.  Allen  Bros.  Co.,  94  App  Dix-  595,  SS  N.  Y. 
Supp.   368. 

374  Wight  V.  Alden,  3  How.  Pr.  213. 

375  Haines  v.  Patterson,  87  Hun,  109,  33  N.  Y.  Supp.  814;  Gall  v.  Gall, 
58  App.  Div.  97,  68  N.  Y.  Supp.  649;  Arents  v.  Long  Island  P.  Co.,  36 
App.  Div.  379,  55  N.  Y.  Supp.  401. 

376  Duryea  v.  Fuechsel,  145  N.  Y.  654:  Martin  v.  Lott,  i  Abb  Pi.  365. 
But  if  motion  made  within  a  year  is  denied  with  leave  to  renew,  re- 
newed motion  need  not  be  made  within  the  year.  French  v,  Oliver,  9 
App.  Div.  624,  41  N.  Y.  Supp.  106. 

S77  Jones  r.  Newton.  47  State  Rep.  217,  19  N.  Y.  Supp.  786. 
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of  a  plaintiff  to  amend  his  judgment,  should  not  couple  with 
the  leave  a  provision  absolutely  postponing  the  lien  of  such 
judgment  to  another  judgment  thereafter  recovered,  but  the 
order  should  grant  the  leave  upon  condition  that  plaintiff  as- 
sent to  the  postponement  of  his  lien,  thus  giving  the  option  to 
him  of  taking  his  favor  upon  the  condition  imposed,  or  of  not 
taking  it  and  leaving  his  judgment  in  its  original  state. ^^* 

§  2015.     Amendment  nunc  pro  tunc. 

An  amendment  nunc  pro  tunc  is  proper  where  no  new  rights 
have  intervened.^'* 

§  2016.     Mode  of  amending. 

Amending  a  judgment  record  by  obliteration  or  erasure, 
even  when  it  leaves  the  passage  legible,  is  improper.  It  should 
be  by  appending  the  order  of  amendment  to  the  roll,  and  by 
entering  it  in  the  proper  book,  and  referring  in  the  margin 
of  the  entry  of  judgment  to  an  amendment  as  made  by  an 
order  of  such  a  date.  The  portions  changed  or  omitted  could 
be  designated  by  brackets,  underscoring,  or  otherwise.  Or, 
the  judgment  may  be  entered  anew  as  amended.'*"  On  amend- 
ing the  docket  of  a  judgment,  in  the  amount,  a  copy  of  the 
order  should  be  filed  in  each  of  the  clerks'  offices  and  a  brief 
reference  made  to  it  in  the  several  dockets.'*^ 

§  2017.    Mandamus  to  compel  amendment. 

The  amendment  of  a  judgment  cannot  be  compelled  by  man- 
damus.^*^ 

578  Symson  v.  Selheimer,  105  N.  Y.  660. 

879  Toronto  General  Trust  Go.  v.  Chicago,  B.  &  Q.  R.  Co.,  123  N.  Y.  37. 

880  siayter  v.  Smith,  15  Super.  Ct.  (2  Bosw.)  673;  Mead  v.  Borland, 
1  Month.  Law  Bui.  14.  But  amending  by  erasure  is  not  ground  for 
vacating  the  judgment.     Siayter  v.  Smith,  supra. 

881  Hunt  V.  Grant,  19  Wend.  90. 

882  Matter  of  Kling,  60  App.  Div.  512,  69  N.  "X.  t«ni.  962. 
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ART.  VII.     VACATIMG  OR  SETTING  ASIDE. 

§  2018.    Scope  of  article. 

This  article  refers  merely  to  motions,  and  not  to  actions, 
to  set  aside  a  judgment.  It  is  intended  to  cover  the  same  mat- 
ter set  forth  in  sections  1282  to  1292  of  the  Code  and  also 
section  724  of  the  Code. 

§  2019.    General  considerations. 

An  attorney  has  no  authority  to  consent  to  vacate  a  judg- 
ment.'*" A  motion  to  set  aside  a  judgment  is  a  proceeding  in 
the  action.^**  A  judgment  entered  on  a  demurrer  may  be 
vacated.''*"  A  judgment  in  rem,  at  least  before  it  is  finally 
executed,  is  never  so  conclusive  upon  the  court  which  rendered 
it  as  to  prevent  it  from  vacating  or  setting  it  aside  for  suffi- 
cient reason."'^  The  county  court  has  power,  on  motion,  to 
cancel  for  illegality  a  justice's  judgment  docketed  in  the 
county  court.^"' 

§  2020.     Grounds. 

The  power  of  a  court  of  record  to  vacate  its  judgment  in 
furtherance  of  justice  does  not  depend  on  the  Code."**  The 
Code  does  not  set  forth  the  grounds  for  vacating  a  judgment 
but  it  differentiates  the  procedure  according  to  whether  the 
motion  is  based  on  an  "irregularity"  or  an  "error  in  fact." 
An  irregularity  has  been  defined  in  a  preceding  volume  wherfj 
the  general  nature  thereof  has  been  considered."*'  It  will  be 
impossible,  in  this  connection,  to  mention  every  irregularity 
which  has  been  held  ground  for  vacating  a  judgment.     An 

•188  Quinn  V.  Lloyd,  5  Abb.  Pr.  (N.  S.)  281,  36  How.  Pr.  378. 

»84  Pitkin  V.  Cooley,  5  Hun,  48. . 

580  Vanderbilt  v.  Schreyer,  81  N.  Y.  646. 

386  Matter  of  Rochester,  136  N.Y.  83. 

3S7  Daniels  v.  Southard,  23  Misc.  235,  51  N.  Y.  Supp.  1136. 

388  Donnelly  v.  McArdle,  14  App.  Dlv.  217,  43  N.  Y.  Supp.  560;  Ci'oner 
V.  Farmers'  F.  Ins.  Co.,  18  App.  Div.  263,  46  N.  Y.  Supp.  108;  Ladd  v. 
WiUett,  22  Wkly.  Dig.  521. 

«89  See  vol.  1,  p.  700. 
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"error  in  fact"  includes  errors  not  appearing:  on  the  record 
nor  in  the  evidence,  such  as  the  infancy  of  a  defendant.'' " 
Fraud  practiced  by  a  party  is  neither  an  irregularity  nor  an 
error  in  fact.'"'^  An  irregularity  which  is  not  prejudicial  to 
the  adverse  party  is  not  ground  for  setting  aside  the  judg- 
ment.'''^ But  a  judgment  clearly  irregular  must  be  set  aside, 
without  considering  whether  defendant  has  merits  or  only 
seeks  delay.^"^  The  judgment  may  be  set  aside  because  of 
defects  in  the  summons,^"^  or  because  the  referee  was  appointed 
without  an  order  of  the  court,^'^  or  because  the  decision  od 
which  the  judgment  is  entered  is  insufficient  in  that  it  does 
not  direct  any  judgment.''^  So  a  judgment  entered  in  viola- 
tion of  a  stipulation  will  be  set  aside. "'^  Error  in  the  amount 
of  a  judgment  is  generally  not  ground  for  vacating  on  motion 
but  the  mistake  may  ordinarily  be  corrected  by  amendment.^"* 

390  Peck  V.  Coler,  20  Hun,  534. 

391  Furman  v.  Furman,  153  N.  Y,  309. 

892  Hees.  V.  Nellis,  1  T.  &  C.  118,  65  Barb.  440.  Judgment  not  to  be 
set  aside  for  any  default  of  a  clerk  in  entering  orders,  by  ■which  neither 
party  was  prejudiced.  Bascom  v.  Feazler,  2  How.  Pr.  16.  Failure  to 
folio  a  judgment  affords  no  ground  for  vacating  it,  the  adverse  party 
not  being  prejudiced.  New  York  City  Baptist  Mission  Soc.  v.  Taber- 
nacle Baptist  Church,  10  App.  Div.  288,  75  State  Rep.  1352,  41  N.  Y. 
Supp.  976.  A  judgment  will  not  be  vacated  because  of  the  erroneous 
addition  of  papers  to  the  judgment  roll,  where  no  harm  was  thereby 
done  to  the  objecting  party.  Chester  v.  Jumel,  24  State  Rep.  229,  2 
Silv.  Sup.  Ct.  179,  5  N.  Y.  Supp.  823. 

303  Hughes  V.  "Wood,  12  Super.  Ct.  (5  Duer>  603,  note. 

891  James  v.  Kirkpatrick,  5  How.  Pr.  241.  But  judgment  will  not  be 
set  aside  because  the  summons  served  omitted  the  name  of  plaintiff's 
attorney.  Hull  v.  Canandaigua  Elec.  I,ight  &  R.  Co.,  55  App.  Div.  419, 
66  N.  Y.  Supp.  865. 

395  Merrill  v.  Green,  55  N.  Y.  270. 

396  Reynolds  v.  Aetna  L.  Ins.  Co.,  6  App.  Div.  254,  39  N.  Y.  Supp.  885. 
39T  Jay  V.  De  Groot,  28  How.  Pr.  107. 

398  Matter  of  Sutcliffe,  83  Hun,  324,  31  N.  Y.  Supp.  929.  Where  a 
party  has  a  judgment  for  more  than  is  due  him  and  more  than  he 
has  a  right  to  collect,  the  remedy  of  the  judgment  debtor  is  to  tender 
or  pay  the  sum  due,  and  then  if  the  creditor  refuses  to  cancel  the 
judgment,  to  apply  to  the  court  by  motion  to  compel  cancellation  or 
to  stay  execution.  A  suit  in  equity  is  unnecessary  and  improper. 
Roach  V.  Duckworth,  95  N.  Y.  391. 
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A  judgment  which  has  been  entered  by  plaintiff's  attorney- 
after  a  settlement  made  by  the  parties,  though  in  ignorance 
thereof,  will  be  set  aside,  in  the  absence  of  proof  that  such 
settlement  was  collusive  or  the  plaintiff  irresponsible.^*"  "W'here 
new  matter  has  arisen  since  entry  of  judgment,  of  such  a 
nature  that  it  is  clear  that  the  judgment  ought  not  to  be 
executed,  the  court  will  relieve  against  it  on  motion,  upon 
undisputed  facts.*""  A  judgment  entered  on  the  report  of  a 
referee,  where  plaintiff  had  died  before  such  report,  will  be 
set  aside  where  defendant  was  ignorant  of  the  fact.*°^ 

A  judgment  may  be  vacated  to  allow  an  amendment  of  the 
complaint,*"^  but  not  to  enable  plaintiff  to  set  up  a  different 
cause  of  action.*"'  Nor  should  a  judgment  be  opened,  to  the 
prejudice  of  plaintiff,  merely  to  enable  defendant  to  interpose 
a  counterclaim,  which  he  may  enforce  by  action,  where  there 
is  no  doubt  of  plaintiff's  responsibility.*"* 

Want  of  jurisdiction.     Lack  of  jurisdiction  is  always 

ground  for  setting  aside  the  judgment.*"^  In  other  words,  a 
party  is  entitled  to  have  a  void  judgment  vacated,  though  it 
would  be  subject  to  collateral  attack.*"" 

It  is  ground  for  setting  aside  a  judgment  that  no  summons 
was   served,   where  no  appearance  was  entered.*"^     So  it  is 

S99  Publishers'  Printing  Co.  v.  Gillen  Printing  Co.,  16  Misc.  558,  38 
N.  Y.  Supp.  784. 

*ooWetmore  v.  Law,  34  Barb.  515,  22  How.  Pr.  130;  People  v.  New 
York  City,  11  Abb.  Pr.  66.  See,  also,  Lewy  v.  Fox,  54  Super.  Ct.  (22  J. 
&  S.)   397. 

ioiArents  v.  Long  Island  R.  Co.,  36  App.  Div.  379,  55  N.  Y.  Supp. 
401. 

*02  Jaggar  t.  Cunningham,  8  Daly,  511. 

<o3  Electric  Boat  Co.  v.  Howey,  88  App.  Div.  522,  85  N.  Y.  Supp.  95. 

404Lahey  v.  Kingon,  13  Abb.  Pr.  192;  Leahey  v.  Kingon,  22  How.  Pr. 
209.  .  '  . 

405  Lambert  v.  Converse,  22  How.  Pr.  265.  A  judgment  which  Is  an 
apparent  lien,  though  really  void  because  defendant  was  dead  when 
the  action  was  commenced,  may  be  set  aside  by  the  court  on  motion 
of  defendant's  heir,  after  plaintiff's  death,  and  without  requiring  execu- 
tors to  be  substituted  for  plaintiff.    Blodget  v.  Blodget,  42  How.  Pr.  19. 

406  Anderson  v.  Carr,  26  State  Rep.  642,  7  N.  Y.  Supp.  281. 

407  The  court  has  power  to  set  aside  an  unauthorized  judgment  when 

N.  Y.  Prac— 177. 
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ground  that  the  service  was  insufficient,*"'  or  that  judgment 
was  entered  in  favor  of  a  defendant  not  served. *°° 

Fraud.     A  judgment  may  be  set  aside,  on  motion,  for 

fraud  practiced  by  a  party.*"  And  the  fact  that  one  of  the 
parties  to  the  action  loses,  by  the  vacation  of  a  judgment  on 
the  ground  of  fraud,  an  adjudication  as  to  her  status  in  respect 
to  her  property  involved  will  not  prevent  the  court  setting  the 
judgment  aside,  although  such  party  did  not  participate  in 
the  fraud.*" 

Want  of  cause  of  action.     The  court  has  power  to  set 

aside  a  judgment  upon  motion  where  it  clearly  appears  that 
plaintiif  bad  no  legal  cause  of  aetion.*^^ 

the  party  affected  thereby  has  not  been  heard  or  brought  before  the 
court  for  the  purpose  of  considering  the  question  involved  in  the  judg- 
ment. Rogers  v.  Ivers,  23  Hun,  42^.  In  an  action  for  infringement 
of  a  trade-mark,  judgment  cannot  be  entered  against  two  defendants, 
only  one  of  whom  was  served  with  summons,  and  as  to  the  one  not 
served  the  judgment  should  be  vacated  on  his  motion.  Siegert  v.  Ab- 
bott, 62  Hun,  475,  42  State  Rep.  788,  16  N.  Y.  Supp.  914.  The  proper 
proceeding  where  a  judgment  has  been  obtained  upon  a  false  affidavit 
of  service,  is  by  motion  to  set  it  aside.  FuUan  v.  Hooper,  19  Wkly. 
Big.  93.  But  a  motion  by  a  wife  to  set  aside  a  judgment  of  foreclosure 
on  the  ground  that  the  summons  had  not  been  personally  served  upon 
her  as  stated  in  the  judgment  roll  was  properly  denied  in  the  discre- 
tion of  the  court,  her  interest  being  merely  inchoate.  Smith  v.  Askin, 
20  Wkly.  Dig.  394. 

«8  See  Van  Benthuysen  v.  Lyle,  8  How.  Pr.  312. 

*09  If  a  judgment-  dismissing  the  complaint  is  irregular  for  the  rea- 
son that  it  should  not  have  been  entered  in  favor  of  defendants,  who 
were  not  served  and  had  not  appeared  in  the  action,  the  remedy  of  the 
plaintiff  is  by  motion  and  not  by  appeal.  Seagrist  v.  Sigrist,  20  App. 
Div.  336,  46  N.  Y.  Supp.  949. 

"oFurman  v.  Furman,  153  N.  Y.  309;  Nugent  v.  Metropolitan  St.  R. 
Co.,  46  App.  Div.  105,  61  N.  Y.  Supp.  476.  See,  also,  Ingalls  v.  Mer- 
chants' Nat.  Bank,  51  App.  Div.  305,  64  N.  Y.  Supp.  911.  But  in  order 
to  w;arrant  setting  aside  a  judgment  for  fraud,  a  strong  case  should 
be  established,  free  from  any  reasonable  doubt.  Otherwise  he  should 
be  left  to  action.  Hill  v.  Northrop,  9  How.  Pr.  525.  Proof  must  be 
clear  and  satisfactory.  Jones  v.  Jones,  71  Hun,  519,  54  State  Rep.  885, 
24  N.  y.  Supp.  1031. 

411  Furman  v.  Furman,  153  N.  Y.  309. 

*i2  Phelps  V.  Baker,  60  Barb.  107. 
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Failure  of  final  to  comply  with  interlocutory  Judgment. 


Final  judgment  entered  upon  an  interlocutory  judgment,  but 
without  complying -with  a  direction  of  the  latter  that  it  shall 
be  settled  as  directed  therein,  is  irregular,  and  should  be  set 
aside  on  motion.*" 

Unauthorized  appearance  of  attorney.    The  early  case 

of  Denton  v.  Noyes,*"  decided  in  1810,  is  the  leading  case  on 
the  question  of  the  effect  of  a  judgment  rendered  by  a  court 
of  general  jurisdiction  against  a  party  not  served  with  process, 
but  for  whom  an  attorney  of  the  court  appeared,  though  with- 
out authority.  It  was  then  held  that  such  a  judgment  is  neither 
void  nor  irregular  and  cannot  be  collaterally  attacked,  though 
relief  may  be  granted  on  motion,  either  by  setting  aside  the 
judgment  absolutely,  or  by  staying  proceedings  and  permit- 
ting the  party  to  come  in  and  defend  the  action.*^"  The  doc- 
trine of  Denton  v.  Noyes  has  been  held  to  be  stare  decisis  in 
cases  where  it  is  strictly  applicable,  but  the  court  of  appeals 
has  refused  to  extend  the  doctrine  of  that  case  to  eases  fairly 
and  reasonably  distinguishable,  as  where  a  defendant  against 
whom  judgment  was  obtained  on  an  unauthorized  appearance 
was  a  nonresident  during  the  pendency  of  the  proceedings  and 
was  not  within  the  jurisdiction.""  Where  a  motion  is  made 
to  set  aside  a  judgment  because  of  the  unauthorized  appear- 
ance of  an  attorney,  the  relief  granted  will  depend  on  whether 
the  attorney  is  insolvent.  If  he  is,  the  judgment  will  be  va- 
cated absolutely  and  set  aside,  while  if  he  is  solvent,  the  pro- 
ceedings will  be  merely  stayed  and  the  party  permitted  to 
come  in  and  defend.*"  A  motion,  rather  than  an  equitable 
action,  is  the  proper  mode  of  obtaining  relief  from  a  judgment 
against  a  defendant  not  served  with  process  but  for  whom  an 

413  Kerr  t.  Dildine,  14  Civ.  Proc.  R.  (Browne)  176,  15  State  Rep.  616, 
28  Wkly.  Dig.  481. 

414  Denton  v.  Noyes,  6  Johns.  296  Followed  in  Brown  v.  Nichols,  42 
N.  Y.  35;  Vilas  v.  Plattsburgh  &  M.  R.  Co.,  123  N.  Y.  440,  and  many 
other  cases. 

415  See,  also,  Ahbett  v.  Blohm,  54  App.  Div.  422,  66  N.  Y.  Supp.  838. 

416  Vilas  V.  Plattsburgh  &  M.  R.  Co.,  123  N.  Y.  440. 

417  Campbell  v.  Bristol,  19  Wend.  101;  Vilas  v.  Plattsburgh  &  M.  R. 
Co.,  123  N.  Y.  440,  454. 


2820  JUDGMENTS  IN  GENERAL.  §   2020 

Art.  "VII.     Vacating  or  Setting  Aside. — Grounds. 

attorney  has  appeared  without  authority,  unless  special  cir- 
cumstances exist  which  may  render  the  remedy  by  motion  in- 
adequate or  incomplete. ^^^ 

Mistake,  inadvertence,  surprise,  or  excusable  neglect. 

This  ground  is  named  in  section  724  of  the  Code."°  These 
terms  do  not  seem  to  have  been  defined  and  there  is  no  clear 
line  of  demarcation  between  them.  An  illustration  of  mistake 
was  where  an  amendment  of  the  complaint  was  refused,  and 
the  complaint  dismissed,  on  the  supposition  that  a  new  action 
could  be  brought,  which  in  fact  was  precluded  by  limitation, 
and  it  was  held  that  a  motion  to  vacate  the  judgment  was 
properly  granted.*^"  But  an  offer  of  judgment  and  acceptance 
consummated  by  the  entry  of  judgment  thereon,  and  its  pay- 
ment, constitute  an  executed  contract  which  the  court  may 
not  set  aside  on  motion  without  the  consent  of  the  parties,  be- 
cause of  an  alleged  mistake  in  computing  the  amount.*^^  Neg- 
ligence or  mistake  of  counsel  may  warrant  the  setting  aside  of 
the  judgment,*^^  and  failure  of  the  attorney  to  appear  where- 
upon a  default  is  suffered  is  ground  for  setting  aside. *^^  But 
the  mere  fact  that  the  attorney  for  defendant  failed  to  put 
in  any  evidence,  where  it  is  not  shown  that  defendant  had 
any  evidence,  nor  that  the  case  was  submitted  without  the 
full  knowledge  and  consent  of  defendant,  nor  that  the  attorney 
was  guilty  of  any  bad  faith  or  actual  misconduct,  is  not 
ground  for  vacating  the  judgment  on  motion.*^*  And  where 
judgment  has  been  rendered  against  a  defendant,  with  his 

*i8  Vilas  T.  Plattsburgh  &  M.  R.  Co.,  123  N.  Y.  440. 

*i9  Mistake  as  ground.  Reed  v.  Loucks,  61  How.  Pr.  434;  Galligan  v. 
Galligan,  73  App.  Div.  71,  76  N.  Y.  Supp.  786.  Excusable  neglect  or 
surprise  as  ground.  Mann  v.  Provost,  3  Abb.  Pr.  446;  Born  v.  Scbrenk- 
eisen,  52  Super.  Ct.  (20  J.  &  S.)  219;  Carlisle  y.  Barnes,  45  Misc.  6, 
90  N.  Y.  Supp.  810.    See,  also,  ante,  §  1931. 

420  Patterson  v.  Hochster,  21  Xpp.  Div.  432,  47  N.  Y.  Supp.  553. 

421  Stilwell  V.  Stilwell,  81  Hun,  392,  30  N.  Y.  Supp.  961. 

422  Ferguson  v.  Bruckman,  18  App.  Div.  358,  46  N.  Y.  Supp.  23;  Pat- 
terson V.  Hoehster,  21  App.  Div.  432,  47  N.  Y.  Supp.  553;  McCredy  v. 
Woodcock,  41  App.  Div.  526,  58  N.  Y.  Supp.  656. 

423  Atkinson  v.  Abraham,  78  App.  Div.  498,  79  N.  Y.  Supp.  680. 

424  Early  v.  Bard,  93  App.  Div.  476,  87  N.  Y.  Supp.  650. 
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consent,  on  compromise  of  a  claim,  he  cannot  have  it  vacated 
on  the  ground  that  he  acted  on  the  erroneous  advice  of  counsel, 
in  the  absence  of  proof  of  fraud.*^^  The  party  seeking  relief 
must  have  merits  and  show  that  injustice  might  follow  a  denial 
of  his  application;""  and  the  judgment  will  not  be  vacated 
where  the  result  thereof  will  be  to  affect,  impair,  or  destroy 
vested  rights  of  third  persons.^^^ 

§  2021.    Who  may  move. 

Ordinarily  only  a  party  or  his  representative  may  move 
to  set  aside  a  judgment. 

Party.  A  motion  to  set  aside  a  final  judgment,  ren- 
dered in  a  court  of  record,  for  "error  in  fact,"  not  arising 
upon  the  trial,  may  be  made  by  the  party  against  whom  it  is 
rendered ;  or,  if  an  execution  has  not  been  issued  thereon,  and 
the  judgment  has  not  been  wholly  or  partly  satisfied  or  en- 
forced, by  the  party  in  whose  favor  it  is  rendered.*^^ 

Person  not  a  party.     The  Code  provides  that  a  motion 

may  be  made,  either  before  or  after  the  death  of  the  defend- 
ant, by  a  person,  who  is  not  a  party,  to  set  aside,  for  ' '  error 
in  fact, ' '  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the 
person  making  the  motion  has  an  estate,  or  interest,  in  re- 
version or  remainder.*^' 

A  stranger  or  a  creditor  at  large  cajsiiot  ordinarily  move  to 

425  Anderson  v.  Carr,  54  Hun,  634,  7  N.  Y.  Supp.  281. 

*26  Jospe  V.  Lighte,  22  Misc.  146,  48  N.  Y.  Supp.  645. 

*27  National  Broadway  Bank  v.  Hitch,  66  Hun,  401,  21  N.  Y.  Supp.  395. 

428  Code  Civ.  Proc.  §  1283.  "Successful"  party  may  move.  Mont- 
gomery V.  Ellis,  ,6  How.  Pr.  326.  The  granting  of  an  application  by 
plaintiff  to  have  a  judgment  In  his  favor  set  aside  is  in  the  discretion 
of  the  court,  and  where  it  appeared  that  the  judgment  would  bar'  a 
suit  in  another  state,  begun  on  the  same  day  as  the  one  in  question, 
and  that  defendant  had  made  an  assignment  here,  it  was  properly  al- 
lowed. Graef  v.  Bernard,  7  Misc.  246,  58  State  Rep.  21,  27  N.  Y.  Supp. 
263. 

*29Code  Civ.  Proc.  §  1285. 
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set  aside  the  judgment/^"  especially  for  defects  or  irregulari- 
ties in  obtaining  judgment,  not  affecting  the  jurisdiction  of  the 
court,  and  involving  no  fraud  or  collusion,  since  the  remedy  is 
given  to  the  party  alone,  and  another  judgment  creditor  is  not 
entitled  to  have  such  proceedings  or  judgment  set  aside.*" 
And  a  senior  judgment  creditor  cannot  move  to  set  aside  a 
junior  judgment,  but  he  may  have  the  sale  on  an  execution 
issued  in  such  case  set  aside  as  to  property  which  he  has  a 
right  to  have  sold  under  his  senior  judgment.*^^  So  where 
there  is  no  want  of  jurisdiction,  a  subsequent  execution  creditor 
has  no  standing  in  court  to  move  to  vacate  a  judgment  be- 
cause a  prior  judgment  creditor  had  entered  his  judgment  in 
the  city  court  for  over  $2,000.*'°  However,  a  motion  by  a  junior 
judgment  creditor  of  a  firm  to  set  aside  as  fraudulent  a 
senior  judgment  entered  on  confession  may  be  made  even  if 
the  moving  parties  were  not  creditors  of  the  firm  which  con- 
fessed the  judgment  where  one  of  the  defendants  under  each 
judgment  is  a  member  of  both  firms.*^*  And  there  are  no 
limitations  on  the  inherent  power  of  the  court  to  open  a  judg- 
ment on  the  application  of  anyone. *'' 

After  death  of  party.     A  motion  may  be  made  for  ' '  er- 
ror in  fact"  not  arising  on  the  trial,  after  the  death  of  a  party 
entitled  to  make  it,  by  the  following  persons : 
^  1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 

430  wintringham  v.  Wintringham,  20  Johns.  296;  Bump  t.  Piercy,  4 
N.  Y.  Leg.  Obs.  423;  Matter  of  Beers,  28  Super.  Ct.  (5  Rob.)  643. 

431  Gere  v.  Gundlach,  57  Barb.  13.  An  application  by  a  stranger,  to 
be  allowed  to  be  made  a  defendant,  and  to  have  judgment  set  aside 
for  fraud  and  collusion,  should  not  be  granted  in  order  that  he  may 
litigate  plaintiff's  claim,  and  set  up  a  claim  against  the  original  de- 
fendants adverse  to  and  exclusive  of  that  of  the  plaintiff,  where  the 
applicant  has  a  separate  action  for  the  purpose,  pending  and  ready  for 
trial.     Scheldt  v.  Sturgis,  23  Super.  Ct.   (10  Bosw.)   606. 

432  Citizens'  Nat.  Bank  v.  Allison,  37  Hun,  135. 

433  Roof  V.  Meyer,  2  How.  Pr.,  N.  S.,  20,  8  Civ.  Proc.  R.  (Browne)  60. 

434  utter  V.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281. 

436Ladd  V.  Stevenson,  112  N.  Y.  325,  where  the  moving  party  was 
one  bound  by  a  lis  pendens  filed. 
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to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

2.  Where  the  judgment  awards  real  property,  or  the  posses- 
sion thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  thereby,  the  motion 
may  be  made  by  the  heir  of  the  decedent,  to  whom  the  real 
property  descended,  or  might  have  descended,  or  by  the  per- 
son to  whom  he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the  sur- 
vivor, and  the  person  who  would  have  been  entitled  to  make 
it,  if  the  judgment  had  been  rendered  in  favor  of  or  against 
the  decedent  only.*'' 

Where  a  party  entitled  to  move  to  set  aside  a  final  judgment 
for  error  in  fact  dies  before  the  expiration  of  the  time  within 
which  the  motion  may-be  made,  the  court  may  allow  the  mo- 
tion to  be  made,  by  the  heir,  devisee,  or  personal  representa- 
tive of  the  decedent,  at  any  time  within  four  months  after 
his  death.«'' 

Where  several  persons  are  entitled  to  move.     Where 

two  or  more  persons  are  entitled  to  move  to  set  aside  a  judg- 
ment, as  prescribed  in  the  sections  of  the  Code  set  forth  in 
this  section,  one  or  more  of  them  may  move  separately;  but, 
in  that  ease,  notice  of  the  motion  must  be  given  to  those  who 
do  not  join  therein,  in  like  manner  as  if  they  were  adverse 
parties.*^* 

§  2022.    Time  for  motion. 

The  Code  fixes  the  time  limit  for  a  motion  to  vacate  as  de- 
pendent on  whether  the  motion  is  based  on  (1)  an  irregular- 
ity, (2)  an  error  in  fact,  or  (3)  mistake,  surprise,  excusable 
neglect,  etc.  Neither  of  these  Code  provisions,  however,  apply 
to  special  proceedings.*^'  And  a  motion  to  set  aside  a  judg- 
ment because  of  fraud  is  based  on  neither  an  irregularity  nor 
an  error  in  fact  and  hence  there  is  no  fixed  time  limitation 

*36  Code  Civ.  Proc.  §  1284. 

*37  Code  Civ.  Proc.  §  786. 

438  Code  Civ.  Proc.  I  1286. 

430  Matter  of  Buffalo,  78  N.  Y.  362. 
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for  the  motion,**"  although  the  motion  may  be  denied  for 
laches/*^  as  may  a  motion  based  on  any  other  ground  though 
made  within  the  time  limit.  Where  the  delay"has  not  changed 
the  situation  of  the  parties  to  be  affected  by  the  vacation. of 
the  judgment,  the  motion  should  not  be  denied.**^  Jimior 
judgment  creditors  are  not  precluded  from  moving,  by  the 
laches  of  defendant .  in  not  moving,  if  the  judgment  is  void 
against  them.**^  Where  a  party  moves  to  vacate  "as  a  matter 
of  right"  he  need  not  move  at  the  first  opportunity.***  A 
judgment  has  been  vacated  thirteen  years  after  its  entry.**'' 
After  affirmance  by  the  appellate  division,  a  motion  to  vacate 
will  not  be  granted,**"  although  a  motion  to  vacate  has  been 
held  properly  granted  even  after  the  judgment  is  satisfied,  to 
allow  an  amendment  authorizing  a  larger  recovery. **'' 

Motion  based  on  irregularity.     A  motion  to  set  aside  a 

"final"  judgment,  for  irregularity,  shall  not  be  heard,  after 
the  expiration  of  one  year  since  the  "filing  of  the  judgment 
roll,"  unless  notice  thereof  is  given  for  a  day  within  the 
year,  and  either  the  hearing  is  adjourned,  by  one  'or  more  or« 
ders,  until  after  the  expiration  of  the  year,  or  the  term,  for 
which  it  is  thus  noticed,  is  not  held.  In  the  latter  event,  the 
motion  may  be  renoticed  for,  and  heard  at,  the  next  term  at 
which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held.**'  This 
provision   does   not   apply  to   jurisdictional   objections,**'   as 

4*oFurmaii  v.  Furman,  153  N.  T.  309;  Julian  v.  Woolsey,  87  Hun,  32G, 
34  N.  Y.  Supp.  321;  Hurlbut  v.  Coman,  43  Hun,  586;  McGloud  t.  Mee^ 
ban,  30  Misc.  67,  62  N.  Y.  Supp.  852. 

**i  Delay  of  eighteen  months  held  fatal.  Jones  v.  Jones  71  Hun 
519,  24  N.  Y.  Supp.  1031. 

«2  Vilas  V.  Butler,  123  N.  Y.  440. 

4*3  Bridenbecker  v.  Mason,  16  How.  Pr.  203. 

*ii  De  Graff  v.  Hoyt,  4  T.  &  C.  348. 

«5  Vanderburgh  v.  New  York  City,  25  State  Rep.  802  5  N  Y  Sudo 
664. 

446  Schwelzer  v.  Raymond,  6  Abb.  N.  C.  378. 

447  Hatch  V.  Central  Nat.  Bank,  78  N.  Y.  487.  Followed  In  McCredy 
T.  Woodcock,  41  App.  Div.  526,  58  N.  Y.  Supp.  656. 

448  Code  Civ.  Proc.  §  1282. 

449Hallett  V.  Righters,  13  How.  Pr.  43;  Weeks  v.  Merritt,  28  Super. 


§  2022  JUDGMENTS  IN   GENERAL.  2825 

Art.  VH.    "Vacating  or  Setting  Aside. — Time  for  Motion. 

where  a  judgment  is  entered  without  authority,  against  a 
party  not  before  the  eourt.^^°  So  a  judgment  in  foreclosure  for 
a  deficiency,  where  the  complaint  merely  asked  for  a  sale,  is 
not  merely  irregular,  but  is  void  'or  voidable  as  unauthorized, 
and  the  right  to  move  to  have  it  vacated  is  not  limited  to  one 
year.*^^  A  judgment  is  not  merely  irregular  where  it  stands 
in  the  way  of  a  substantive  right  and  is  subversive  of  it.*^^ 
But  a  motion  to  set  aside  a  judgment  ordered  upon  the  plead- 
ings, on  the  ground  that  no  order  for  judgment  had  been  en- 
tered, is  a  motion  for  irregularity,*"*'  as  is  a  motion  based  on 
defects  in  the  service  of  the  summons  or  complaint.*'**  It 
seems  that  this  Code  provision  is  mandatory  and  that  the  mo- 
tion must  be  made  within  the  year,*^°  though  the  motion  may 
be  denied  for  laches  notwithstanding  the  motion  is  made  with- 
in the  year,  since  a  motion  founded  on  an  irregularity  should 
be  made  at  the  first  opportunity.*^" 

Motion  based  on  error  in  fact.    A  motion  to  set  aside 

a  final  judgment,  for  error  in  fact,  not  arising  upon  the  trial, 
shall  not  be  heard,  except  as  specified  in  the  next  paragraph, 
after  the  expiration  of  two  years  since  the  "filing  of  the  judg- 
ment roll, ' '  unless  notice  thereof  is  given,  for  a  day  within  the 
two  years,  and  either  the  hearing  is  adjourned,  by  one  or  more 
orders,  until  after  the  expiration  of  the  two  years,  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  renoticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held.*"     This 

Ct.  (5  Rob.)  610.  A  motion  to  cancel  a  judgment  because  of  failure  to 
serve  summons  may  be  heard  at  any  time.  Meurer  v.  Berlin,  80  App. 
Div.  294,  80  N.  Y.  Supp.  240. 

450  Dederick  v.  Richley,  19  Wend.  108. 

*"  Simonson  v.  Blake,  12  Abb.  Pr.  331,  20  How.  Pr.  484. 

452  Simpson  v.  McKay,  3  T.  &  C.  65,  72. 

453  Whitehead  v.  Pecare,  9  How.  Pr.  35. 

454  Van  Benthuysen,  8  How.  Pr.  312. 

455  Corn  Exch.  Bank  v.  Blye,  119  N.  Y.  414. 

456  Cagger  v.  Gardner,  1  How.  Pr.  142;  Orleans  County  Nat.  Bank  v. 
Spencer,  19  Hun,  569.  Unexplained  delay  is  a  good  reason  for  deny- 
ing the  motion.    Henderson  v.  Savage,  46  Super.  Ct.  (14  J.  &  S.)  221. 

467  Code  Civ.  Proc.  §  1290. 
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section  refers  merely  to  parties  and  not  to  strangers.*^'  It 
does  not  preclude  the  court,  after  the  lapse  of  two  years,  from 
opening  a  judgment  for  the  purpose  of  supplying  an  inadvert- 
ent omission  of  a  finding,  as  distinguished  from  correcting  an 
error  in  fact.*^° 

If  a  person,  against  whom  the  judgment  is  rendered,  is, 
at  the  time  of  filing  the  judgment  roll,  either 

1.  "Within  the  age  of  twenty-one  years ;  or 

2.  Insane;   or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  except 
that  the  time,  within  which  the  motion  may  be  heard,  cannot 
be  extended  more  than  five  years  by  such  a  disability,  nor,  in 
any  case,  more  than  one  year  after  the  disability  ceases.*"' 

Where  a  party  entitled  to  move  to  set  aside  a  final  judgment 
for  error  in  fact  dies  before  the  expiration  of  the  time  within 
which  the  motion  may  be  made,  the  court  may  allow  the  mo- 
tion to  be  made,  by  the  heir,  devisee,  or  personal  representative 
of  the  decedent,  at  any  time  within  four  months  after  his 
death.*»^ 

Motion  based  on  mistake,  surprise,  etc.     Section  724  of 

the  Code  provides,  inter  alia,  that  the  court  may,  in  its  discre- 
tion, and  upon  such  terms  as  justice  requires,  at  any  time 
within  one  year  "after  notice  thereof,"  relieve  a  party  from 
a  judgment  taken  against  him  through  his  "mistake,  inad- 
vertence, surprise,  or  excusable  neglect.  ""^  It  will  be  noticed 
that  the  time  begins  to  run  from  the  time  of  notice  of  the 
judgment;  and  verbal  notice  of  entry  of  judgment  is  insuffi- 
cient.*"' But  service  of  a  transcript  of  the  judgment  is  a 
sufScient  notice  of  entry.*"*    This  Code  section  does  not  apply 

«8  Marshall  v.  McGee,  33  Hun,  354. 
*69  Underwood  v.  Sutcliffe,  21  Hun,  357. 
^eo  Code  Civ.  Proc.  §  1291. 
*«i  Code  Civ.  Proc.  §  785. 

«2If  judgment  is  served  by  mail,   double  time  Is  allowed  for  ths 
motion.     Atkinson  v.  Abraham,  78  App.  Div.  498,  79  N.  Y.  Supp.  680. 
*63  Bissell  V.  New  York  Cent.  &  H.  R.  R.  Co.,  67  Barb.  385. 
*6*  Jex  V.  Jacob,  7  Abb.  N.  C.  452,  19  Hun,  105. 
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to  jurisdictional'  defects  nor  to  special  proeeedings.*"^  How- 
ever, this  Code  provision  does  not,  it  seems,  preclude  the  court, 
in  the  exercise  of  its  inherent  power,  from  opening  a  judgment 
on  such  grounds  after  the  expiration  of  one  year.**" 

§  2023.    Notice  of  motion. 

The  Code  provides  for  a  notice  of  motion  where  the  motion 
is  based  on  an  irregularity,"'  or  where  it  is  based  on  an  error 
in  fact.*"*  "Where  the  motion  is  based  on  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  the  Code  is  silent  as  to  the 
necessity  of  a  notice  of  motion,  but  it  is  nevertheless  necessary 
in  such  case  to  serve  a  notice  of  motion. 

If  the  motion  is  based  on  an  irregularity,  the  notice  of  mo- 
tion must  specify  the  irregularity.  But  a  notice  of  motion  to 
set  aside  a  judgment  for  irregularity  on  the  ground  that  it  is 
improperly  entered  refers  sufficiently  to  the  objection  that  the 
judgment  was  entered  without  authority."* 

To  whom  notice  must  be  given.     Notice  of  a  motion  to 

set  aside  a  final  judgment,  for  "error  in  fact,"  not  arising 
upon  the  trial,  must  be  given  to  the  adverse  party,  or,  in  case 
of  his  death,  to  each  person  who  might  have  moved,  as  against 
the  moving  party,  to  set  aside  the  judgment  for  the  same  cause. 
Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  his  heir,  devisee,  executor,  or  ad- 
ministrator, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect  as  if  it  were  served  upon  the  party.*'"  If  the 
judgment  has  been  assigned,   notice   of  the  motion  must  be 

485  Matter  of  Buffalo,  78  N.  Y.  362. 

466  Dinsmore  v.  Adams,  49  How.  Pr.  238.     Contra,  Heath  v.  New  yorir 
Bldg.  Loan  Banking  Co.,  91  Hun,  170,  36  N.  Y.  Supp.  213. 
46T  Code  Civ.  Proc.  §  1282. 

468  Code  Civ.  Proc.  §  1287.     See,  also,  ante,  §  2021,  last  sentence. 

469  Hicks  V.  Brennan,  10  Abb.  Pr.  304. 

470  Code  Civ.  Proc.  §  1287.  Notice  of  motion  need  not  be  given  the 
party  personally.  Gebhard  v.  Gebhard,  25  Misc.  1,  54  N.  Y.  Supp.  406. 
Contra,  Barheydt  v.  Adams,  1  Wend.  101;  O'Neil  v.  Hoover,  17  Wkly. 
Dig.  354. 
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given  to  the  assignee.*^^  So  the  receiver  of  the  adverse  party 
should  be  given  notice  of  the  motion.*^^  Notice  should  be  given 
to  all  interested. ^^^  Where  the  judgment  awards  real  property, 
or  the  possession  thereof,  or  where  the  title  to,  or  an  -estate  or 
interest  in,  real  property  is  determined  or  affected  thereby, 
and  the  real  property,  or  estate  or  interest  therein,  has  been 
conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  motion  must  also 
be  given  to  each  actual  occupant  of  the  property  claiming 
under  the  conveyance.*'*  If  two  or  more  persons  are  entitled 
to  move  to  set  aside  a  judgment,  and  one  or  more  of  them 
move  separately,  notice  of  the  motion  must  be  given,  to  those 
who  do  not  join  therein,  in  like  manner  as  if  they  were  ad- 
verse parties.*" 

Mode  of  giving  notice.     Notice  must  be  given,  where 

the  motion  is  based  on  an  irregularity  or  an  error  in  fact,  by 
personal  service  of  a  written  notice,  or  of  an  order  to  show 
cause  why  the  motion  should  not  be  granted;  or,  if  a  person 
entitled  to  notice  cannot,  with  due  diligence,  be  found  within 
the  state,  in  any  manner  which  the  court,  or  a  judge  thereof, 
directs  in  an  order  to  show  cause,  or  which  the  court  directs 
in  a  subsequent  order.*'" 

§  2024.    Motion  papers. 

The  motion  papers  must  clearly  set  forth  a  ground  for  va- 
cating.*" The  judgment  roll  may  form  a  part  of  the  motion 
papers.*'*  A  motion  to  set  aside  the  judgment  in  an  action 
tried  by  the  court,  because  no  decision  in  writing  was  filed, 
should  not  be  granted  without  affirmative  proof  that  none  was 
filed,  or  that  it  cannot  be  found  after  search.*"     The  motion 

471,  472  Bain  v.  Illuminated  Tile  Co.,  7  Wkly.  Dig.  335. 

ii3  Matter  of  Beers,  28  Super.  Ct.  (5  Rob.)  643. 

*T4  Code  Civ.  Proc.  §  1288. 

*76  Code  Civ.  Proc.  §  1286. 

*76  Code  Civ.  Proc.  §  1289. 

*77  Ellis  V.  Jones,  6  How.  Pr.  296. 

<78Howe  Mach.  Co.  v.  Pettibone,  12  Hun,  657. 

4i»  Lewis  v.  Jones,  13  Abb.  Pr.  427. 
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papers  should  show  actual  injury  if  the  motion  is  based  on  an 
irregularity  but  need  not  if  the  motion  is  based  on  jurisdic- 
tional 'defects.*^"  Counter  affidavits  may  be  interposed  but 
the  correctness  of  the  entry  of  a  judgment  is  not  to  be  im- 
pugned by  the  party  who  entered  it,  to  defeat  the  motion  to 
vacate  it.*^^ 

§  2025.    Waiver  of  motion. 

Taking  an  appeal  does-not  waive  a  prior  motion  to  vacate 
the  judgment.*^^ 

§  2026.    Hearing. 

If  the  evidence  is  in  sharp  conflict,  the  matter  should  not 
be  decided  on  affidavits.**'  Thus,  a  judgment  should  not  be  set 
aside  on  motion  on  the  ground  that  it  has  been  satisfied,  if  the 
evidence  is  conflicting.*^* 

Discretion  of  court.  The  granting  or  denial  of  a  mo- 
tion to  set  aside  a  judgment  is  usually  a  matter  of  discre- 
tion,**" except  where  the  motion  is  based  on  something  more 
than  a  mere  irregularity,  in  which  case  the  granting  of  the 
motion  is  a  matter  of  right.  The  provision  of  the  Code  author- 
izing the  court,  "in  its  discretion,"  at  any  time  within  one 
year  after  notice  thereof,  to  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis- 
take, etc.,  means  the  discretion  "of  the  court,"  and  while  it 

<8o  Lambert  v.  Converse,  22  How.  Pr.  265. 

481  Towle  V.  De  Witt,  7  Hun,  93. 

*82Clumplia  V.  Whiting,  10  Abb.  Pr.  448;  Patterson  v.  Hochster,  21 
App.  Div.  432,  47  N.  Y.  Supp.  553. 

483  Where  upon  an  application  to  a  court  by  motion,  a  party  seeks  to 
be  relieved  from  deficiency  judgments  aggregating  a  large  sum,  upon 
the  ground  of  an  oral  agreement,  the  fact  of  which  is  sharply  contro- 
'  verted,  it  is  the  better  practice  to  have  the  question  determined  upon 
common-law  evidence  taken  by  the  court  or  by  a  referee  appointed  for 
that  purpose  instead  of  deciding  the  fact  upon  affidavits.  Mutual  L. 
Ins.  Co.  V.  O'Donnell,  146  N.  Y.  275,  66  State  Rep.  627,  2  Ann.  Gas.  82. 

*84Frink  v.  Morrison,  13  Abb.  Pr.  80;   Van  Etten  v.  Hasbrouck,  4 

State  Rep.  803. 

485  Dutton  V.  Smith,  10  App.  Div.  566,  42  N.  Y.  Supp.  80;  Wettig  v. 
Moltz,  45  Super.  Ct.  (13  J.  &  S.)  389. 
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is  to  be  exercised  in  the  first  instance  by  the  court  at  special 
term  it  is  still  the  discretion  of  the  supreme  court  consisting 
of  all  the  justices  elected  or  appointed  to  that  office  and  is  the 
subject  of  review  in  the  appellate  division  "which  may  reverse 
an  order  of  the  special  term,  though  it  is  not  believed  that 
the  discretion  of  the  special  term  was  abused,  where  the  ap- 
pellate division  reaches  the  conclusion  that,  under  the  circum- 
stances disclosed  in  the  moving  papers,  the  moving  party 
should  have  the  relief  asked  for.**° 

§  2027.     Order. 

The  jurisdiction  to  set  aside  a  judgment  involves  the  right 
to  give  any  less  or  minor  relief,  e.  g.,  to  allow  a  new  action 
to  be  brought  to  review  the  judgment.**^  Even  if  the  appli- 
cation is  denied,  other  relief  may  be  granted  the  moving  party. 
The  court  may  add  parties  to  the  action  whose  interests  are 
to  be  affected  ther.eby.^^^  But  on  a  motion  by  a  defendant  to 
set  aside  a  judgment  for  want  of  jurisdiction,  it  is  improper 
for  the  court  to  make  an  order  on  the  hearing,  after  denying 
such  motion,  setting  aside  an  ex  parte  order  obtained  by  the 
defendant  extending  his  time  for  performance  under  such 
judgment.*^'  And  the  special  term,  on  setting  aside  a  judg- 
ment, has  no  power  to  reverse,  add  to,  or  subtract  from  the 
decision  of  the  referee  on  whose  report  the  judgment  was 
directed.*^"  Terms  may  be  imposed  whenever  the  granting  of 
the  motion  is  discretionary.*" 

486  Lawson  v.  Adams,  89  App.  Div.  303,  85  N.  Y.  Supp.  863. 

487  McCall  V.  McCall,  54  N.  Y.  541. 

488  Ladd  V.  Willett,  22  Wkly.  Dig.  521. 

489  Adams  v.  Ash,  46  Hun,  105. 

490  Jones  v.  Jones,  71  Hun,  519 ;  Schweizer  v.  Raymond,  6  Abti.  N.  C. 
378.  Upon  an  application  to  reopen  a  judgment  after  trial  upon  the 
merits  before  a  referee  appointed  to  try  the  -whole  issues,  an  order 
cannot  he  made  directing  the  referee  to  take  certain  testimony  con- 
cerning the  issues,  and  report  with  his  opinion  to  the  court;  a  judg- 
ment on  a  referee's  report  cannot  be  so  reviewed.  Melville  v.  Matthew- 
son,  49  Super.  Ct.  (17  J.  &  S.)  388. 

491  Payment  of  costs  and  disbursements  imposed.  De  Marco  v.  Mass. 
31  Misc.  827,  64  N,  Y.  Supp.  768. 
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Rsstitution.     Where  a  judgment  is  set  aside  for  any 

cause,  upon  motion,  the  court  may  direct  and  enforce  restitu- 
tion, in  like  manner,  with  like  effect  and  subject  to  the  same 
conditions,  as  where  a  judgment  is  reversed  upon  appeal.*»= 
But  whether  restitution  shall  be  ordered  or  not  is  in  the  dis- 
cretion of  the  court.*'^ 

Effect.     An   order   vacating   a  judgment   destroys   it? 

effect  as  a  bar  or  estoppel  and  if  execution  has  been  issued, 
the  execution  falls  with  the  judgment.*'*  So  a  judgment  which 
has  been  set  aside,  for  insufficiency  of  proofs  as  the  basis  of  an 
order  for  service  by  publication,  is  no  longer  valid,  so  as  to 
protect  any  persons  for  acts  done  under  it,  except  mere  minis- 
terial officers.  It  is  no  protection  to  a  person  not  a  party  to 
the  suit,  who  delivered  up  to  the  receiver  appointed  therein, 
property,  which,  as  a  bailee,  he  was  bound  to  keep  for  his 
bailor.*'^  But  if,  after  the  lien  has  been  suspended  by  an  order 
vacating  the  judgment,  such  order  is,  in  turn,  vacated,  the 
lien  is  revived,  as  though  it  had  never  been  suspended;  and 
where  no  new  rights  have  been  acquired  by  other  judgment 
creditors,  by  proceedings  under  their  several  judgments,  all 
parties  are  restored  to  their  original  rights. *'"'  If  the  judgment 
has  been  assigned  and  is  thereafter  vacated,  the  transfer  does 
not  pass  the  cause  of  action  unless  the  latter  was  transferable 
before  the  judgment  was  recovered.*"^  Opening'  a  judgment 
against  a  firm,  based  on  an  indebtedness  of  the  firm,  on  the  mo- 
tion of  one  of  the  partners,  vacates  the  judgment  as  to  all  the 
firm  in  so  far  as  the  rights  of  an  intermediate  attaching  cred- 
itor are  concerned,  where  the  defense  that  the  firm  was  never 
indebted  is  successful.*" 

"2  Code  Civ.  Proc.  §  1292. 
'  <93  Parker  v.  Lythgoe,  38  Slate  Rep.  887,  14  N.  Y.  Supp.  528. 

*9*Spaulding  v.  Lyon,  2  Abb.  N.  C.  203;  May  v.  Cooper,  24  Hun,  7. 

495  Welles  V.  Thornton,  45  Barb.  390. 

<9e  It  would  be  otherwise  of  bona  fide  purchasers  intervening,  while 
the  judgment  appeared  to  be  vacated,  and  they  were  without  notice  of 
the  order  of  reversal.    King  v.  Harris,  34  N.  Y.  330. 

*97  Code  Civ.  Proc.  §  1912. 

«8  Phillips  V.  Wheeler,  16  Abb.  Pr.  (N.  S.)  242,  6  T.  &  C.  306. 
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ART.  VIII.     ASSIGNMENT. 

g  2028.    Judgment  as  assignable. 

A  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  recovered  upon  any  cause  of  action,  may* 
be  transferred;  but  if  it  is  vacated  or  reversed,  the  transfer 
thereof  does  not  transfer  the  cause  of  action,  unless  the  latter 
was  transferable  before  the  judgment  was  recovered.*^' 

g  2029.    Acknowledgment  of  assignment. 

A  person,  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  author- 
ized to  take  the  acknowledgment  of  a  deed,  must  so  acknowl- 
edge it,  at  the  request  of  his  assignee,  or  of  a  subsequent  as- 
signee thereof,  or  of  the  judgment  debtor,  upon  presentation 
of  the  assignment,  and  payment  of  the  officer's  fees.^°" 

§  2030.    Filing  of  notice  of  ownership. 

A  resident  of  the  state,  or  a  person  having  an  office  within 
the  state,  for  the  regular  transaction  of  business,  in  person, 
who  becomes  the  owner  of  a  judgment  by  virtue  of  a  general 
assignment  for  the  benefit  of  creditors,  or  of  an  appointment 
as  a  receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or 
bankrupt,  may  file  with  the  clerk,  in  whose  office  the  judgment 
roll  is  filed,  a  notice  of  the  assignment,  or  of  his  appointment, 
and  of  his  ownership  of  the  judgment.  The  notice  must  be 
subscribed  by  him,  adding  to  his  signature  his  place  of  resi- 
dence, and  also,  if  he  resides  without  the  state,  his  office  ad- 
dress. A  notice  so  filed  has  the  same  force  and  effect  as  if  it 
was  an  assignment  of  the  judgment.^"^ 

§  2031.     Filing  and  noting  on  docket. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of 

*s>o  Code  Civ.  Proc.  §  1912. 
soo  Code  Civ.  Proc.  §  1262. 
501  Code  Civ.  Proc.  §  1263. 
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an  assignment  of  a  judgment,  entered  in  his  office,  executed  by 
a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  sixty  of  the  Code,  and 
otherwise  executed  as  prescribed  in  that  section,  with  respect 
to  a  satisfaction-piece,  and  upon  payment  of  the  fees,  allowed 
by  law,  for  filing  a  transcript,  and  docketing  a  judgment  there- 
upon, the  clerk  must  forthwith  file  the  assignment  in  his  of- 
fice, and  make,  upon  the  docket  of  the  judgment,  an  entry. of 
the  fact,  and  of  the  day  of  filing,  or,  if  he  keeps  a  separate 
book  for  the  entry  of  assignments  of  judgments,  an  entry, 
referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted.^"^ 

Form  of  assignment. 

This   indenture,  made  the  day  of  ,   in   the   year  one 

thousand  nine  hundred  and  ,  between  ,  and  , 

"Whereas,   on  the  day  of  ,  in  the  year  one  thousand 

nine  hundred   and   ,   judgment  was   entered   in  the  in 

favor  of and  against in  the  sum  of  dollars, 

Now   this   indenture   witnesseth,   that  the   said   party   of  the  first 

part,  in  consideration  of  to  him  duly  paid,  has  sold,  and  by 

these  presents  does  assign,  transfer,  and  set  over  unto  the  said  party 
of  the  second  part,  and  his  assigns,  the  said  judgment,  and  all  sum 
or  sums  of  money  that  may  be  had  or  obtained  by  means  thereof, 
or  on  any  proceedings  to  be  had  thereupon.  And  the  said  party  of 
the  first  part  does  hereby  constitute  and  appoint  the  said  party  of 
the  second  part,  and  his  assigns,  his  true  and  lawful  attorney  irrev- 
ocable, with  power  of  substitution  and  revocation,  for  the  use  and 
at  the  proper  costs  and  charges  of  the  said  party  of  the  second  part, 
to  ask,  demand,  and  receive,  and  to  sue  out  executions,  and  take  all 
lawful  ways  for  the  recovery  of  the  money  due  or  to  become  due  on 
the  said  judgment;  and  on  payment  to  acknowledge  satisfaction,  or 
discharge  the  same.  And  attorneys,  one  or  more  under  him,  for  the 
purpose  aforesaid,  to  make  and  substitute,  and  at  pleasure  to  revoke; 
hereby  ratifying  and  confirming  all  that  his  said  attorney  or  sub- 
stitute shall  lawfully  do  in  the  premises.  And  the  said  party  of  the 
first  part  does  covenant,  that  there  is  now  due  on  the  said  judgment 

the  sum  of  ,  and  that  he  will  not  collect  or  receive  the  same, 

or  any  part  thereof,  nor  release  or  discharge  the  said  judgment,  but 
will  own  and  allow  all  lawful  proceedings  thereon,  the  said  party  of 

602  Code  Civ.  Proc.  §  1270. 
N.  y.   Prac— 178. 
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the  second  part  saving  the  said  party  of  the  first  part  harmless  of  and 
from  any  costs  in  the  premises. 

In  witness  whereof,  the  party  of  the  first  part,  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 


[Acknowledgment.]  [Signature.] 

Short  form. 

[Title  of  cause.] 

Judgment  for dollars  damages  and dollars  costs,  dock- 
eted in  county,  the  day  of  ,  190 — ,  in  favor  of 


For  value  received,  I  do  hereby  assign  and  set  over  the  above-men- 
tioned  judgment   to  ,   for   his   use,   and   at  his   risk,  costs  and 

charges  in  all  respects. 

[Signature,  etc.,  as  in  preceding  form.] 

ART.  IX.     DISCHARGE    AND    SATISFACTION. 

§  2032.     General  considerations. 

A  judgment  may  be  satisfied  or  discharged  in  various  ways. 
Payment,  release  of  a  joint  debtor,  a  levy  on  sufficient  proper- 
ty under  an  execution,  the  taking  of  the  body  of  defendant 
under  a  body  execution,  etc.,  as  discharging  the  judgment  will 
be  considered  hereafter.  The  conclusive  presumption  after 
twenty  years  that  the  judgment  has  been  satisfied  has  been 
treated  of  in  volume  one.^"^  In  the  present  connection  all  that 
will  be  considered  is  the  mode  of  canceling  the  judgment  of 
record  after  it  has  been  satisfied.  The  Code  provisions  re- 
ferred to  herein  apply  only  to  a  judgment  wholly  or  partly 
for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money,  and  to  an  execution  issued  on  such  a  judgment.^"* 

§  2033.    Dischaxge  of  judgment  against  bankrupt.    • 

The  Code  provides  as  follows:  "At  any  time  after  one  year 
has  elapsed,  since  a  bankrupt  was  discharged  from  his  debts, 
pursuant  to  the  acts  of  congress  relating  to  bankruptcy,  he 

503  Volume  1,  p.  466. 

604  Code  Civ.  Proc.  §  1272. 
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may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a 
judgment  was  rendered  against  him,  or  if  rendered  in  a  court 
not  of  record,  to  the  court  of  which  it  has  become  a  judgment 
by  docketing  it,  or  filing  a  transcript  thereof,  for  an  order, 
directing  the  judgment  to  be  canceled  and  discharged  of 
record.  If  it  appears  upon  the  hearing  that  he  has  been  dis- 
charged from  the  payment  of  that  judgment  or  the  debt  upon 
which  such  judgment  was  recovered,  an  order  must  be  made 
directing  said  judgment  to  be  canceled  and  discharged  of  rec- 
ord ;  and  thereupon  the  clerk  of  said  court  shall  cancel  and  dis- 
charge the  same  by  marking  on  the  docket  thereof  that  the 
same  is  canceled  and  discharged  by  order  of  the  court,  giving 
the  date  of  entry  of  the  order  of  discharge.  Where  the  judg- 
ment was  a  lien^°*^  on  property  owned  by  the  bankrupt  prior 
to  the  time  he  was  adjudged  a  bankrupt,  the  lien  thereof  upon 
said  real  estate  shall  not  be  affected  by  said  order  and  may  be 
enforced,  but  in  all  other  respects  the  judgment  shall  be  of 
no  force  or  validity,  nor  shall  the  same  be  a  lien  on  real 
property  acquired  by  him  subsequent  to  his  discharge  in  bank- 
ruptcy. Notice  of  the  application  accompanied  with  copies 
of  the  papers,  upon  which  it  is  made,  must  be  served  upon  the 
judgment  creditor,  or  his  attorney  of  record  in  said  judg- 
ment, in  the  same  manner  as  prescribed  in  sections  796  and  797 
of  the  Code,  if  the  residence  or  place  of  business  of  such  cred- 
itor, or  his  attorney  is  known,  but  if  unknown  and  cannot  be 
ascertained  after  due  diligence,  or  if  such  creditor  is  a  non- 
resident of  this  state,  and  his  attorney  is  dead,  removed  from, 
or  cannot  be  found  within  the  state,  upon  proof  of  said  facts 
by  affidavit,  a  judge  of  the  court  may  make  an  order  that  the 
notice  of  such  application  be  published  in  a  newspaper  desig- 
nated therein  once  a  week  for  not  more  than  three  weeks, 
which  publication  shown  by  the  affidavit  of  the  publisher  shall 
be  sufficient  service  upon  such  judgment  creditor,  of  the 
application.  "°"^  This  Code  section  applies  'only  to  judgments 
entered  before  the  discharge  in  bankruptcy.^''^     It  applies  to 

604a  That   no   lien  exists   on   property   fraudulently   conveyed    before 
judgment,  see  Matter  of  David,  44  Misc.  516.  90  N.  Y.  Supp.  85. 

505  Code  Civ.  Proc.  §  1268. 

506  Sands  v.  Perry,  38  Hun,  268. 
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judgments  entered  against  the  bankrupt  in  favor  of  the  peo- 
ple.^"^  Laches  in  moviiig  will  not  preclude  relief  ;°°*  and  fail- 
ure to  move  to  cancel  will  not  revive  the  judgment.^"'  The 
right  is  absolute,^^"  provided  the  bankruptcy  act  is  shown  to 
have  been  complied  with.^^"''  But  the  statute  does  not  entitle  a 
partner,  having  got  a  discharge  in  individual  proceedings,  to 
cancel  as  against  himself  a  judgment  against  his  firm.^^^  The 
pendency  of  an  action  by  an  attorney  to  enforce  his  lien  on  the 
judgment  does  not  preclude  relief  notwithstanding  judgment  in 
favor  of  the  lien  was  rendered  after  the  discharge  in  bank- 
ruptcy.^" The  validity  of  the  discharge  may  be  questioned  and 
determined. ^^'  The  discharge  must  be  imeonditional,^^*  except 
'that  the  order  must  preserve  any  lien  on  real  property  created 
by  the  judgment. ^^^  This  Code  provision  was  not  intended  to 
enlarge  the  scope  of  the  federal  bankruptcy  act  by  rendering 
null  and  void  a  lien  which  had  been  acquired  in  good  faith 

50T  Matter  of  Brandreth,  14  Hun,  585. 

608  West  Philadelphia  Bank  v.  Gerry,  106  N.  Y.  467;  Bberspacher  v. 
Boehm,  33  State  Rep.  792,  11  N.  Y.  Supp.  404. 

509  Leo  V.  Joseph,  31  State  Rep.  152,  9  N.  Y.  Supp.  612. 

5ioTownsend  v.  Simpson,  62  How.  Pr.  506,  13  Wkly.  Dig.  450;  Arnold 
V.  Oliver,  2  Civ.  Proc.  R.   (Browne)  457,  64  How.  Pr.  452,  28  Hun,  324. 

510a  Where  it  is  shown  the  debt  has  not  been  duly  scheduled,  the 
court  may  refuse  to  cancel  the  judgment.  For  instance  while  the  fact 
that  the  address  was  given  In  bankruptcy  schedules  as  unknown  does 
not,  per  se,  invalidate  the  discharge,  yet  where  it  Is  shown  that  the 
address  was  scheduled  as  unknown  to  evade  the  duty  of  giving  notice 
and  no  notice  was  given,  the  judgment  will  not  be  canceled.  Feldmark 
V.  Weinstein,  45  Misc.  329,  90  N.  Y.  Supp.  478.  To  same  effect,  Wood- 
ward V.  Schaefer,  91  N.  Y.  Supp.  104.  See,  also.  In  re  David,  44  Misc. 
516,  90  N.  Y.  Supp.  85. 

511  Trimble  v.  More,  47  Super.  Cf.  (15  J.  &  S.)   340. 

512  Blumenthal  v.  Anderson,  91  N.  Y.  171. 

513  The  proper  practice  in  such  case  is  to  order  a  refe'rence  to  take 
and  report  the  evidence  with  the  opinion  of  the  referee.  Grouse  v. 
Whittlesey,  40  State  Rep.  133,  61  Hun,  622,  15  N.  Y.  Supp.  851.  See, 
also,  ante,  note  510a. 

514  Fellows  V.  Kittredge,  56  How.  Pr.  498. 

515  Popham  V.  Barretto,  20  Hun,  299.  See,  also,  Arnold  v.  Treviranus, 
78  App.  Div.  589,  79  N.  Y.  Supp.  732;  In  re  David,  44  Misc.  516,  90 
N.  Y.   Supp.  85. 
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more  than  four  months  prior  to  the  commencement  of  the 
bankruptcy  proceedings."" 

§  2034.     Satisfaction  piece. 

The  docket  of  a  judgment  must  be  canceled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment  roll  is  filed,  upon 
filing  with  him  a  satisfaction  piece,  describing  the  judgment, 
and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction  piece  must  be  executed  by  the  party,  in  whose 
favor  the  judgment  was  rendered,  or  his  executor  or  adminis- 
trator; or,  if  it  is  made  within  two  years  after  the  entry  of 
the  judgment  by  the  attorney  of  record  of  the  party.  But 
where  the  authority  of  the  attorney  has  been  revoked,  a  satis- 
faction by  him  is  not  conclusive,  against  the  person  entitled  to 
enforce  the  judgment,  in  respect  to  a  person  who  had  actual 
notice  of  the  revocation,  before  a  payment  on  the  judgment 
was  made,  or  a  purchase  of  property  bound  thereby  was  ef- 
fected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator, has  been  filed  in  the  clerk 's  office,  the  satisfaction  piece 
must  be  excuted  by  the  person,  who  appears,  from  the  assign- 
ment, or  from  the  last  of  the  subsequent  assignments,  if  any, 
so  filed,  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment,  or  by  his  executor  or  administrator. 

3.  If  the  satisfaction  piece  is  executed  by  an  attorney  in 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other  than 
the  attorney  of  record,  an  instrument,  containing  a  power  to 
acknowledge  the  satisfaction,  must  be  filed  with  the  satisfac- 
tion piece,  unless  it  has  been  recorded,  in  the  proper  book  for 
recording  deeds,  in  that  or  another  county;  in  which  ease, 
the  satisfaction  piece  must  refer  to  the  record,  and  the  clerk 
may,  for  his  own  indemnity,  require  evidence  of  a  record  re- 
maining in  another  office. 

The  execution  of  each  satisfaction  piece  or  power  of  attorney 

616  pickert  V.  Eaton,  81  App.  Div.  423,  81  N.  Y.  Supp.  50. 
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must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and 
certified  by  him  thereupon;  or  it  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county  where  it  is  filed. ^^^ 

An  instrument  executed  by  a  creditor  to  one  of  several  joint 
debtors  as  a  release  of  the  indebtedness  is  deemed  a  satisfac- 
tion piece,  for  the  purpose  of  discharging  the  docket  of  a  judg- 
ment to  recover  upon  an  indebtedness  released  or  discharged 
thereby,  as  far  as  the  judgment  affects  the  compounding  debt- 
ors. Where  the  docket  of  a  judgment  was  discharged  there- 
upon, a  special  entry  must  be  made  on  the  docket  to  the  effect 
that  the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only.^i^ 

The  person  entitled  to  enforce  a  judgment  must  execute  and 
acknowledge  before  the  proper  officer  a  satisfaction  piece 
thereof,  at  the  request  of  the  judgment  debtor,  or  of  a  person 
interested  in  property  bound  by  the  judgment,  upon  presenta- 
tion of  a  satisfaction  piece,  and  payment  of  the  sum  due  upon 
the  judgment,  and  the  fees  allowed  by  law  for  taking  the  ac- 
knowledgment of  a  deed.^^° 

517  Code  CiT.  Proc.  §  1260.  It  seems  that  it  is  the  duty  of  the  clerk 
to  satisfy  a  judgment  in  favor  of  several,  on  receiving  a.  satisfaction 
piece  executed  by  one  only.  People  v.  Keyser,  28  N.  Y.  226.  The  clerk 
is  authorized  to  cancel  and  discharge  the  docket  of  a  judgment,  upon 
the  iiling  with  him  of  an  acknowledgment  of  satisfaction  signed  by  the 
party  in  whose  favor  the  judgment  is  obtained,  and  authenticated  in 
the  manner  required.  Without  this,  his  act  in  canceling  the  docket 
is  without  jurisdiction,  and  void  as  to  the  parties  whose  rights  purport 
to  be  affected  by  it.  It  is  incumbent  on  parties  who  propose  to  act  on 
the  faith  of  statements  made  in  the  docket,  to  see  that  the  clerk  had 
due  authority  to  make  the  entries.  Booth  v.  Farmers'  &  Mechanics' 
Nat.  Bank,  4  Lans.  301,  65  Barb.  457. 

518  Code  Civ.  Proc.  §  1943. 

510  Code  Civ.  Proc.  §  1261.  A  judgment  debtor  demanding  a  satisfac- 
tion piece  is  bound  to  offer  the  instrument  to  be  executed,  to  the 
creditor,  and  to  offer  to  pay  the  expenses  ef  its  execution.  Pettengill 
V.  Mather,  16  Abb.  Pr.  399.  One  who  refused  to  execute  a  satisfaction 
piece  was  ordered  to  do  so  at  his  own  expense,  with  costs  of  motion. 
Briggs  V.  Thompson,  20  Johns.  294.  Delivery  of  a  satisfaction  piece, 
retained  by  the  judgment  creditor  till  his  death,  by  his  executor,  is 


§  2035  JUDGMENTS   IN  GENERAL,.  2839 

Art.  IX.     Discharge    and     Satisfaction. 


An  attorney  cannot  satisfy  the  judgment  without  payment  in 
full,  except  by  express  authority.=^» 

Form  of  satisfaction  piece. 

[Title  of  court  and  cause.] 

[Venue.] 

Whereas,   a   judgment   was,   on   the   day   of  ,    190 — , 

recovered  by   the  ,  against  the  .  ,   in   the 

above-entitled  action  for  the   sum  of  dollars,  which  judgment 

"was,  on  the  day  of ,  190 — ,  duly  entered  in  the  judgment 

book  in  the  office  of  the  clerk  of  the  above-named  court  in  the  county 
of .  and  said  judgment  has  been  wholly  paid,  therefore,  satisfac- 
tion of  said  judgment,  is  hereby  acknowledged,  and  the  clerk  of  said 
court  is  hereby  authorized  and  directed  to  cancel  and  discharge  the 
same. 

[Acknowledgment.]  [Signature.] 

Another  form. 

[Title  of  court  and  cause.] 

[Venue.] 

Satisfaction  of  a  judgment  in  this  court,  entered  in  the  above  entitled 

action  in  favor  of  ,  against  -,  for  the  sum  of  is 

hereby  acknowledged.     Judgment  entered  in  the  judgment  book  of  the 

clerk  of  the  court  in  the  county  of  '  the  day  of 

_  190 — ,  on  which  day  the  judgment  roll  thereon  was  filed  and 

said  judgment  docketed  in  said  county  clerk's  office. 

[Acknowledgment.]  [Signature.] 

§  2035.    On  return  of  execution. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied, 
the  clerk  must  make  an  entry  of  the  satisfaction,  or  partial 
satisfaction,  in  the  docket  of  the  judgment  upon  which  it  was 

ineffectual.  Earley  v.  St.  Patrick's  Church  Soc,  81  Hun,  369,  63  State 
Rep.  235,  30  N.  Y.  Supp.  979. 

520  Benedict  v.  Smith,  10  Paige,  126;  Beers  v.  Hendrickson,  45  N.  Y. 
665;  Lowman  v.  Elmira,  C.  &  N.  R.  Co.,  85  Hun,  188,  65  State  Rep. 
723,'  32  N.  Y.  Supp.  579;  Smith  v.  Bradhurst,  18  Misc.  546,  41  N.  Y. 
Supp.  1002.  Satisfaction  by  an  attorney  after  the  death  of  his  client, 
though  within  two  years  after  its  entry,  for  a  less  amount  than  the 
recovery,  discharges  the  judgment  only  to  the  extent  of  the  costs  in- 
cluded therein,  and  as  to  the  residue  the  judgment  debtor  remains 
liable,  with  interest  thereon  from  the  date  of  entry.  Wood  v.  City 
of  New  York,  44  App.  Div.  299,  60  N.  Y.  Supp.  759. 
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issued.  Thereupon  the  judgment  is  deemed  satisfied,  to  the 
extent  of  the  amount  returned  as  collected,  unless  the  return 
is  vacated  by  the  court. °^^  Where  an  execution  is  returned 
wholly  unsatisfied,  the  clerk  must  immediately  make,  in  the 
docket  of  the  judgment,  upon  which  it  was  issued,  an  entry 
of  the  fact  stating  the  time  when  the  execution  was  re- 
turned.^^^ 

On  filing  satisfaction  of  execution.    A  sheriff,  upon 

being  paid  the  full  amount  due  upon  an  execution  in  his  hands, 
must  immediately  indorse  thereupon  a  return  of  satisfaction 
thereof.  He  must  als'o  deliver,  to  the  person  making  the  pay- 
ment, upon  the  latter 's  request,  and  the  payment  of  the  fees  al- 
lowed by  law  therefor,  a  certified  copy  of  the  executioii,  and  of 
the  return  of  satisfaction  thereupon,  which  may  be  filed  with 
the  clerk  of  the  same  county,  who  must  thereupon  cancel  and 
discharge  the  docket  of  the  judgment,  as  if  the  judgment  roll 
was  filed  in  his  office,  and  the  execution  was  returned  to  him, 
as  satisfied.  But  this  section  does  not  exonerate  the  sheriff, 
from  his  duty  to  return  the  execution,  to  the  clerk  with  whom 
the  judgment  roll  is  filed.^^^ 

§  2036.     Cancellation  of  docket  in  other  counties. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been 
docketed,  must  cancel  and  discharge  the  docket  thereof,  upon 
the  filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom 
the  judgment  roll  is  filed,  showing  that  the  judgment  has  been 
reversed,  vacated,  or  satisfied  of  record;  'or  the_  certificate  of 
the  clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and 
of  a  return  of  satisfaction  thereupon,  have  been  filed,  as  pre- 
scribed in  the  last  section,  showing  that  they  have  been  so 
filed,  and  the  docket  canceled  and  discharged  accordingly.^^* 

621  Code  Civ.  Proc.  §  1264.  But  the  court  will  not  order  satisfaction 
of  a  judgment  to  be  entered  of  record  until  the  money  realized  from 
an  execution  sale  is  paid  to  plaintiff,  but  where  the  money  was  received 
by  a  deputy,  the  court,  to  save  plaintiff's  remedy  against  sheriff,  will 
stay  all  proceedings  against  defendant.    Hamlin  v.  Boughton,  4  Cow.  65. 

fi22  Code  Civ.  Proc.  §  1265. 

523  Code  Civ.  Proc.  §  1266. 

524  Code  Civ.  Proc.  §  1267. 
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§  2037.    Vacation  of  satisfaction. 

A  satisfaction  of  a  judgment  may  be  vacated  in  case  of 
a  clear  mistake  by  the  clerk'^^'^  or  in  case  of  coUusionj^^"  but 
the  granting  of  relief  on  a  motion  is  discretionary.'^"  The 
satisfaction  may  also  be  set  aside  on  an  agreement  by  the 
parties. ^^*  A  plaintiff  who  satisfies  of  record  a  judgment  in 
his  favor  upon  payment  of  what,  he  supposes  due  thereon  can- 
not afterwards  have  the  satisfaction  canceled,  on  motion,  to 
enable  the  sheriff  to  collect  his  fees,  on  the  ground  of  a  mis- 
take, without  returning  or  offering  to  return  the  amount  re- 
ceived on  the  judgment.^^^  The  judgment  in  an  action  to 
cancel  the  satisfaction  of  a  judgment  should  restore  the  parties 
to  the  position  originally  occupied.'*^" 

ART.  X.     ACTIONS  ON  JUDGMENTS. 

§  2038.    Domestic  judgments. 

The  Code  provides  as  follows:  "Except  in  a  case  where  it 
is  otherwise  specially  prescribed  in  the  Code,  an  action  upon 
a  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record 
of  the  state,  cannot  be  maintained,  between  the  original  par- 
ties to  the  judgment,  unless,  either: 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment; or 

2.  It  was  rendered  against  the  defendant  by  default,  for 
want  of  an  appearance  or  pleading,  and  the  summons  >  was 
served  upon  him,  otherwise  than  personally ;  or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.    Notice  of  the  ap-' 
plication  for  such  an  order  must  be  given  to  the  adverse  party, 
or  the  person  proposed  to  be  made  the  adverse  party,  person- 
ally, unless  it  satisfactorily  appears  to  the  court  that  personal 

525  Mechanics'  Bank  v.  Minthorne,  19  Johns.  244. 
626  Wardel  v.  Eden,  2  Johns.  Gas.  500. 

527  Concklin  v.  Taylor,  68  N.  Y.  221. 

528  Berdell  v.  Parkhurst,  6  State  Rep.  12. 
B29Bensen  v.  Perry,  17  Hun,  16. 

B30  Kley  V.  Healy,  149  N.  Y.  346. 
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notice  cannot  be  given  with  due  diligence,  in  which  case  notice 
niay  be  given  in  such  a  manner  as  the  court  directs.  "^^^ 

This  Code  provision,  it  will  be  noticed,  applies  only  to  judg- 
ments of  a  court  of  record,^^^  and  does  not  apply  to  judgments 
recovered  in  the  federal  courts  in  this  state. ^^^  Furthermore,  it 
applies  only  to  actions  between  the  original  parties  to  the 
judgment,  and  hence  leave  to  sue  is  not  necessary  where  an 
action  is  brought  by  an  assignee  of  the  judgment^'*  or  by  the 
personal  representatives  of  the  deceased  judgment  creditor.^^' 
And  an  action  against  two  defendants  alleging  the  recovery 
of  a  former  judgment  on  process  served  on  only  one  of  them, 
and  setting  out  the  joint  obligation  and  serving  process  only 
on  the  defendant  not  served  in  the  former  action,  is  not  an 
action  upon  a  judgment  within  the  meaning  'of  this  Code  sec- 
tion.^^''  The  judgment  on  which  an  action  may  be  brought, 
on  leave  obtained,  must  be  not  only  a  final  judgment,  but  one 
on  which  an  execution  can  be  issued  and  for  a  sum  of  money, 
so  that  the  amount  to  be  paid,  and  the  circumstances  under 
which  it  is  to  be  paid,  are  fixed  by  the  judgment.^^^  If  a  judg- 
ment of  a  justice  of  the  peace  has  been  docketed  in  the  county 
clerk's  office,  the  leave  to  sue  can  only  be  made  by  the  court 
in  which  the  action  is  brought  and  no  action  can  thereafter 
be  brought  on  it  in  the  justice's  court. ^''  Whether  the  'ob- 
jection that  plaintiff  in  an  action  upon  a  judgment  has  not  ob- 

531  Code  Civ.  Proc.  a  1913. 

532  Harris  v.  Clark,  65  Hun,  361,  20  N.  Y.  Supp.  232. 

533  Morton  v.  Palmer,  39  State  Rep.  236,  21  Civ.  Proc.  R.  (Browne) 
94,  14  N.  Y.  Supp.  912;  Goodyear  Dental  Vulcanite  Co.  v.  Frlsselle,  22 
Hun,   174. 

534McGratli  v.  Maxwell,  17  App.  Div.  246,  45  N.  Y.  Supp.  587;  Car- 
penter V.  Butler,  29  Hun,  251. 

535  Smith  v.  Britton,  2  T.  &  C.  498;  Kellogg  v.  Stoddard,  40  Misc.  92, 
81  N.  Y.   Supp.   271.- 

536  Dean  v.  Eldridge,  29  How.  Pr.  218. 

53T  Hanover  F.  Ins.  Co.  v.  Tomlinson,  3  Hun,  630;  MacDougall  v. 
Hoes,  27  Misc.  590,  58  N.  Y.  Supp.  209.  Where  the  value  of  use  and 
occupation  of  premises  had  to  be  ascertained  in  order  to  enforce  the 
judgment,  leave  to  sue  under  section  1913  should  he  denied.  Matter  of 
Van  Beuren,  33  App.  Div.  158,  53  N.  Y.  Supp.  349,  6  Ann.  Cas.  193. 

538  Baldwin  v.  Roberts,  30  Hun,  163. 
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tained  leave  to  sue  is  waived  unless  raised  by  demurrer  or  an- 
swer/3^  and  whether  leave  to  bring  the  action  may  be  granted 
nunc  pro  tunc,^*"  is  the  subject  of  conflicting  opinion.  The 
order  granting  leave  to  sue  need  not  require  the  suit  to  be 
brought  in  the  court  in  which  judgment  was  recovered.'*" 

Pleading.  The  better  rule  seems  to  be  that  the  com- 
plaint must  show  the  right  to  sue  as  by  alleging  the  lapse  of 
ten  years  or  the  granting  of  leave  to  sue,"''  though  there  are 
authorities  to  the  eontrary.^*^  The  necessity  of  stating  facts 
conferring  jurisdiction,  where  the  judgment  is  of  an  inferior 
court  of  special  jurisdiction,  has  been  considered  in  a  preced- 
ing volume.^** 

§  2039.    Foreign  judgments. 

An  action  may  be  brought  in  this  state  on  a  money  judgment 
rendered  in  another  state"^  or  country"'  without  first  ob- 
taining leave  to  sue.^^^  But  it  is  doubtful  whether  the  Code 
section  which  provides  that  in  pleading  the  judgment  of  a 
court  of  special  jurisdiction,  the  jurisdiction  may  be  pleaded 

539  Is  waived.  Brush  v.  Hoar,  14  Civ.  Proc.  R.  (Browne)  297.  Contra, 
Farisli  v.  Austin,  25  Hun,  430. 

540  May.  Church  v.  Van  Buren,  55  How.  Pr.  489.  Contra,  Cook  v. 
Thurston,  18  Misc.  506,  42  N.  Y.  Supp.  1084. 

541  National  Mechanics'  Banking  Ass'n  v.  Usher,  31  Super.  Ct.  (1 
Sweeny)   403. 

542  Graham  v.  Scripture,  26  How.  Pr.  501;  Underhill  v.  Phillips,  30 
App.  Div.  238,  51  N.  Y.  Supp.  801. 

543  Dean  v.  Eldridge,  29  How.  Pr.  218;  Prince  v.  Cujas,  30  Super. 
Ct.  (7  Rob.)  76. 

544  Volume  1,  p.  851. 

545  Merritt  v.  Fowler,  76  Hun,  424,  27  N.  Y.  Supp.  1047.  Assignee  of 
judgment  may  sue.    Waters  v.  Spencer,  44  Misc.  15,  89  N.  Y.  Supp.  693. 

646  An  action  may  be  maintained  in  this  state  upon  a  foreign  judg- 
ment, recovered  in  an  action  brought  by  plaintiff,  which  directs  defend- 
ant to  pay  a  specified  sum  of  money  into  court,  if  by  the  laws  of  the 
country  in  which  the  judgment  was  recovered  it  has  all  the  force  and 
effect  of  a  personal  judgment.  "Wright  v.  Chapin,  31  Abb.  N.  C.  137,  74 
Hun,  521,  56  State  Rep.  718,  26  N.  Y.  Supp.  825. 

547  Morton  v.  Palmer,  39  State  Rep.  236,  14  N.  Y.  Supp.  912. 
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as  a  fact,  applies  to  courts  of  oth&r  states  and  foreign  coun- 
tries."^ 

It  is  well  settled  that  in  an  action  brought  in  our  courts  on 
a  judgment  of  a  court  of  a  sister  state,  the  jurisdiction  of  the 
court  to  render  the  judgment  may  be  assailed  by  proof  that 
the  appearance  entered  by  an  attorney  was  unauthorized,  even 
where  the  proof  directly  contradicts  the  record.""  In  this  re- 
spect the  rule  is  different  from  the  rule  in  respect  to  domestic 
judgments.  The  rule  is  supposed  to  rest  on  the  unreasonable- 
ness of  compelling  the  party  against  whom  a  judgment  has 
been  rendered  in  another  state  on  an  unauthorized  appear- 
ance by  an  attorney,  to  go  to  the  foreign  jurisdiction  to  attack 
it. 

§  2040.     Statute  of  limitations. 

For  matter  relating  to  the  bar  of  limitations,  see  pages  466 
and  477  of  volume  one  of  this  work. 

5*8  De  Nobele  v.  Lee,  47  Super.  Ct.  (15  J.  &  S.)  372. 
049  Starbuck  v.  Murray,  5  Wend.  148;  Shumway  y.  Stillman,  6  Wend. 
447;  Kerr  v.  Kerr,  41  N.  Y.  278. 
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JUDGMENT  BY  DEFAULT. 

ART.   I.     WHEN    ALLOWABLE. 

General  coasiderations,  §  2041. 
Default  of  part  of  defendants,  §  2042. 
Death  of  defendant,  §  2043. 
Judgment  against  infant,  §  2044. 
Actions  against  corporations,  |j  2045. 

ART.  II.     PROCEDURE. 

Entry  without  application  to  the  court,  §  2046.  . 

Notice  to  defendant. 

— ;—  Proof. 

Amount  of  judgment  and  how  ascertained. 

Entry  on  application  to  the  court  where  summons  personally 

served,  §  2047. 

To  whom  and  where  application  should  be  made. 

Notice. 

Proof. 

Entry  on  application  to  the  court  where  service  of  summons 

is  by  publication,  §  2048. 

Notice. 

Proof. 

Examination  of  plaintiff  as  to  payments. 

Requiring  plaintiff  to  file  undertaking. 

J\idgment. 

Withdrawal  of  application  for  judgment,  §  2049. 
Second  application  to  another  judge,  §  2050. 
Matters  admitted  by  default,  §  2051. 
Ascertaining  amount  of  damages,  §  2052. 

Mode. 

Review. 

Reference  and  writ  of  inquiry,  §  2053. 

The  writ. 

Where  executed. 

Notice. 

Mode  of  executing  writ. 

Inquisition. 
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Subsequent   procedure. 

New  hearing  or  new  writ. 

Assessment  after  remittitur  from  court  of  appeals,  §  2054. 

ART.  III.     OPENING. 

General  considerations,  §  2055. 
Jurisdiction,  §  2056. 
Grounds,  §  2057. 

Absence  of  party. 

Illness  of  party. 

— —  Infancy  of  defendant. 

Absence  of   defendant's  attorney. 

Ignorance  or  incompetency  of  counsel. 

Fraud. 

Discharge  in  bankruptcy. 

Mistake  of  clerk  in   entering  judgment. 

Greater  relief  than  demanded. 

Grounds  for  refusing,  §  2058. 

Effect  of  stipulations  and  agreements,  §  2059. 

Who  may  move,  §  2060. 

Time  for  motion,  §  2061. 

Notice  of  motion,  §  2062. 

Motion  papers,  §  2063. 

Affidavit  of  merits. 

Copy  of  proposed  answer. 

Hearing,  §  2064. 

Reference. 

Burden  of  proof. 

Discretion  of  court. 

Imposing  terms,  §  2065. 

Requiring  undertaking. 

Requiring  judgment  to  stand  as  security. 

"Validity  of  stipulations  by  attorney,  §  2066. 

ART.  I.     WHEN    ALLOWABLE. 

§  2041.     General  considerations. 

The  time  in  which  to  answer  or  demur  has  already  been 
stated  in  a  preceding  volume.^  If  no  answer  or  demurrer  is 
served  within  the  required  time,  plaintiff  may  take  judgment 

1  Volume  1,  p.  937.  When  service  of  summons  by  publication  is  com- 
plete, see  vol.  1,  p.  781.  When  substituted  service  is  complete,  see  vol. 
1,  p.  756.     Extension  of  time  to  answer,  see  vol.  1,  p.  937. 
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by  default  provided  the  summons  has  been  duly  served  or  de- 
fendant has  voluntarily  appeared  v?ithout  being  served.^  Of 
course  if  a  copy  of  an  order  extending  the  time  to  answer 
has  been  served,  judgment  by  default  cannot  be  entered  before 
the  expiration  of  the  time  to  answer  as  fixed  by  such  order 
though  there  has  been  no  appearance. °  Summons  must  be 
served  on  "the  defendant"  before  a  default  can  be  taken.'' 
And,  on  the  other  hand,  judgment  cannot  be  rendered  in  favor 
of  one  not  named  in  the  summons.^*  Of  course,  the  court 
must  have  jurisdiction  of  the  subject-matter.  If  a  demur- 
rer to  the  complaint  has  been  overruled  with  leave  to  defend- 
ant to  answer  over,  he  is  not  in  default  until  twenty  days  after 
the  interlocutory  judgment  is  entered.^ 

In  another  volume  the  matter  of  serving  the  complaint  with 
the  summons  has  been  considered.*  Suffice  it  to  add  that 
service  of  a  complaint  "after"  service  of  the  summons,  where 
not  in  response  to  a  demand  by  defendant,  is  not  a  sufficient 
service  of  the  complaint  to  permit  plaintiffs  to  enter  judgment 
in  disregard  of  defendant's  demand  for  a  copy  thereof.'^  In 
other  words,  if  the  complaint  is  served  after  the  summons,  but 
not  in  compliance  with  a  demand  therefor,  such  service  does 
not  extend  the  time  to  answer  until  twenty  days  from  the 
time  of  the  service  of  the  complaint.* 

An  insufficient,  irregular,  or  unauthorized  answer  cannot  be 
treated  as  a  nullity  and  a  judgment  entered  as  by  default.  A 
judgment  as  on  a  default  may  be  entered  where  an  answer  is 
filed  but  is  afterwards  withdrawn.^    But  if  an  answer  is  actu- 

2  Christal  v.  Kelly,  88  N.  Y.  285. 

sLittauer  v.  Stern,  177  N.  Y.  233. 

4  Goldberg  v.  Fowler,  29  Misc.  328,  60  N.  Y.  Supp.  475.  Service  on 
defendant's  attorney  is  insufficient.    Id. 

4a  An  additional  plaintiff  cannot  he  brought  in  as  a  party  and  obtain 
judgment  against  defendant,  the  original  plaintiff  being  awarded  a 
judgment  for  a  like  amount.  Korman  v.  Grand  Lodge  of  the  V.  S.,  44 
Misc.  564,  90  N.  Y.  Supp.  120. 

sQuereau  v.  Brown,  63  Hun,  175,  17  N.  Y.  Supp.  644. 

6  Volume  1,  pp.  881,  727. 

7  Grouse  v.  Reichert,  61  Hun,  46,  15  N.  Y.  Supp.  369. 

8  Paine  v.  McCarthy,  1  Hun,  78. 

9  Christal  v.  Kelly,  88  N.  Y.  285. 
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ally  served,  a  default  judgment  cannot  be  entered  although 
the  answer  is  defective/"  since  the  remedy  is  either  to  return 
the  answer  or  move  to  strike  it  out.^^  If  the  motion  to  strike 
is  granted,  plaintiff  may  enter  judgment  as  if  no  answer  had 
been  put  in.^^  An  entry  of  judgment  as  for  want  of  an  answer, 
after  service  of  an  unfolioed  answer  but  before  its  return,  is 
irregular.^^  So  plaintiff  cannot  disregard  a  demurrer  or  an- 
swer as  frivolous  and  enter  judgment  as  on  failure  to  answer.'* 
If  the  copy  of  answer  served  on  plaintiff  is  not  served  in  time, 
he  must  return  the  answer  in  order  to  entitle  him  to  take 
judgment  by  default/''  and  the  same  rule  applies  where  the 
answer  is  served  by  one  not  named  in  the  summons."  A  de- 
fault cannot  be  entered  until  the  day  after  the  time  for  an- 
swering has  expired,^'  nor  before  the  time  allowed  defendant 
to  amend  his  answer.^'  If  other  issues  remain  to  be  disposed 
of,  final  judgment  should  not  be  entered  until  such  issues  are 
determined.^"  A  default  judgment  may  be  taken  a  second 
time,  after  the  opening  of  a  default,  where  defendant  fails  to 
plead.^" 

Inquests  on  failure  to  appear  on  the  day  set  for  trial  have 
already  been  considered.^^ 

§  2042.    Default  of  part  of  defendants. 

Where  summons  is  served  on  defendants  alleged  to  be  "sev- 
erally" liable,  plaintiff  may  take  judgment  against  one   or 

10  Williams  v.  Sholto,  6  Super.  Ct   (4  Sandf.)   641. 

11  Chadwick  v.  Snediker,  26  How.  Pr.  60. 
i2Aymar  v.  Chase,  1  Code  R.   (N.  S.)   141. 
13  De  Witt  V.  Simons,  5  Wkly.  Dig.  307. 

1*  Decker  v.  Kitchen,  21  Hun,  332;  De  Witt  v.  Swift,  3  How.  Pr.  280. 

15  Canavello  v.  Michael  &  Co.,  31  Misc.  170,  63  N.  Y.  Supp.  967.  To 
same  effect,  Hoffnung  v.  Grove,  18  Abb.  Pr.  142;  Hoffaring  v.  Grove, 
42  Barb.  548. 

16  Schanz  v.  Martin,  37  Misc.  492,  75  N.  Y.  Supp.   997. 

17  Thomas  v.  Douglass,  2  Johns.  Cas.  226. 

IS  Washburn  v.  Herrick,  2  Code  R.  2,  4  How.  Pr.  15. 

19  Fales  v.  Lawson,  21  State  Rep.  708,  710,  4  N.  Y.  Supp.  284. 

20  Swart  V.  Borst,  17  How.  Pr.  69;   Reynolds  v.  Fountain,  4  Hill,  52. 

21  Volume  2,  p.  2170. 
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more  of  them  where  he  would  be  entitled  to  judgment  if  the 
action  was  against  him  or, them  alone.''^  But  a  plaintiff  cannot 
take  judgment  against  a  defendant  "jointly"  liable  who  is  in 
default  until  the  issues  joined  by  the  answer  of  the  other  de- 
fendants are  disposed  of.^^  A  fortiori,  a  judgment  cannot  be 
entered  against  joint  debtors,  on  the  default  of  one,  before  the 
time  for  answering  on  the  part  of  the  other  debtors  has  ex- 
pired.^* It  seems  that  where  a  defendant  jointly  liable  does 
not  answer  but  his  co-defendant  answers,  the  assessment  of 
damages  should  be  before  the  same  jury  if  the  answering  de- 
fendant is  found  to  be  indebted  to  plaintiff.^" 

i§  2043.    Death  of  defendant. 

If  defendant  dies  before  the  expiration  of  his  time  to  answer, 
[the  court  has  no  power  to  enter  judgment  against  him.^ 


20 


|§  2044.    Judgment  against  infant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant 
defendant  until  twenty  days  have  expired  since  the  appoint- 
ment of  a  guardian  ad  litem  for  him."  This  Code  provision 
applies  only  in  cases  of  default^^  and  where  the  infancy  is  ad- 
,mitted.2» 

§  2045.    Actions  against  corporations. 

The  Code  provides  as  follows:  "In  an  action  against  a  for- 
eign or  domestic  -corporation  to  recover  dam.-'.ges  for  the  non- 
22  In  such  a  case,  a  severance  must  be  ordered.  Code  Civ.  Proc.  § 
456.  See  Smith  v.  Weston,  81  Hun,  87,  30  N.  Y.  Supp.  649;  Citizens' 
Nat.  Banli  v.  Weston,  81  Hun,  84,  30  N.  Y.  Supp.  619;  Catlin  v.  Billings, 
13  How.  Pr.  511. 

23  Smith  V.  Weston,  81  Hun,  87,  30  N.  Y.  Supp.  649. 

24  Jacques  v.  Greenwood,  1  Abb.  Pr.  230. 

25  Griswold  v.  Stoughton,  1  Gaines,  6;  Orleans  County  Nat.  Banli  v. 
Spencer,  19  Hun,  569,  574. 

26  Borsdorff  v.  Dayton,  17  Abb.  Pr.  36,  note.  Effect  of  death  in  gen- 
eral, see  vol.  2,  pp.  2063-2102. 

27  Code  Civ.  Proc.  §  1218. 

28  Newins  v.  Baird,  19  Hun,  306. 

29  Jaclison  V.  Brunor,  16  Misc.  294,  38  N.  Y.  Supp.  110. 

N.  Y.  Prac— 179. 
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payment  of  a  promissory  note,  or  other  evidence  of  debt,  for  the 
absolute  payment  of  money,  upon  demand,  or  at  a  particular 
time,  *  *  *  unless  the  defendant  serves,  with  a  copy  of  his 
answer  or  demurrer,  a  copy  of  an  order  of  a  judge,  directing 
that  the  issues  presented  by  the  pleadings  be  tried,  the  plaintiff 
may  take  judgment,  as  in  case  of  default  in  pleading,  at  the 
expiration  of  twenty  days  after  service  of  a  copy  of  the  com- 
plaint, either  personally  with  the  summons,  or  upon  the  de- 
fendant's attorney,  pursuant  to  his  demand  therefor;  or,  if 
the  service  of  the  summons  was  otherwise  than  personal,  at  the 
expiration  of  twenty  days  after  the  service  is  complete.'"" 
This  Code  section  must  be  strictly  construed^^  and  is  confined 
strictly  to  actions  on  instruments  which  admit  on  their  face 
an  existing  debt  payable  absolutely,'^  and  hence  does  not 
apply  where  it  is  sought  to  charge  a  corporation  as  an  in- 
■dorser  of  a  note,''  or  to  an  action  on  an  insurance  policy.'* 
But  it  does  apply  to  an  action  against  a  corporation  on  its 
notes,  brought  by  an  accommodation  indorser  who  was  com- 
pelled to  take  them  up.'^  The  provision  applies  to  municipal 
corporations. '°  If  evidence  outside  the  instrument  must  be 
given  to  authorize  a  recovery,  a  default  cannot  be  entered." 
The  benefit  of  the  statute  is  waived  by  a  joinder  in  the  com- 
plaint of  other  causes  of  action  not  mentioned  in  the  Code  pro- 
vision.'' 

It  will  be  noticed  that  the  order  must  be  served  with  the 
answer  or  demurrer.     If  an  order  is  served  no  further  order 

30  Code  Civ.  Proc.  §  1778.  This  provision  is  constitutional.  Moran 
V.  Long  island  City.  101  N.  Y.  439. 

3-.  Bradley  v.  Albemarle  Fertilizing  Co.,  2  Civ.  Proc.  R.  (Browne) 
.50. 

32,  33  Shorer  v.  Times  Printing  &  Pub.  Co.,  119  N.  Y.  483. 

34  Life  insurance.  New  York  L.  Ins.  Co.  v.  Universal  L.  Ins.  Co.,  88 
l>r.  Y.  424.     Fire  i-nsurance.     Tyler  v.  Aetna  F.  Ins.  Co.,  2  Wend.  280. 

=5  Ford  v.  Bingbamton  Hydraulic  Power  Co.,  54  Hun,  451,  7  N.  Y., 
Supp.  714. 

36  Moran  v.  Long  Island  City,  101  N.  Y.  439. 

3T  Tautphoeus  v.  Harbor  &  S.  Bldg.  &  Sav.  Ass'n,  95  App.  Div.  23, 
88  N.  Y.,Supp.  709. 

ss  Bradley  v.  Albemarle  Fertilizing  Co.,  2  Civ.  Proc.  R.  (Browne)  50. 
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for  the  trial  of  new  issues  raised  by  answer  to  an  amended 
complaint  need  be  served.''^  The  granting  of  the  order  does 
not  preclude  a  subsequent  attack  on  the  pleadings.*"  The  re- 
fusal of  the  order  is  appealable  to  the  appellate  division.*^ 
Before  entering  judgment,  it  is  necessary  to  return  the  answer 
with  a  notice  calling  attention  to  the  failure  to  serve  said 
copy  of  order,  since  the  retention  of  the  answer  by  plaintiff 
prevents  his  taking  a  default  judgment.*^  No  application  to 
the  court  for  judgment  is  necessary.*^ 

ART.  II.     PROCEDURE. 

§  2046.    Entry  without  application  to  the  court. 

The  Code  provides  as  follows:  "Judgment  may  be  taken 
without  application  to  the  court,  where  the  complaint , sets 
forth  one  or  more  causes  of  action,  each  consisting  of  the 
breach  of  an  express  contract  to  pay,  absolutely  or  upon  a  con- 
tingency, a  sum  'or  sums  of  money,  fixed  by  the  terms  of  the 
contract,  or  capable  of  being  ascertained  therefrom,  by  compu- 
tation only,  or  an  express  or  implied  contract  to  pay  money  re- 
ceived or  disbursed,  or  the  value  of  property  delivered,  or  of 
services  rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a 
-third  person,  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  includes  a  case,  where  the  breach  of 
the  contract,  set  forth  in  the  complaint,  is  only  partial,  or  where 
the  complaint  shows  that  the  amount  of  the  plaintiff's  demand 
has  been  reduced  by  payment,  counterclaim,  'or  other  credit. ' '" 
In  short,  if  the  damages  are  liquidated  and  merely  a  matter  of 
computation,  the  clerk  may  assess  them.    This  Code  provision 

39  Edward  Barr  Co.  v.  Kuntz,  18  Abb.  N.  C.  476. 

40  Beaumond  v.  Diecks'  Pharmaceutical  Extract  Co.,  5  Civ.  Pl-oc.  R. 
(Browne)   274. 

41  See  Moran  v.  Long  Island  City,  101  N.  Y.  439. 

42  Tautphoeus  v.  Harbor  &  S.  Bldg.  &  Sav.  Ass'n,  95  App.  Div.  23, 
88  N.  y.  Supp.  709.  Contra,  Watertown  Nat.  Bank  v.  Westchester 
County  Water-Works  Co.,  19  Misc.  685,  44  N.  Y.  Supp.  1101. 

43Hutson  V.  Morrisania  Steamboat  Co.,  12  Abb.  N.  C.  278,  64  How. 
Pr.  268. 
44  Code  Civ.  Proc.  §  420.    See,  also,  vol.  1,  pp.  727,  728. 
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includes  an  action  to  recover  the  proportionate  amount  of  a 
liquor  license  fee  for  the  unexpired  portion  of  the  term  for 
which  the  license  was  issued,  since  based  upon  an  implied  con- 
tract.*'* But  the  clerk  cannot  enter  judgment  by  default  with- 
out application  to  the  court  in  an  action  to  recover  moneys 
converted  by  one  in  a  fiduciary  relation,*^  nor  in  an  action 
against  trustees  of  a  corporation  to  recover  for  failure  to  file 
an  annual  report.*' 

The  Code  provision**  that  where  the  right  to  arrest  depends 
primarily  on  the  nature  of  the  action  but  extrinsic  facts  must 
be  alleged  "the  plaintiff  cannot  recover  unless  he  proves  the 
same  on  the  trial  of  the  action"  does  not  require  such  proof 
where  judgment  is  taken  by  default  so  as  to  necessitate  an  ap- 
plication to  the  court.*'  Thus,  in  an  action  for  conversion, 
wh5re  the  complaint  alleges  that  defendant  admitted  owing 
a  sum  therein  specified  and  promised  to  pay  it  and  that  an 
account  had  been  stated  between  the  parties,  judgment  by  de- 
fault may  be  taken  without  application  to  the  court.'*" 

A  judgment  entered  upon  default  on  a  verified  complaint, 
by  the  clerk,  without  application  to  the  court,  cannot  be  modi- 
fied on  motion. °^  Furthermore,  a  judgment  upon  default  en- 
tered by  the  clerk  pursuant  to  the  statute  is  deemed  a  judg- 
ment of  the  court  within  the  rule  as  to  presuming  jurisdic- 
tion.^^ If  notice  of  an  application  for  judgment  is  not  re- 
quired, and  an  order  for  judgment  is  made  by  a  judge  out  of 
court,  the  judgment  may  be  entered  with  the  same  force  and 
effect  as  if  granted  in  court."*^ 

45  Augner  v.  New  York-  City,  14  App.  Div.  461,  43  N.  Y.  Supp.  803. 

46  Roeber  v.  Dawson,  22  Abb.  N.  C.  73,  21  State  Rep.  160,  15  Civ. 
Proc.  R.  (Browne)  417,  3  N.  Y.  Supp.  160. 

«  Gadsden  v.  Woodward,  3  How.  Pr.  (N.  S.)  109,  38  Hun,  548. 

48  Code  Civ.  Proc.  §  549,  subd.  2. 

49Reeder  v.  Lockwpod,  30  Misc.  531,  62  N.  Y.  Supp.  713;  Steamship 
Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  52  N.  Y.  Supp.  985. 
Overruling  Fayerweather  v.  Tucker,  18  Civ.  Proc.  R.  (Browne)  276,  11 
N.  Y.  Supp.  39. 

60  Reeder  v.  Lockwood,  30  Misc.  531,  62  N.  Y.  Supp.  713. 

ei  Bullard  v.  Sherwood,  85  N.  Y.  253. 

62  Maples  V.  Mackey,  15  Hun,  533. 

63  Code  Civ.  Proc.  §  1203. 
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■Notice  to  defendant.    Notice  of  the  proceedings  need 


not  be  given  defendant  unless  he  has  appeared  generally.^* 
If  he  has  appeared  generally  but  has  made  default  in  plead- 
ing, he  is  entitled  to  at  least  five  days'  notice  of  the  time  and 
place  of  an  assessment  by  the  clerk. '^^  But  inasmuch  as  the 
rule  is  that  if  the  complaint  is  verified,  no  assessment  of  dam- 
ages is  required,  -no  notice  is  necessary  in  such  case  even  if 
defendant  has  appeared,^^  unless  the  verification  is  a  nullity .°^ 

Form   of   notice  of  assessment  of  damages   by  the  clerk. 

[Title  of  cause.] 

Please  take  notice  that  the  amount  due  the  plaintiff  will  be  assessed 

by  the clerk  of ,  at  his  office  in  the  city  of ,  on  the 

day  of ,  at o'clock  in  the  — —noon. 

[Date.] 

[Signature  and  office  address  of  plaintiff's  attorney.] 

[Address  to  opposing  attorney.] 

Proof.     In  such  an  action  as  mentioned  above,  where 


the  summons  was  personally  served  upon  the  defendant,  and 
a  copy  of  the  complaint,  or  a  notice  stating  the  sum  of  money 
for  which  judgment  will  be  taken  was  served  with  the  sum- 
mons, or  where  the  defendant  has  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows : 

1.  If  the  defendant  has  made  default  in  appearing,  the  plain- 
tifi'  must  Me  proof  of  the  service  of  the  summons,  and  of  a 
copy  of  the  complaint  or  the  notice,  and  also  proof,  by  affi- 
davit, that  the  defendant  has  not  appeared.  Whereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiif  must  file  proof  of  the  service 
of  the  summons  and  of  the  appearance,  or  of  the  appearance 
only ;  and  also  proof,  by  affidavit,  of  the  default.  Whereupon 
the  clei-k  must  enter  final  judgment  in  his  favor.^,^ 

B4  See  Douglas  v.  Haberstro,  8  Abb.  N.  C.  230. 

53  Code  Civ.  Proc.  §  1219;  Kelsey  v.  Covert,  15  How.  Pr.  92. 

56  Dix  V.  Palmer,  5  How.  Pr.  233. 

57  Van  Home  v.  Montgomery,  5  How.  Pr.  238. 

58  Code  Civ.  Proc.  §  1212. 
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It  will  be  observed  that  this  Code  section  applies  only 
where  the  summons  was  personally  .served  or  defendant  has 
appeared  generally.^"  If  defendant  has  appeared  so  as  to  be 
entitled  to  notice  'of  the  assessment  of  damages,  plaintiff 
should  produce  before  the  clerk  the  notice  and  proof  of  its 
service.  'Service  of  summons  and  complaint,  where  made  at 
the  same  time,  may  be  shown  by  one  affidavit. 

Form  of  affidavit  of  no  answer. 

[Title  of  cause.] 

[Venue.] 

A.  X.,  the  attorney  for  plaintiff  in  this  action,  being  duly  sworn, 
says  that  no  copy  of  an  answer  or  demurrer  to  the  complaint  in  this 
action,  hereunto  annexed,  has  been  received. 

[Jurat.]  [Signature.] 


—  Form  of  judgment  roll. 
[Title  of  court  and  cause.] 


Amount  claimed  in. 
Interest, 


Costs  by  Statute, 

Additional  Defendants  Served  with  Pro 

cess,  $2  Each, 
Clerk's  Fee  Entering  Judgment, 
Affidavits, 

Transcripts  and  Docketing, 
Serving  Complaint  and  Summons,    - 
Clerk's  Fee  Taxing  Costs, 
Sheriff's  Fees  on  Execution, 


-,  being  duly  sworn,  says  that  he  is 


— ,  the  plaintiff's  attor- 
ney in  the  above-entitled  action,  that  the  disbursements  above  men- 
tioned have  been  made  in  said  action,  or  may  be  necessarily  made  or 
incurred  herein,  and  are  reasonable  in  amount;  that  the  defendant  has 
not  appeared  or  answered  or  demurred  herein,  and  his  time  to  so  do 
has  expired  and  he  is  now  in  default  therefor. 

[Jurat.]  [Signature.] 

,  190 — .     The  summons  and  complaint  in   this  action  having 

been  personally  served  on  ,  the  defendant,  on  the  ^ day  of 


69  Hallett  V.  Righters,  13  How..  Pr.  43. 
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to  appear  or  answer  or  demur  herein. 

Now,  on  motion  of ,  plaintiff's  attorney,  it  is  hereby  adjudged 

that ,  the  plaintiff,  recover  of ,  the  defendant,  the  sum ,  of 

dollars,  the  amount  claimed  and  interest,  with  dollars, 

costs,  and  disbursements,  amounting  in  the  whole  to  the  sum  of ■ 

dollars  ($ ). 

Amount  of  judgment   and    how    ascertained.    Where 

final  judgment  may  be  entered  by  the  clerk,  the  amount  there- 
of must  be  .determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment,  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computa- 
tion of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiif  by  computing  the  sum  due  upon 
an  instrument  for  the  payment  of  money  only,  the  nonpayment 
of  which  constitutes  a  cause  of  action,  stated  in  the  complaint ; 
and  by  ascertaining,  by  the  examination  of  the  plaintiff,  upon 
oath,  or  by  other  competent  proof,  the  amount  due  to  him 
for  any  other  cause  of  action,  stated  in  the  complaint.  If  an 
instrument  for  the  peCyment  of  money  only  has  been  lost,  so 
that  it  cannot  be  produced  to  the  clerk,  he  must  take  proof  of 
its  loss,  and  of  its  contents.  Either  party  may  req(uire  the 
clerk  to  reduce  to  writing  and  file  the  assessment,  and  the  oral 
proof,  if  any,  taken  thereupon."" 

A  default  admits  the  allegation  that  a  specified  sum  is  due,"^ 
in  which  respect  it  differs  from  a  default  in  an  action  where 
application  for  judgment  must  be  made  to  the  court  or  a  judge. 
The  clerk  has  no  discretion  but  to  enter  judgment  for  the  sum 
and  interest  demanded  in  the  complaint. 

§  2047.    Entry  on  application  to  the  court  where  summons 
personally  served. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 

60  Code  Civ.  Proc.  §  1213. 

siBullard  v.  Sherwood,  85  N.  Y.  253;  Darling  v.  Brewster,  5  T.  &  C. 
670,  3  Hun,  219. 
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and  the  case  is  one  where  the  "clerk"  can  not  enter  final 
judgment,  the  plaintiff  must  apply  to  the  court  for  judgment."^ 
In  other  words,  in  actions  for  unliquidated  damages,  an  appli- 
cation to  the  court  is  necessary.  But  omission  to  apply  to  the 
court  for  leave  to  enter  judgment  is  a  mere  irregularity  which 
does  not  render  the  judgment  void.^^  Special  rules  relating 
to  defaults  in  actions  to  foreclose  a  mortgage,  actions  for  par- 
tition, actions  for  a  divorce,  etc.,  will  be  treated  of  in  subse- 
quent chapters. 

To  whom  and  where  application  should  be  made.     The 

Code  provides  that  where  the  summons  is  personally  served  on 
defendant  within  the  state,  the  application  for  judgment  may 
be  made  to  the  court  or  to  a  judge  or  justice  thereof  out  of 
court,  except  that  if  one  or  more  of  the  defendants  have  ap- 
peared, and  one  or  more  defendants  have  failed  to  appear, 
then  the  application  for  judgment  must  be  made  to  the  court, 
unless  the  defendants  who  have  appeared  consent  to  the  mak- 
ing of  such  application  to  a  judge  or  justice  out  of  court.^* 
Prior  to  1900,  the  application  could  only  be  made  to  the  court 
in  any  event.  If  the  application  is  made  to  the  court,  the 
General  Rules  of  Practice  fix  the  procedure  as  follows :  "When 
the  plaintiff  in  an  action  in  the  supreme  court  is  entitled  to 
judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  spe- 
cial term  in  the  district  embracing  the  county  in  which  the 
action  is  triable,  or,  except  in  the  first  district,  in  an  adjoining 
county;  such  application,  except  in  the  first  judicial  district, 
may  also  be  made  at  a  trial  term  in  the  county  in  which  the 
action  is  triable.  In  the  first  judicial  district,  every  motion 
or  application  for  an  order  or  judgment  where  notice  is  neces- 
sary, must  be  made  to  the  special  term  for  the  hearing  of  mo- 
tions, and  where  notice  is  not  necessary  to  the  special  term 
for  the  transaction  of  ex  parte  business,  except  where  other 
provision  is  expressly  made  by  law,  or  the  general  or  special 

62  Code  Civ.  Proc.  §  1212. 

63  Bissell  V.  New  York  Cent.  &  H.  R.  R.  Co.,  67  Barb.  385. 

64  Code  Civ.  Proc.  §  1214. 
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rules  of  practice.  In  the  county  of  Kings  all  such  applica- 
tions shall  be  made  at  the  special  term  for  the  hearing  of  mo- 
tions. Any  order  or  judgment  granted  in  violation  of  this 
provision  shall  be  vacated  by  the  special  term  at  which  the 
application  should  have  been  made,  or  by  the  appellate  di- 
vision of  the  supreme  court ;  and  no  order  or  judgment  granted 
in  violation  of  this  rule  shall  be  entered  by  the  clerk. "°° 

Notice.     A  defendant,  if  he  has  appeared  generally  but 

has  made  default  in  pleading,  is  entitled  to  at  least  eight  days' 
notice  of  the  time  and  place  of  an  application  to  the  court  for 
judgment.""  If  defendant  has  not  appeared  he  is  not  entitled 
to  such  notice.  But  giving  five  instead  of  eight  days'  notice 
of  application  for  judgment  does  not  render  the  judgment 
void."'  So  less  than  eight  days'  notice  is  proper  where  an  or- 
der to  show  cause  is  made  returnable  in  a  less  time."*  The 
cases  decided  under  the  old  Code  are  in  conflict  as  to  whether, 
in  an  action  where  an  application  for  judgment  must  be  made 
to  the  court,  an  appearance  after  the  time  for  answering  has 
expired  entitles  defendant  to  notice  of  the  application  for 
judgment  or  for  the  assessment  of  damages."^ 

Form  of  notice  of  application. 

[Title  of  cause.] 

Please  take  notice  that  the  plaintiff  will  apply  to  the  court, 

at ,  on ,  for  judgment  against  defendant,  in  the  above-enti- 
tled action,  for  the  relief  demanded  in  the  complaint. 

[Date.] 

[Signature  and  office  address  of  plaintiff's  attorney.] 

[Address  to  defendant's  attorney.] 

65  Rule  26  of  General  Rules  of  Practice.  Special  rules  in  foreclosure 
suits,  see  rule  60. 

66  Code  Civ.  Proc.  §  1219. 

67  Union  Trust  Co.  v.  Driggs,  62  App.  Div.  213,  218,  70  N.  Y.  Supp. 
947. 

88  Citizens'  Sav.  Bank  v.  Bauer,  49  Hun,  238,  1  N.  Y.  Supp.  450. 

69  That  it  does,  see  Martine  v.  Lowenstein,  68  N.  Y.  456;  Abbott  v. 
Smith,  8  How.  Pr.  463;  Carpenter  v.  New  York  &  N.  H.  R.  Co.,  11 
How.  Pr.  481:  that  It  does  not,  see  White  v.  Featherstonhaugh,  7 
How.  Pr.  357;  Pearl  v.  Robitschek,  2  Daly,  50. 
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■  Proof.     Upon  the  application,  the  plaintiff  must  file,  if 


the  default  was  in  appearing,  proof  of  service  of  the  sum- 
mons, or,  if  the  default  was  in  pleading,  proof  of  appearance,^ 
and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of 
service  thereof,  upon  the  defendant's  attorney;  and  in  either 
case,  proof  by  afiidavit,  of  the  default  which  entitles  him  to 
judgment.'" 

I 

§  2048.    Entry  on  application  to  the  court  where  service  of 
summons  is  by  publication. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does 
not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  re- 
quires, within  twenty  days  after  the  service  is  complete,  the 
plaintiff  may  apply  to  the  court,  or  a  judge  or  justice  thereof, 
for  the  judgment  demanded  in  the  complaint." 

Notice.     The  same  rule  applies  as  where  the  service'  of 

suihmons  is  personal.'^ 

Proof.     Upon  such  application,  he  must  file  proof  that 

the  service  is  complete,  and  proof,  by  affidavit,  of  the  defend- 
ant's default."  The  court,  or  a  judge  or  justice  thereof,  must 
require  proof  of  the  cause  of  action  set  forth  in  the  complaint 
to  be  made,  either  before  such  court,  or  such  judge  or  justice, 
or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascer- 
tained by  means  of  a  writ  of  inquiry  as  prescribed  in  section 
1215  of  the  Code.'*  It  will  be  noticed  that  the  Code  does  not 
specify  the  nature  of  the  proof  of  the  cause  of  action.'^ 

Where  the  defendant  is  a  nonresident,  or  a  foreign  corpora- 
tion, and  has  not  appeared,  the  plaintiff,  upon  the  application 
for  judgment  in  such  an  action,  must  produce  and  file  the  fol- 
lowing papers: 

70  Code  Civ.  Proc.  §  1214. 

'"■  Code  Civ.  Proc.  §  1216. 

72  See  ante,  §  2047. 

T3,  74,  Code  Civ.  Proc.  §  1216. 

75  Stow  V.  Stacy,  14  Civ.  Proc.  R.   (Browne)   45. 
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1.  Proof,  by  affidavit,  that  a  warrant  of  attachmeni,  granted 
in  the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit;  with  a  statement  of  the  value  thereof,  according  to 
the  inventory. 

3.  The  undertaking  mentioned  in  section  1216  of  the  Code,  if 
one  has  been  required.^" 

Proof  of  the  levy  of  the  attachment  is  jurisdictional  but 
affidavits  thereto  may  be  contradicted." 

Examination  of  plaintiff  as  to  payments.  If  the  de- 
fendant is  a  "nonresident  or  a  foreign  corporation,"  the  court, 
or  a  judge  or  justice  to  whom  such  application  is  made,  must 
require  the  plaintiff,  or  his  agent  or  attorney,  to  be  examined 
on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.^* 

Requiring  plaintiff  to  file  undertaking.  Before  render- 
ing judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom 
the  application  is  made,  may,  in  any  case,  in  its,  or  their,  dis- 
cretion, require  the  plaintiff  to  file  an  undertaking  to  abide 
the  order  of  the  court  touching  the  restitution  of  any  estate 
or  effects  which  may  be  directed  by  the  judgment  to  be  trans- 
ferred or  delivered,  or  the  restitution  of  any  money  that  may 
be  collected  usder  or  by  virtue  of  the  judgment,  in  case  the 
defendant  or  his  representative  applies  and  is  admitted  to  de- 
fend the  action  and  succeeds  ia  his  defense.^' 

Judgment.     A  judgment  shall  not  be  rendered  for  a 

sum  of  money  only,  except  in  an  action  to  recover  a  sum  of 
money  only  as  damages  (1)  for  breach  of  contract,  express 
or  implied,  other  than  a  contract  to  marry,  or  (2)  for  wrong- 
ful conversion  of  personal  property,  or  (3)  for  an  injury  to 
person*"  or  property,  in  consequence  of  negligence,  fraud,  or 
other  wrongful  act.*^ 

Te  Code  Civ.  Proc.  §  1217. 

■n  Capital  City  Bank  v.  Parent,  134  N.  Y.  527,  530. 

78,  79  Code  Civ.  Proc.  §  1216. 

80  Libel  is  an  injury  to  the  person.  Davis  v.  Fox,  1  App.  Div.  403,  37 
N.  Y.  Supp.  163. 

81  Code  Civ.  Proc.  §  1217,  in  connection  with  §  635. 
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§  2049.    Withdrawal  of  application  for  judgment. 

Where  an  application  is  made  to  the  court  for  judgment, 
it  cannot  be  withdrawn  without  the  express  permission  of  the 
c'ourt.^^ 

§  2050.    Second  application  to  another  judge. 

"Where  an  application  is  made  to  the  court  for  judgment,  a 
subsequent  application  for  judgment  shall  not  be  made  at  a 
term  held  by  another  judge,  except  where  the  first  application 
is  withdrawn  by  the  express  permission  of  the  court,  or  where 
the  directions  given  thereupon  require  an  act  to  be  done  be- 
fore judgment  can  be  rendered,  or  where  the  fact  of  the  former 
application  is  stated,  and  the  proceedings  thereupon,  and  sub- 
sequent thereto,  are  fully  set  forth,  in  the  papers  upon  which 
the  application  is  made.^^ 

§  2051.    Matters  admitted  by  default. 

The  default  admits  that  a  cause  of  action  exists  but  not  that 
plaintiff  is  entitled  to  the  precise  relief  demanded'*  nor  the 
existence  of  facts  alleged  extrinsic  to  the  cause  of  action.'^  A- 
default  admits  only  the  facts  pleaded  and  not  the  legal  con- 
clusions as  to  liability  or  the  extent  of  liability.'*  Defendant 
admits  simply  that  plaintiff  is  entitled  to  the  relief  which  the 
facts  properly  alleged  entitle  him  to,"  i.  e.,  he  concedes  the 
right  to  damages  but  not  the  amount  thereof.''  Plaintiff  is 
entitled  to  nominal  damages  though  he  introduces  no  evidence, 
but  proof  of  special  damages  must  be  made.  In  ejectment,  a 
default  admits  the  facts  alleged  in  the  complaint  so  that  plain- 
tiff is  entitled  to  judgment  without  proof  of  such  facts. '^ 

82,  83  Code  Civ.  Proc.  §  777. 

84  United  States  L.  Ins.  Co.  v.  Jordan,  46  Hun,  201. 

85  Stelle  V.  Palmer,  11  Abb.  Pr.  62. 

86  Bullard  v.  Sherwood,  85  N.  Y.  253. 
8T  Ar^all  V.  Pitts,  78  N.  Y.  239. 

88  Bassett  v.  French,  10  Misc.  672,  31  N.  Y.  Supp.  667. 

89  Sayres  v.  Miller,  10  Civ.  Proc.  R.    (Browne)    69. 
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§  2052.    Ascertaining  amount  of  damages. 

Defendant  having  defaulted  in  an  action  where  the  damages 
are  unliquidated  so  that  an  application  to  the  court  or  to  a 
justice  for  judgment  is  necessary,  the  question  arises  as  to 
how  far  proof  of  the  cause  of  action  is  necessary  and  the  man- 
ner in  which  and  before  whom  such  proof  shall  be  taken.^° 

Mode.     The  court,  or  a  judge  'or  justice  thereof,  may, 

without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make 
a  computation  or  assessment,  or  take  an  account,  or  proof  of 
a  fact,  for  the  purpose  of  enabling  it,  'or  them,  to  render  the 
judgment,  or  to  carry  it  into  effect;  or  it,  or  they,  may  in 
its,  or  their,  discretion,  direct  a  reference,  or  a  writ  of  inquiry, 
for  either  purpose;  except  that  where  the  action  is  brought 
to  recover  damages  for  a  personal  injury  or  an  injury  to  prop- 
erty, the  damages  must  be  ascertained  by  means  of  a  writ  of 
inquiry.'^ 


Review.     The  method  of  review  is  by  a  motion  to  set 

aside  the  inquisition.     The  order  is  appealable  to  the  appel- 
late division  but  is  not  reviewable  in  the  court  of  appeals."^ 

§  2053.    Reference  and  writ  of  inquiry. 

Inasmuch  as  many  of  the  rules  applicable  to  a  writ  of  in- 
quiry also  apply  to  a  reference,  these  two  modes  of  ascer- 
taining the  damages  will  be  considered  together.  The  gen- 
eral rules  relating  to  references  to  report  on  the  facts,  as  set 
forth  in  a  preceding  chapter,"^  apply  to  the  reference  except 
as  herein  specially  provided  for  and  hence  the  procedure  on 
the  reference  will  not  be  reiterated. 

A  writ  of  inquiry  is  proper,  in  the  discretion  of  the  court 
or  judge,  in  any  case  where  application  must  be  made  to  the 
court  for  judgment  as  by  default,  and  it  is  the  only  mode  of 
procedure  where  the  action  is  to  recover  damages  for  a  per- 

80  See  ante,  §  2048,  as  to  procedure  wliere  service  of  summons  is  not 
personal. 

91  Code  Civ.  Proc.  §  1215. 

92  Bassett  v.  French,  155  N.  Y.  46. 

93  Ante,  §§  1938-1943. 
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.  sonal  injury  or  an  injury  to  property.^*  It  was  formerly 
held  that  a  writ  of  inquiry  was  improper  in  an  equity  suit."' 

The  writ.     A  writ  of  inquiry  is  directed  to  the  sheriff 

"because  it  is  unknown  what  damages  the  plaintiff  hath  sus- 
tained," commanding  the  sheriff  to  inquire  into  such  dam- 
ages by  a  jury  impaneled  therefor  and  to  return  the  inquisi- 
tion to  the  court.  The  Code  rules  relating  to  writs  in  general 
apply  to  the  form  of  the  writ."*  It  is  not  fatal  that  the  writ 
errs  in  describing  the  court."^ 

— ^ — Where  executed.  A  reference  or  writ  of  inquiry  shall 
be  executed  in  the  county  in  which  the  action  is  triable,  unless 
the  court  shall  otherwise  order."' 

Notice.     In  a  case  where  an  application  fot  judgment 

must  be  made  to  the  court,  the  defendant  may  serve  upon  the 
plaintiff's  attorney,  at  any  time  before  the  application  for 
judgment,  a  written  demand  of  notice  of  the  execution  of 
any  reference  or  writ  of  inquiry,  which  may  be  granted  Upon 
the  application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  mUst  be  subscribed  by  the  defendant,  in  person, 
or  by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  in  section  four 
hundred  and  seventeen  of  the  Code,  concerning  the  offiice  ad- 
dress of  the  plaintiff's  attorney.  Thereupon  at  least  five  days' 
notice  of  the  time  and  place  of  the  execution  of  the  reference, 
or  writ  of  inquiry,  must  be  given  to  the  defendant,  by  service 
thereof  upon  the  person,  whose  name  is  subscribed  to  the 
demand,  in  the  manner  prescribed  for  service  of  a  paper  upon 
an  attorney  in  an  action."' 

94  Code  Civ.  Proc.  §§  1215,  1216;  Thompson  v.  Finn,  11  Wkly.  Dig. 
182. 

»=  Kreitz  v.  Frost,  55  Barb.  474. 

00  volume  1,  p.  225. 

87  Richardson  v.  Backiis,  1  Johns.  59. 

as  Rule  26  ot  General  Rules  of  Practice. 

80  Code  Civ.  Proc.  §  1219;  Potter  v.  Davison,  8  Abb.  Pr.  43.  Notice  of 
trial  correct  as  to  date  but  incorrect  as  to  day  is  good.  Wolfe  v.  Hor- 
ton,  3  Caines,  86.  Inquest  will  not  be  opened  because  of  defective 
notice  of  trial  where  party  was  not  misled.  N«w  York  Cent.  Ins. 
Co.  V.  Kelsey,  13  How.  Pr.  535. 
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Demanding  notice  of  the  execution  of  any  reference  or  writ 
of  inquiry  is  not  a  general  appearance  but  merely  entitles  de- 
fendant to  five  days'  notice  of  tlie  time  and  place  of  the  exe- 
cution of  the  reference  or  writ  of  inquiry.^"" 

Form   of  demand, 

[Title  of  cause.] 

,  the  defendant  in  the  ahove-entitled  action,  hereby  demands 

notice  of  the  execution  of  any  reference  or  writ  of  inquiry  which  may 
be  granted  on  plaintiff's  application  for  judgment  in  this  action. 

[Date.] 

[Signature,  etc.,  of  defendant's  attorney.] 

[Address  to  plaintiff's  attorney.] 

Mode  of  executing  writ.     The  Code  does  not  prescribe 


the  mode  of  executing  the  writ  and  the  practice  has  not  met 
with  much  consideration  from  the  courts  especially  in  recent 
years.  The  precise  manner  in  which  the  damages  are  to  be 
assessed  or  how  the  jury  are  to  be  impaneled  is  not  defined.^" 
If  it  is  probable  that  complicated  questions  of  law  will  arise, 
it  is  proper  to  order  the  writ  of  inquiry  to  be  executed  before 
the  court  at  a  trial  term  instead  of  before  a  sheriff.^"^  In  such 
a  case,  the  judge  is  not  the  mere  assistant  of  the  sheriff  but 
controls  the  inquiry.^"''  In  an  action  for  personal  injuries, 
where  defendant  makes  default,  the  court  may  order  that  the 
sheriff  attend  and  execute  the  writ  of  inquiry  in  open  court 
with  the  judge  presiding,  and  that  the  jury  be.  drawn  from 
the  panel  Of  jurors  then  in  attendance  at  a  regular  trial  term.^°* 
The  writ  may  be  executed  by  a  deputy  or  under  sheriff  unless 
the  writ  itself  requires  the  sheriff  to  attend  in  person.^"'  If 
a  juror  is  objected  to,  another  should  be  summoned  in  his 
place.^""     Objections  to  jurors  must,  however,  be  made  open- 

100  Arkenburgh  v.  Arkenburgh,  14  App.  Div.  367,  43  N.  Y.  Supp.  &92. 

101  Elsey  v.  International  R.  Co.,  93  App.  Div.  115,  87  N.  Y.  Supp.  28. 
loaCazneau  v.  Bryant,  13  Super.  Ct.  (6  Duer)  668 ;•  Joannes  v.  Fisk, 

26  Super.  Ct.  (3  Hob.)  710;  Dillaye  v.  Hart,  8  Abb.  Pr.  394. 
103  Ellsworth  V.  Thompson,  13  Wend.  658. 

10*  Elsey  v.  International  R.  Co.,  93  App.  Div.  116,  87  N.  Y.  Supp.  28. 
lOB  Tillotson  V.  Cheetham,  2  Johns.  63.  , 

106  Ellsworth  V.  Thompson,  13  Wend.  658. 
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ly."^  Both  p9,rties  may  subpoena  witnesses  who  are  sworn 
by  the  sheriff  where  the  writ  is  executed  before  him  and  by 
the  clerk  'of  the  court  where  the  writ  is  executed  at  trial  term. 
Defendant  may  cross-examine,  object  to  evidence,  and  ex- 
cept,^"* but  cannot  give  evidence  tending  to  disprove  the  cause 
of  aetion,^"^  though  he  may  give  evidence  in  mitigation  of 
damages. ^^°  Defendant  may  show  the  value  of  the  property 
converted. ^^^  Defendant  may  object  to  the  jurisdiction  of  the 
court  and  to  the  sufficiency  of  the  complaint  to  constitute  a 
cause  of  action.^^^  If  there  is  a  counterclaim  but  no  reply, 
plaintiff,  on  taking  an  inquest,  must  deduct  the  amount  of 
the  counterclaim.^^^  The  sheriff  should  not  allow  the  testi- 
mony to  be  taken  in  other  cases  before  submitting  one  to  the 
jury.^^*    The  sheriff  may  adjourn  the  execution  of  the  writ.^^^ 

Inquisition.     The  inquisition  is  signed  by  the  sheriff 

and  jury  where  executed  by  the  sheriff  but  the  jury  need  not 
sign  it  where  executed  at  the  trial  term. 

Form  of  writ  and   inquisition. 

The  People  of  the  State  of  New  York, 

To  the  sheriff  of  the  county  of ,  Greeting: 

Whereas,  in  an  action  hrought  by against in  the 


107  Butler  v.  Kelsey,  15  Johns.  177. 

108  Green  v.  Willis,  1  Wend.  78. 

109  Poster  V.  Smith,  10  Wend.  377. 

iioSaltus  V.  Kipp,  12  Super.  Ct.  (5  Duer)  646,  2  Abb.  Pr.  382;  Gil- 
bert V.  Rounds,  14  How.  Pr.  46.  But  such  evidence  cannot  be  given 
where  its  direct  effect  is  to  show  that  no  cause  of  action  exists. 
Thompson  v.  Lumley,  7  Daly,  74,  50  How.  Pr.  105. 

111  Duffus  v.  Bangs,  61  Hun,  23,  15  N.  Y.  Supp.  444. 

112  Pumpelly  v.  Village  of  Owego,  45  How.  Pr.  219. 
112  Potter  V.  Smith,  9  How.  Pr.  262. 

11*  Samuels  v.  Bryant,  4  Alb.  Law  J.  367;  Van  Waggenen  v.  McDonald, 
3  Wend.  478. 

115  Bastgate  v.  Hunt,  3  N.  Y.  Leg.  Obs.  77.  The  fact  that  defendant 
cannot  be  present  at  the  assessment  of  damages  by  a  sheriff's  jury  is 
no  reason  for  postponing  it,  unless  it  also  appears  that  if  he  were 
present  he  could  give  evidence. tending  to  lessen  the  verdict,  and  that 
the  facts  which  it  is  proposed  to  prove  by  him  are  denied  by  plaintiffs. 
Samuels  v.  Bryant,  14  Abb.  Pr.  (N.  S.)  442. 
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court,  such  proceedings  were  had,  upon  the  due  personal  service  of  the 

summons  and  complaint  therein  upon  said  that  the  said  

obtained  an  order  of  the  said  court,  directing  the  plaintiff's  damages 
in  the  said  action  to  be  assessed  by  a  jury,  a  copy  of  the  complaint  in 
said  action  being  hereunto  annexed: 

Therefore  -we  command  you  that  by  the  oaths  of  twelve  good  and 
lawful  men  of  your  county,  you  diligently  inquire  what  damages  the 

said  hath  sustained  for  and  on  account  of  the  matters  alleged 

in  said  complaint,  and  that  you  with  all  convenient  speed>  return  to  the 

office  of  the  clerk  of  the  inquisition  taken  by  you,  by  virtue  of 

this  writ,  under  your  seal  and  the  seals  of  those  by  whose  oaths  you 
shall  take  that  inquisition,  together  with  this  writ. 

'Witness, ,  Esq., ,  at  the  the day  of  , 

190—. 

[Signature  and  office  address  of  attorney.] 

[Signature  of  clerk.] 

[Venue.] 

Inquisition,  taken  the  day  of in  the  year .  before 

me,   ,   sheriff  of  the  county  of  ,  at  .   in   the  said 

,  by  virtue  of  a  certain  writ,  of  inquiry  of  damages  to  me  directed, 

and  to  this  inquisition  annexed,  to  inquire  of  and  concerning  certain 
matters  in  the  said  writ  contained,  specified  by  the  oaths  of  [here  name 

the  jurors],  twelve  good  and  lawful  men  of  the  said county,  who 

being  chosen,  tried  and  sworn,  say,  upon  their  oaths,  that  the  plaintiff, 

,  in  the  said  writ  named,  has  sustained  damages  by  reason  of  the 

matter  in  the  said  writ  contained,   to   the  amount  of dollars, 

besides  the  costs  and  charges  by  the  said ,  about  this  suit  in  that 

behalf  expended,  and  for  those  costs  and  charges  to  the  amount  of 


In  witness  whereof,  as  well  I,  the  said  sheriff,  as  the  jurors  aforesaid, 
to  this  inquisition  have  set  our  hands  and  seals,  the  day  and  year  above 
written. 

Jurors.  [Signature  and  seal  of  sheriff.] 

[Signature  of  each  juror.] 

Form  of  return  to  be  endorsed  on  writ. 

The  execution  of  the  within  writ  appears  by  the  inquisition  hereto 
annexed. 

[Date.]  [Signature], 

Sheriff. 

Subsequent  procedure.  Where  a  reference  or  writ  of 

inquiry  is  directed,  the  court,  or  a  judge  or  justice  thereof, 

may  direct  that  the  report  or  inquisition  be  returned  to  the 

N.    Y.  Prac— 180. 
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court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may,  in  its,  or  their,  discretion,  except 
where  special  provision  is  otherwise  made, by  law,  omit  that 
direction ;  in  which  case  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  report  of  the  referee,  or  for  the 
damages  ascertained  by  the  inquisition,  without  any  further 
application.^^" 

New  hearing  or  new  writ.    "Where  a  reference,  or  a 

writ  of  inquiry,  directed  as  prescribed  in  section  1015,  or  sec- 
tion 1215  of  the  Code,  has  been  executed,  "either  party  may 
apply  for  an  order,  directing  a  new  hearing,  or  a  new  writ  of 
inquiry,  upon  proof  by  affidavit,  that  error  was  committed,  to 
his  prejudice,  upon  the  hearing,  or  in  the  report,  or  upon  the 
execution  of  the  writ,  or  in  the  inquisition.  "^^^  It  seems 
that  this  method  of  review  is  the  only  way  in  which  the  as- 
sessment of  damages  can  be  reviewed."'  A  motion  to  set 
aside  the  writ  cannot  be  made  until  the  writ  is  before  the 
court,^^°  but,  in  a  proper  case,  the  application  may  be  granted, 
after  judgment  has  been  entered,  in  which  case  the  judgment 
may  be  set  aside,  either  then  or  after  the  new  hearing,  or  the 
execution  of  the  new  writ,  as  justice  requires.^^"  Delay  in 
moving  may  be  fatal.^^^  The  affidavit  to  move  to  set  aside 
an  inquest  must  state  that  an  inquest  was  taken  by  default; 
the  clerk's  certificate  cannot  be  received  unless  a  copy  has 
been  served. ^^^  The  motion  must  be  made  at  special  term, 
and  the  proof  must  be  by  affidavit. 

lie  Code  Civ.  Proc.  §  1215;  Elsey  v.  International  R.  Co.,  93  App. 
Dlv.  115,  87  N.  Y.  Supp.  28. 

117  Code  Civ.  Proc.  §  1232.  Grounds  for  setting  aside  report  of  ref- 
eree', see  ante,  §  1902. 

118  See  Bossout  v.  Rome,  W.  &  O.  R.  Co.,  131  N.  Y.  37. 

119  Abeel  v.  Wolcott,  1  Caines,  250. 

120  Code  Civ.  Proc.  §  1232. 

-121  Application  to  set  aside  irregular  inquest  not  to  be  granted,  if 
made  later  than  the  next  term.  McEvers  v.  Markler,  1  Johns.  Cas.' 
248,  Colem.  &  C.  Cas.  96.  So  of  seven  years.  Thorp  v.  Fowler,  5  Cow. 
446.  Delay  of  two  years  held  fatal.  Hendricks  v.  Carpenter,  1  Abb. 
Pr.  (N.  S.)  213,  25  Super.  Ct.  (2  Rob.)   625. 

'22  Fink  V.  Bryden,  3  Johns.  244. 
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The  inquest  may  be  set  aside  because  of  the  admission  of 
improper  evidence/^'  or  because  a  bystander  was  allowed  to 
mix  and  converse  -v^ith  the  jury.^^*  But  not  because  'of  the  in- 
sufficiency of  the  evidence/^^  nor  to  enable  a  party  to  pro- 
duce a  material  witness  where  it  is  shown  that  the  party 
was  guilty  of  gross  laches  in  his  effort  to  procure  the  attend- 
ance of  such  witness  ;^^^  nor  because  of  the  excess  of  parties, 
a  variance  or  the  improper  allowance  of  an  amendment  ;^^' 
nor  because  of  irregularity  in  summoning  the  jurors,  the  read- 
ing of  the  complaint  in  evidence,  Or  eXcessiveness  of  damages 
where  the  evidence  is  not  disclosed  on  the  motion.*^*  Fur- 
thermore, the  inquest  should  not  be  set  aside  where  defend- 
ant 's  answer  is  bad,^^"  nor  where  the  coui't  is  not  fully  satis- 
fied that  the  defendant  has  evidence  which  will  materially 
reduce  the  reeovery.^^" 

Where  an  assessment  of  damages  by  a  sheriff's  jury  has 
been  set  aside  for  irregularity,  it  is  not  proper  that  the  second 
assessment  should  be  made  by  the  same  jury  which  made  the 
first  assessment.^^^ 

§  2054.    Assessment  aitef  remittitur  from  cOurt  of  appeals. 

Section  194  of  the  Code  provides  as  follows:  "tJpon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  neW  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant ;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assessment  of 

123  But  only  wfiere  injustice  has  been  d6ne.  Ward  v.  Haiglit,  3 
Johns.  Cas.  80;  Mankleton  v.  Lilly,  3  State  Rep.  Ail,  25  Wkly.  Dig. 
354. 

12*  Woods  V.  Hart,  Golem.  &  C.  Cas.  447. 

125  Greenleaf  v.  BrooKlyn,  F.  &  G.  F.  R.  Co.,  102  N.  Y.  96. 

126  O'Meara  v.  Intei-urban  St.  R.  Co.,  87  N.  Y.  Supp.  405. 

127  Burgfer  V.  Baker,  4  Abh.  Pr.  11. 

12S  Jennings  v.  Asten,  12  Super.  Ct.  (5  Duef)  695,  3  Abb.  Pr.  373 
i2»  Hunt  V.  Mails,  1  Code  R.  118. 

isfrLeightoTi  V.  Wood,  17  Abb.  Pr.  177;  Code  Civ.  Proc.  |  1232. 
131  It  seems,  however,  that  a  new  panel  need  not  be  drawn.   Samuels 
V.  Bryant,  14  Abb.  Pr.  (N.  S.)  442. 
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damages,  or  any  other  proceeding,  requisite  to  render  the  judg- 
ment effectual,  may  be  had  in  the  latter  court."  The  practice 
in  a  proceeding  to  assess  damages  in  such  cases  is  not  specially 
laid  down  in  the  Code.^^^  The  assessment  must  be  in  the 
court  of  original  jurisdiction  which  proceeds  in  a  manner 
similar  to  the  taking  of  an  ordinary  inquest.  There  is  noth- 
ing which  compels  its  execution  at  a  trial  term,  though  it  is 
better  to  so  execute  it  as  a  jury  is  there  already  provided. 
The  assessment  cannot  be  reviewed  by  a  motion  for  a  new 
trial  but  the  proper  practice  is  to  move  to  set  aside  the  as- 
sessment. The  order  granted  thereon  is  appealable,  it  seems, 
to  the  appellate  division  but  no  further  appeal  can  be  taken 
to  the  court  of  appeals.  Furthermore,  the  judgment  entered  on 
the  assessment  is  not  reviewable  on  appeal  on  legal  grounds.^^^ 
The  motion  may  be  made  at  the  trial  term,^^*  and  the  usual 
practice  is  to  make  the  motion  on  the  rendering  of  the  ver- 
dict on  the  minutes  of  the  court  and  then,  if  an  appeal  is  de- 
sired, to  make  and  settle  a  case  and  exceptions. ^^^  The  ap- 
pellate division  may  direct  a  new  assessment  without  permit- 
ting plaintiff  to  accept  a  reduced  verdict.^''  An  assessment 
of  damages  is  not  necessary  where  the  trial  court  has  found 
the  amount  thereof  by  a  reference  previous  to  the  appeal.^^^ 

ART.  III.     OPENING. 

§  2055.     General  considerations. 

The  question  of  when  a  judgment  will  be  vacated  and  the 
procedure  thereon  have  been  already  considered  and  the  rules 
hitherto  laid  down  apply  to  the  vacation  of  judgments  by 
default.  It  has  been  deemed  advisable,  however,  to  separate- 
ly consider  rules  particularly  relating  to  the  opening  of  judg- 

132  Yaw  V.  Whitmore,  66  App.  Div.  317,  72  N.  Y.  Supp.  765. 

133  Bossout  V.  Rome,  W.  &  0.  R.  Co.,  131  N.  Y.  37. 

134,  135  Yaw  V.  Whitmore,  66  App.  Div.  317,  72  N.  Y.  Supp.  765. 

iseLewin  v.  Lehigh  Valley  R.  Co.,  66  App.  Div.  409,  414,  72  N.  Y. 
Supp.  881. 

137  Wright  V.  City  of  Mt.  Vernon,  78  App.  Div.  467  79  N  Y  Supp 
S94. 
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ments  by  def.ault.^'^  The  opening  of  a  default  judgment  is 
not  identical  ■  with  its  reversal  or  vacation  but  is  merely  a 
mode  of  allowing  the  defendant  a  hearing  on  the  merits,  since 
the  judgment  may  still  stand  as  a  security  for  the  fulfillment 
of  the  terms  imposed  on  the  applicant.^'*^  The  giving  leave 
by  the  appellate  division,  upon  payment  of  costs,  to  apply  to 
the  court  below  to  open  a  default,  is  not  to  be  taken  as  an 
intimation  that  the  default  ought  to  be  opened.^^" 

§  2056.    Jurisdiction. 

The  fact  that  a  county  court  has  acquired  jurisdiction  of 
the  person  and  property  of  a  lunatic  does  not,  in  the  absencb 
of  laches,  oust  the  supreme  court  of  jurisdiction  to  open  his 
default."^ 

§  2057.-    Grounds. 

Section  724  of  the  Code  which  authorizes  the  opening  of  a 
judgment  taken  through  "mistake,  inadvertence,  surprise,  or 
excusable  neglect"  of  the  party  against  whom  judgment  is 
entered  has  already  been  considered,^^^  but  the  power  to  open 
a  default  judgment  is  not  limited  by  such  Code  section."' 

Absence  of  party.     The  absence  of  a  party,  as  where 

he  is  in  prison,^**  is  ground  for  opening. 

Illness  of  party.  The  illness  of  defendant,  under  spe- 
cial circumstances,  may  constitute  ground  for  opening  a  de- 
fault."^ 

1S8  Right  of  defendant  who  has  not  appeared  to  defend  after  judg- 
ment where  service  is  by  publication,  see  vol.  1,  p.  781. 

139  See  6  Enc.  PI.  &  Pr.  151,  note;  Appel  v.  Brooks,  54  State  Rep.  63, 
24  N.  Y.  Supp.  100;  Abram  French  Co.  v.  Marx,  8  Misc.  490,  28  N.  Y. 
Supp.  749. 

"0  Csatlos  V.  Metropolitan  St.  R.  Co.,  67  App.  Div.  459,  73  N.  Y.  Supp. 
981. 

"1  Kent  V.  West,  22  Misc.  403,  50  N.  Y.  Supp.  339. 

14=  See  ante,  p.  2820. 

143  See  ante,  §  2022,  last  paragraph.  There  must,  however,  be  some 
ground  for  equitable  interference.  Ingalls  v.  Merchants'  Nat.  Bank,  51 
App.  Div.  305,  64  N.  Y.  Supp.  911. 

144  Bonnell  v.  Rome,  W.  &  O.  R.  Co.,  12  Hun,  218. 

145  Carey  v.  Browne,  67  Hun,  516,  22  N.  Y.  Supp.  521. 
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Infancy  of  defendant.     A  judgment  taken  by  default 


will  not  be  vacated  on  the  ground  that  the  defendant  was 
not  of  age  at  the  time  of  said  judgment  and  that,  therefore, 
it  is  void,  but  the  proper  remedy  is  a  motion  to  open  the  default 
and  allow  the  defendant  to  come  in  and  defend.^** 

Absence  of  defendant's  attorney.    Judgment  may  be 

opened  where  defendant's  attorney  has  failed  to  appear,"^  as 
where  he  was  engaged  in  another  court,"*  or  was  siek.^*' 
But  a  refusal  to  open  a  default  judgment,  where  no  reason 
is  given  for  the  absence  of  defendant's  attorney,  will  not  be 
disturbed.^^" 

Ignorance  or  incompetency  of  counsel.  Ignorance,  in- 
competency, or  negligence  of  counsel  is  ground  for  opening 
a  default.i^^ 

Fraud.     Fraud  and  collusion  in  obtaining  the  judgment 

is  ground  for  opening.^^^ 

Discharge  in  bankruptcy.    A  default  may  be  opened 

on  terms  where  defendant  has  been  discharged  in  bankruptcy 
after  answer  and  before'  the  rendition  of  judgment,  to  enable 
defendant  to  put  in  a  supplemental  answer  setting  up  the  dis- 
charge.^^^ 

Mistake  of  clerk  in  entering  judgment.     Xt  seems  that 

if  interest  is  illegally  charged  in  a  judgment  by  default  entered 
upon  a  verified  complaint  by  the  clerk  without  application  to 
the  court,  defendant's  remedy  is  by  a  motion  to  excuse  the 
default  and  for  leave  to  defend,  which  if  granted,  will  enable 
him  to  offer  to  allow  judgment  for  the  amount  conceded  to  be 
due,  and  defend  as  to  the  rest.^'* 

146  Appel  V.  Brooks,   54  State  Rep.  63,  24  N.  Y.   Supp.  100. 

147  Atkinson  v.  Abraham,  78  App.  Dlv.  498,  79  N.  Y.  Supp.  680. 

148  Fowler  v.  Hay,  1  How.  Pr.  40.  See,  also,  Kitson  v.^  Blake,  39 
State  Rep.  45,  14  N.  Y.  Supp.  446. 

149  Sheridan  v.  Kelly,  2  How.  Pr.  28. 

150  Greenberg  v.  Angerman,  84  N.  Y.  Supp.  244. 

151  Gideon  v.  Dwyer,  17  Misc.  233,  40  N.  Y.  Supp.  1053;  Berkeley  v. 
Kennedy,  65  App.  Div.  613,  72  N.  Y.  Supp.  734.  See,  also,  Simon  v. 
Borden's  Condensed  Milk  Co.,  84  N.  Y.   Supp.  476. 

i52Hartigan  v.  Nagle,  11  Misc.  449,  32  N.  Y.  Supp.  220. 

153  Kahn  &  Co.  t.  Casper,  51  App.  Div.  540,  64  N.  Y.  Supp.  838. 

i64Bullard  v.  Sherwood,  85  N.  Y.  253. 
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Greater  relief  than  demanded.    A  default   judgment 


giving  greater  relief  than  that  demanded  should  be  set  aside.^^^ 
And  it  seems  that  the  same  rule  applies  although  the  prayer 
for  relief  has  been  amended  unless  notice  of  such  amendment 
has  been  given  to  defendant.^^* 

§  2058.     Grounds  for  refusing. 

A  motion  to  'open  a  default  should  not  be  granted  where 
leave  so  to  do  was  granted  but  the  court  refused  to  set  aside 
the  judgment  whereupon  defendant  appealed,  several  years 
having  elapsed  and  plaintiff  having  died  in  the  meantime. ^^^ 
So  where  the  party  has  deceived  the  court,  it  may  refuse  to 
open  his  default.^^^  And  a  default  will  not  be  opened  merely 
to  permit  evidence  in  mitigation  of  damages.^^*  But  payment 
of  a  judgment  taken  by  default  is  not  a  bar  to  a  motion  to 
open  the  default.""  The  denial  of  a  motion  to  set  aside  an 
inquest  does  not  bar  a  motion  to  vacate  the  judgment  entered 
thereon.^^^ 

The  old  rule  was  that  a  default  would  not  be  opened  to  let 
in  a  so-called  unconscionable  defense  such  as  usury  or  the 
statute  of  limitations,"^  but  such  defenses  are  not  now  dis- 
criminated against.^^^ 

§  2059.    Effect  of  stipulations  and  agreements. 

The  right  to  take  a  default  may  be  affected  by  stipulation. 
A  stipulation  not  reduced  to  writing  may  be  set  up  to  excuse 

155  Andrews  v.  Monilaws,  8  Hun,  65.  So  such  a  judgment  may  be 
collaterally  attacked.    Clapp  v.  McCabe,  155  N.  Y.  525. 

16S  Cassidy  v.  Boyland,  15  Civ.  Proc.  R.  (Browne)  320.  Such  a  judg- 
ment is  voidable  but  not  void.     Carr  v.  Sterling,  114  N.  Y.  558. 

15T  Wight  V.  Bennett,  30  State  Rep.  161,  8  N.  Y.  Supp.  808. 

i58Hansdell  v.  National  R.  &  N.  Co.,  20  App.  Div.  388,  46  N.  Y.  Supp. 
819. 

159  Hays  V.  Berryman,  19  Super.  Ct.   (6  Bosw.)   679. 

180  Arnold  v.  Norfolk  &  N.  B.  Hosiery  Co.,  47  State  Rep.  362,  47  N.  Y. 
Supp.  957. 

161  Reidy  v.  Blelstift,  31  Misc.  181,  63  N.  Y.  Supp.  974. 

162  Beach  V.  Fulton  Bank,  3  Wend.  573. 

163  Benedict  v.  Arnoux,  85  Hun,  283,  32  N.  Y.  Supp.  905. 
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a  default  but  not  to  impeach  its  regularity.'"  The  fact  that 
an  inquest  Avas  taken  after  an  appointment  of  a  meeting  to 
compromise  is  a  sufficient  excuse. '"^  But  negotiations  for  a 
settlement,  without  an  express  agreement  to  suspend  proceed- 
ings, will  not  excuse  a  regular  default."" 

§  2060.     Who  may  move. 

A  ."judgment  entered  by  default  against  a  defendant  after 
service  of  the  summons  upon  another  person  having  a  some- 
what similar  name  will  not  be  set  aside  upon  motion  of  the 
latter,  as  such  judgment  cannot  be  enforced  against  him  and 
he  cannot  force  himself  into  the  record;  although  it  seems 
that  the  defendant  might  move  to  set  aside  the  judgment  on 
the  ground  that  he  had  not  been  served  with  process.'^'  So 
a  default  judgment  entered  against  "Zachariah"  B.,  the  name 
Zachariah  having  been  alleged  by  plaintiff  to  be  fictitious  and 
defendant's  Christian  name  unknown,  will  not  be  vacated  on 
motion  of  "Zax"  B.,  for  failure  to  serve  summons,  no  effort 
having  been  made  to  enforce  it  against  Zax.'°*  But  an  intend- 
ed defendant  against  whom  a  judgment  was  taken  on  an  an- 
swer by  a  stranger  may  come  in  and  have  it  set  aside  on  mo- 
tion."^ The  personal  representatives  of  a  deceased  defendant 
against  whom  judgment  was  taken  by  default  in  his  lifetime 
may  not  move  to  open  such  default  until  they  have  become 
parties  to  the  action.'" 

§  2061.     Time  for  motion. 

The  lapse  of  a  year  does  not  necessarily  preclude  the  right 

164  Wager  v.  Stickle,  3  Paige,  407. 

165  Brevort  v.  Sayre,  Colem.  &  C.  Cas.  419. 

166  Norton  v.  Kosboth,  Hopk.  Ch.  101. 

167  Upham  V.  Cohn,  14  Civ.  Proc.  R.  (Browne)  27. 

168  Meurer  v.  Berlin,  80  App.  Div.  294,  80  N.  Y.  Supp.  240. 

169  Smitb  ■?.  Jackson,  20  Abb.  N.  C.  422,  12  Civ.  Proc.  R.  (Browne) 
428. 

I'ophilipe  V.  Levy,  15  Civ.  Proc.  R.  (Browne)  68.  16  State  Rep. 
889.  3  N.  Y.  Supp.  664. 
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to  move,^^^  but  the  motion  may  be  denied  for  laches.^^^  Wait- 
ing, after  notice  of  assessment,  till  judgment  entered  on  an 
irregular  default,  before  moving  against  the  default,  is  a  waiv- 
er of  the  irregularity.^^* 

§  2062.    Notice  of  motion. 

Notice  of  the  motion  should  be  given  the  judgment  creditor 
or  his  successor  or  representative.  If  the  judgment  has  been 
assigned,  notice  should  be  given  to  the  assignee.^^*  If  based 
on  an  irregularity,  then,  of  course,  the  notice  must  specify 
such  irregularity.  But  entering  judgment  by  default  after 
service  of  an  answer  is  nol;  a  mere  irregularity  within  the  rule 
requiring  an  irregularity  complained  of  to  be  specified.^^^  If 
there  is  no  hearing  on  the  merits  no  greater  relief  can  be  grant- 
ed than  that  sought  iu  the  notice  of  motion.^^" 

§  2063.    Motion  papers. 

The  motion  must  be  based  on  an  affidavit  which  must  state 
that  a  default  has  been  taken,^^^  and  set  forth  the  excuses 
for  not  pleading.^^^  A  meritorious  defense  must  also  be  dis- 
closed.^^" 

171  Kiefer  v.  Grand  Trunk  R.  Co.,  28  State  Rep.  474,  8  N.  Y.  Supp. 
230;  Dinsmore  v.  Adams,  49  How.  Pr.  238,  5  Hun,  149. 

172  Eighteen  months.  Wygant  v.  Brown,  27  State  Rep.  4,  7  N.  Y. 
Supp.  490.  Six-  years.  Drummond  v.  Mat'tliews,  42  State  Rep.  117,  17 
N.  Y.  Supp.  726;  Tooker  v.  Booth,  7  Misc.  421,  27  N.  Y.  Supp.  974.  Four- 
teen years.  Wade  v.  De  Leyer,  40  Super.  Ct.  (8  J.  &  S.)  541.  Laches 
held  not  ground  for  refusing  in  Lorzing  v.  Bisenberg,  5  Misc.  358,  25 
N.  Y.  Supp.  750;  Arnold  v.  Norfolk  &  N.  B.  Hosiery  Co.,  47  State  Rep. 
362,  19  N.  Y.  Supp.  957. 

173  Gallagher  v.  White,  5  N.  Y.  Leg.  Obs.  100. 

174  Robinson  v.  American  Chemical  Co.,  9  Civ.  Proc.  R.  (Browne)  78. 

175  Decker  v.  Kitchen,  21  Hun,  332. 

176  Headdings  v.  Gavette,  86  App.  Div.  592,  83  N.  Y.  Supp.  1017. 

177  Pike  V.  Power,  1  How.  Pr.  53. 

178  McKinstry  v.  Edwards,  2  Johns.  Cas.  113 ;  Johnson  v.  Clark,  6 
Wend.  517. 

178  Cooper  V.  Findley,  53  Super.  Ct.  (21  J.  &  S.)  524;  Randall  v. 
United  L.  &  A.  Ins.  Ass'n,  39  State  Rep.  155,  14  N.  Y.  Supp.  631;  Devlin 
V.  Boyd,  69  Hun,  328,  23  N.  Y.  Supp.  523. 
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AflBdavit  of  merits.     In  all  cases  where  the  application 


to  vacate  a  judgment  is  not  based  on  want  of  jurisdiction  or 
irregularity  but  upon  something  presented  as  an  "excuse" 
by  the  defendant,  he  must  make  an  affidavit  of  merits. ^^^ 
Failure  to  serve  an  affidavit  of  merits  is  not  fatal,  however, 
where  the  summons  was  accompanied  by  a  notice  that  on  de- 
fault a  money  judgment  for  a  specified  sum  would  be  taken 
and  judgment  is  entered  against  defendant  on  a  complaint 
charging  fraud  and  he  is  subsequently  arrested  on  a  body 
execution,  especially  where  defendant  concedes  the  debt  to 
be  due  and  unpaid.^^^  In  short,  an  affidavit  of  merits  is  not 
required  where  the  court  has  no  discretion  but  must  vacate  the 
judgment  as  a  matter  of  right.^*^  The  affidavit  of  merits  can- 
not be  controverted^^^  in  so  far  as  th6  merits  are  concerned.^** 

Copy  of  proposed  answer.     The  papers  must  contain  a 

copy  of  the  proposed  answer.^*^ 

180  1  Black,  Judg.  423 ;  Stewart  v.  McMartin,  2  How.  Pr.  38 ;  PoBkin 
V.  Priedlander,  23  Misc.  475,  51  N.  Y.  Supp.  398;  Davis  v.  Solomon, 
25  Misc.  695,  56  N.  Y.  Supp.  80;  Gold  v.  Hutchinson,  26  Misc.  1,  55 
N.  Y.  Supp.  575.    Contents  of  affidavit  of  merits,  see  vol.  1,  p.  561. 

181  Morris  v.  Kahn,  31  Misc.  25,  62  N.  Y.  Supp.  1040. 

182  American  Audit  Co.  v.  Industrial  Federation,  84  App.  Div.  304.  82 
N.  Y.  Supp.  642. 

183  Hanford  v.  McNair,  2  Wend.  286;  Gideon  v.  Dwyer,  17  Misc.  233, 
40  N.  Y.  Supp.  1053. 

184  The  riile  that  counter  affidavits  of  want  of  merits  cannot  be  ad- 
mitted to  disprove  an  affidavit  of  merits  is  confined  to  the  point  of 
controverting  the  merits.  Where  excuse  is  alleged  for  presenting 
an  affidavit  made  by  attorney  or  agent,  plaintiff  may  present  affidavits 
to  show  that  the  excuse  is  false  or  frivolous.  Johnson  v  Lynch,  15 
How.  Pr.  199. 

i85Maguire  v.  Maguire,  75  App.  Div.  534,  78  N.  Y.  Supp.  312;  Allen 
v.  Fowler  &  Wells  Co.,  45  App.  Div.  506,  61  N.  Y.  Supp.  325;  Richardson 
V.  Sun  Printing  &  Pub.  Ass'n,  20  App.  Div.  329,  46  N.  Y.  Supp.  814; 
Powers  V.  Trenor,  3  Hun,  3,  5  T.  &  C.  231;  Weston  v.  McCormick,  3 
Month.  Law  Bui.  11;  Sutherland  v.  Mead,  80  App.  Div.  103,  80  N.  Y. 
Supp.  505;  Schumpp  v.  Interurban  St.  R.  Co.,  81  App.  Div.  576,  81  N.  Y. 
Supp.  366.  This  rule  applies  equally  well  where  the  moving  party  is 
the  city  of  New  York.  Meyer  v.  City  of  New  York,  80  App.  Div.  584, 
80  N.  Y.  Supp.  774.  That  it  is  not  necessary  in  certain  cases,  see  Carey 
V.  Browne,  67  Hun,  516,  22  N.  Y.   Supp.  521. 
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§  2064.    Hearing. 

Where  the  averments  of  the  proposed  answer  show  a  case 
entitling  the  moving  defendant  to  relief,  and  there  is  no  im- 
'putation  upon  the  good  faith  of  the  application,  the  court  will 
not  consider  or  pass  upon  the  weight  of  the  proof. '■^''  So  the 
question  whether  the  complaint  states  a  cause  of  action  will 
not  be  considered.^" 

Reference.     A  reference  to  take  proof  is  often  ordered 

where  the  affidavits  are  conflicting."* 

Burden  of  proof.     The   burden   of   establishing   good 

faith  is  on  the  moving  party. ^*' 

Discretion  of  court.  The  opening  a  default  is  a  mat- 
ter of  favor  and  not  of  right,^'"  but  it  is  al;iiost  a  matter  of 
course  on  defendant  swearing  to  merits  and  paying  costs.^^^ 
The  discretion  will  not  ordinarily  be  interfered  with  on  appeal 
except  in  case  of  clear  abuse.^'^ 

§  2065.    Imposing  terms. 

The  order  may  impose  terms,^'^  which  terms  are  in  the  dis- 
cretion of  the  court.^"*  Although  it  is  usual,  in  setting  aside 
a  regular  judgment,  to  condition  the  order  upon  payment  of 
the  costs  incurred  in  entering  the  judgment,  yet  where  a  judg- 
ment was  obtained  by  default  in  consequence  of  a  misappre- 
hension of  the  defendant's  attorney,  and  on  the  defendant's 
motion  to  vacate  it  his  affidavits  that  there  was  no  cause  of 

186  King  V.  Sullivan,  31  App.  Div.  549,  52  N.  Y.  Supp.  130. 
isTCroden  v.  Drew,  10   Super.  Ct.   (3  Duer)    652. 

188  Kinney  v.  Meyer,  32  State  Rep.  545,  10  N.  Y.  Supp.  448;  Dovale 
V.  Ackerman,  27  State  Rep.  895,  7.N.  Y.  Supp.  833. 

189  Affidavit  of  merits  is  not  of  itself  sufficient.  Deane  v.  Loucks,  58 
Hun,  555,  12  N.  Y.  Supp.  903. 

ISO  Henry  Huber  Co.  v.  Soles,  12  Misc.  548,  34  N.  Y.  Supp.  17. 
laiQuinn  v.  Case,  2  Hilt.  467;  Commissioners  of  Excise  v.  Hollister, 
2  Hilt.  588. 

192  See  G'Meara  v.  Interurban  St.  R.  Co.,  87  N.  Y.  Supp.  405. 

193  Gerard  v.  Gerard,  2  Barb.  Ch.  73. 

194  Jackson  v.  Brunor,  16  Misc.  294,  38  N.  Y.  Supp.  110;  Flannery  v. 
James,  18  Wkly.  Dig.  557. 


2876  JUDGMENT  BY  DEFAULT.  §   2065 


Art.  III.     Opening. — Imposing    Terms. 


action  were  not  denied  by  the  plaintiff,  the  judgment  was 
vacated,  with  costs  of  motion. ^^^  Costs  should  not  be  di- 
rected to  abide  the  event.^''^  Besides  the  payment  of  costs  it 
has  been  held  proper  to  require  an  immediate  reference  and 
a  speedy  trial,^"^  or  a  stipulation  that  in  case  of  the  death  of 
plaintiff  his  testimony  taken  on  the  inquest  be  read  on  the 
trial  ;^^'  but  requiring  a  trial  on  a  printed  case,^^"  or  a  waiver 
of  the  right  to  appeal,^""  or  a  stipulation  to  stay  the  proceed- 
ings on  a  judgment  recovered  by  defendant  against  plain- 
tiff,-"^ have  been  held  improper.  So  the  interposing  of  speci- 
fied defenses  should  not  be  barred. ^°^  But  security  for  costs 
may  be  required  in  a  case  where  security  may  be  ordered.-"' 

Defendant  may  refuse  to  accept  the  order,  and  allow  the 
judgment  to  stand,  or  may  appeal  from  so  much  of  the  order 
as  imposes  a  condition.^"* 

If  defendant  does  not  serve  the  order  or  pay  the  costs  im- 
posed as  a  condition,  judgment  by  default  may  be  entered  in 
disregard  of  the  order. ^"^ 

Requiring  imdertaking.  It  is  common  practice  to  re- 
quire a  bond  or  undertaking  to  secure  any  judgment  recov- 
ered.^"^ 

1S5  Kane  v.  Demarest,  13  How.  Pr.  465. 

196  Richardson  v.  Sun  Printing  &  Pub.  Ass'n,  20  App.  Div.  329,  46 
N.  Y.  Supp.  814. 

197  Delany  v.  Delany,  2  T.  &  C.  530. 

198  Sweet  v.  Metropolitan  St.  R.  Co.,  18  Misc.  355,  41  N.  Y.  Supp.  549. 
i99Hinz  Y.  Starin,  25  State  Rep.  329,  6  N.  Y.  Supp.  165. 

200  Fuchs  &  L.  Mfg.  Co.  v.  Springer  &  W^lty  Co.,"  15  Misc.  443,  37 
N.  Y.  Supp.  24. 

201  Mumford  v.  Sprague,  11  Paige,  438. 

202  Horn  v.  Brennan,  46  How.  Pr.  479;  Bank  of  Kinderhook  v.  Gifford, 
40  Barb.  659. 

203  McGilivray  v.  Standard  Oil  Co.,  6  State  Rep.  868;  Thayer  v. 
Mead,  2  Code  R.  18. 

204  Delany  v.  Delany,  2  T.  &  C.  530.  Compare,  however.  Gale  v  Ver- 
non, 6  Super.  Ct.   (4  Sandt)   709. 

205  McGaffigan  v.  Jenkins,  1  Barb.  31. 

2ooHornthal  v.  Finelite,  60  State  Rep.  838,  29  N.  Y.  Supp.  686;  Dud- 
ley V.  Brinck,  8  Misc.  '76,  28  N.  Y.  Supp.  527;  Duncan  v.  Western 
Union  Min.  Co.,  2  City  Ct.  R.  405.     Giving  of  bond  held  unnecessary. 
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Requiring  judgment  to  stand  as  security.    It  is  proper 


to  require  the  judgment  entered  to  stand  as  security/"''  but 
not  where  the  judgment  is  set  aside  because  prematurely  en- 
tered.^"* Furthermore,  it  is  severe  and  unusual  to  impose  pay- 
ment of  costs  of  the  action  and  also  that  the  judgment  stand 
as  security  unless  the  litigation  is  being  continued  in  bad 
faith.2»» 

A  judgment  by  default  for  plaintiff  allowed  to  stand  as  se- 
curity when  opened  as  far  as  to  permit  defense  on  merits  must, 
although  followed  by  judgment  for  plaintiff  on  the  merits^ 
remain  of  record  unimpaired  until  the  judgment  entered  upon 
the  verdict  has  been  paid,  reversed,  or  in  some  legal  form  re- 
moved from  the  docket.^^"  If  the  judgment  has  been  docket-  ' 
ed,  the  lien  continues.^^^  Execution  cannot  issue  thereon,^" 
and  it  follows  that  no  action  can  be  brought  thereon."^  Such 
a  judgment  does  not  determine  any  right  of  the  parties  in  the 
action  but  exists  merely  as  a  security."*  Plaintiff,  on  suc- 
ceeding, may  enter  a  new  judgment  notwithstanding  the  first 
remains  on  the  record."^ 

Glickman  v.  Loew,  29  App.  Div.  479,  51  N.  Y.  Supp.  1078.  Construction 
of  undertaking.  Caponigri  v.  Cooper,  70  App.  Div.  124,  74  N.  Y.  Supp. 
1116. 

207  Nitchle  v.  Smith,  2  Jolins.  Cas.  286;  Selover  v.  Forbes,  22  How. 
Pr.  477.  On  opening  default,  where  the  action  would  have  abated  by 
the  death  of  defendant,  and  there  had  been  delay  in  moving  anew,  the 
judgment  should  remain  as  security,  rather  than  an  undertaking  be 
filed  by  defendant.  Hart  v.  Washburn,  42  State  Rep.  440,  17  N.  Y.  Supp. 
85. 

208  Yates  V.  Guthrie,  119  N.  Y.  420. 

209  Brownell  v.  Rushman,  11  Reporter,  584. 

210  Negley  v.  Counting-Room  Co.,  2  How.  Pr.   (N.  S.)  237. 

211  Holmes  v.  Bush,  35  Hun,  637;  Hansee  v.  Fiero,  25  ^bb.  N.  C. 
46,  10  N.  Y.  Supp.  494. 

212  Ford  V.  Whitridge,  9  Abb.  Pr.  416. 

213  MacDougall  v.  Hoes,  27  Misc.  590,  58  N.  Y.  Supp.  209. 
2i4Mott  v.  Union  Bank,   21   Super.   Ct.    (8   Bosw.)    591;    Holmes  v. 

Rogers,  18  State  Rep.  652,  2  N.  Y.  Supp.  501. 

215  Mott  v.  Union  Bank,  21  Super;  Ct.  (8  Bosw.)  591. 
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§  2066.    Validity  of  stipulations  by  attorney. 

Counsel  employed  to  argue  a  demurrer  who  suffers  default 
has  not  implied  authority  to  stipulate,  in  order  to  procure  the 
opening  of  the  default,  that  the  decision  on  the  demurrer  should 
be  final.""  And  an  oral  agreement  by  an  attorney  to  pay  any 
judgment  plaintiff  may  recover,  made  as  a  condition  of  open- 
ing a  default  taken  without  the  attorney's  fault,  and  of  waiv- 
ing costs,  is  within  the  statute  of  frauds  and  not  legally  en- 
forceable.^^'' 
• 

216  Baron  v.  Cohen,  -62  How.  Pr.  367. 

217  i^ippmann  v.  Blumentbal,  29  Misc.  335,  60  N.  Y.  Supp.  510. 


CHAPTER  III. 

JUDGMENT  BY  CONFESSION. 

Nature  of  proceeding,  §  2067. 

Purposes  for  ■which  judgment  may  be  confessed,  §  2068. 

Who  may  confess  judgment,  §  2069. 

Married  women. 

Trustee. 

Public  officer. 

Executors  and  administrators. 

Person  under  arrest. 

Joint  debtors. 

Insolvent  corporation. 

Statement,  §  2070. 

Signature. 

Verification. 

— —  Amendment. 

Entry  of  judgment,  §  2071. 

Judgment  roll. 

Docketing  and  enforcement. 

Execution  where  judgment  is  not  all  due. 

Vacating  the  judgment,  §  2072. 

Who  may  move. 

Grounds. 

Time  for  motion. 

Notice  of  motion. 

Order. 

Collateral  attack,  §  2073. 

§  2067.    Nature  of  proceeding. 

A  judgment  by  confession  is  entered  without  summons,  com- 
plaint, or  appearance,  and  without  the  intervention  of  the 
court  or  even  an  attorney  and  without  proof  of  any  authority 
from  the  defendant  except  that  inferred  from  his  signature 
to  the  statement. 

§  2068.    Purposes  for  which  judgment  may  be  confessed. 
A  judgment  by  confession  may  be  entered  without  action, 
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either  for  money  due  or  to  become  due,  or  to  secure  a  person 
against  contingent  liability  in  behalf  of  the  defendant,  or 
both.^  Thus  a  judgment  may  be  confessed  to  secure  future 
advances,^  or  to  secure  future  indorsements,'  or  to  secure  the 
performance  of  an  executory  contract.*  But  judgment  can- 
not be  confessed  for  a  tort,"*  such  as  trespass."  A  judgment 
cannot  be  confessed  to  one  person  to  secure  him  and  also  as 
trustee  for  another,  as  against  subsequent  creditors  of  the 
third  person.' 

§  2069.    Who  may  confess  judgment. 

Inasmuch  as  the  confession  of  judgment  is  in  the  nature  of 
security  for  a  debt,  it  is  held  that  neither  an  infant,^  a  lunatic," 
nor  an  habitual  drunkard,^"  can  confess  judgment. 

Married  women.  A  married  woman  may  confess  judg- 
ment." Prior  to  1897,  a  married  woman  could  confess  judg- 
ment only  if  the  debt  was  contracted  for  the  benefit  of  her 
separate  estate  or  in  the  course  of  any  trade  or  other  business 
carried  on  by  her  on  her  sole  and  separate  account. 

Trustee.    A  trustee  cannot  confess  a  judgment  so  as  to 

bind  the  estate. ^^ 

Public  officer.  It  seems  that  a  public  officer  may  con- 
fess judgment  in  his  official  capacity.^' 

Executors  and  administrators.  An  executor  or  admin- 
istrator may  confess  judgment.^* 

1  Code  Civ.  Proc.  §  1273. 

2  Cook  V.  Whipple,  55  N.  Y.  150;  Wilder  v.  Pondey,  4  Wend.  100. 

3  Brinkerhoff  v.  Marvin,  5  Johns.  Ch.  320. 
i  Cook  V.  Cressy,  7  Alb.  Law  J.  141. 

5  Burkham  v.  Van  Saun,  14  Abb.  Pr.    (N.  S.)    163. 
eBoutel  v.  Owens,  4  Super.  Ct.  (2  Sandf.)   655. 

7  Marks  v.  Reynolds,  12  Abb.  Pr.  403. 

8  Bennett  v.  Davis,  6  Cow.  393;  L'Amoureux  v.  Crosby,.  2  Paige,  422. 
0  Loomis  v.  Spencer,  2  Paige,  153. 

10  L'Amoureux  v.  Crosby,  2  Paige,  422. 

11  Code  Civ.  Proc.  §  1273. 

12  Mallory  v.  Clark,  20  How.  Pr.  418. 

13  Gere  v.  Cayuga  County  Sup'rs,  7  How.  Pr.  255. 

14  Lawrence  v.  Bush,  3  Wead.  305.     But  they  cannot  give  a  prefer- 
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Who  May'  Confess  Judgment. 

Person  under  axrest.     A  prisoner  in  custody  under  ar- 


rest cannot  confess  a  valid  judgment  to  satisfy  the  claim  for 
which  he  was  arrested.''* 

Joint  debtors.     One  or  more  joint  debtors  may  confess 

a  judgment  for  a  joint  debt,  due  or  to  become  due.  "Where 
all  the  joint  debtors  do  not  unite  in  the  confession,  the  judg- 
ment must  be  entered  and  enforced  against  those  only  who 
confessed  it;  and  it  is  not  a  bar  to  an  action  against  all  the 
joint  debtors,  upon  the  same  demand."  This  Code  provision 
should  be  liberally  construed."  One  joint  debtor  may  con- 
fess a  judgment  upon  a  joint  debt,  so  as  to  be  enforced  against 
his  individual  property,  but  judgment  against  all  cannot  be 
entered  on  the  confession  of  one.'' 

^Insolvent  corporation.     A  corporation  cannot  confess 

judgment  after  it  has  petitioned  for  its  dissolution.'" 

§  2070.    Statement. 

A  written  statement  must  be  made  to  the  following  effect: 

1.  It  must  state  the  sum  for  which  judgment  may  be  entered 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
become  due,  it  must  state  concisely  the  facts  out  of  which  the 
debt  arose ;  and  must  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of 

ence  against  an  estate.  Columbus  "Watch  Co.  v.  Hodenpyl,  61  Hua, 
557,   16   N.   Y.    Supp.    337. 

15  Richmond  v.  Roberts,  7  Johns.  319;  Boutel  v.  Owens,  4  Super.  Ct. 
(2  Sandf.)  655.    Contra,  Smith  v.  Storm,  1  Wend.  37. 

16  Code  Civ.  Proc.  §  1278.  Old  cases  as  to  power  of  partner  to  con- 
fess, see  10  Abb.  Cyc.  Dig.  648. 

I'Kantrowitz  v.  Kulla,  13  Civ.  Proc.  R.  (Browne)  74,  20  Abb.  N.  C. 
321. 

18  Tripp  V.  Saunders,  59  How.  Pr.  379 ;  Schneider  v.  Levy,  1  Month. 
Law  Bui.  19.  A  creditor  seeking  in  a  court  of  equity  to  maintain  his 
right  to  enforce  securities  given  to  him  has  not  his  equitable  rights 
cut  off  by  taking  a  judgment  by  confession  against  one  Of  the  joint 
debtors.    Remington  Paper  Co.  v.  O'Dougherty,  36  Hun,  79. 

19  Code  Civ.  Proc.  §  2430.     See,  also,  4  Abb.  Cyc.  Dig.  246-248. 

N.  Y.  Prac— 181. 
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securing  the  plaintiff  against  a  contingent  liability,  it  must 
state  concisely  the  facts  constituting  the  liability;  and  must 
show  that  the  sum  confessed  therefor  does  not  exceed  the 
amount  of  the  liability.^"  The  object  of  the  statute  in  requir- 
ing a  detailed  statement  is  to  inform  other  creditors  of  the 
dealings  out  of  which  the  indebtedness  arose  so  that  they  can 
ascertain  by  proper  inquiry  whether  the  indebtedness  is  real 
or  fictitious.  In  other  words,  it  is  to  enable  an  interested 
party  to  ascertain  whether  the  confession  is  "accurate,  hon- 
est, and  bona  fide.""  It  follows  that  the  statement  may  be 
insufficient  if  attacked  by  other  judgment  creditors  and  yet 
sufficiently  certain  to  render  the  judgment  valid  as  between 
the  parties  thereto.^^  There  is  questionable  dicta  to  the  effect 
that  the  statement  is  sufficient  if  it  states  facts  which  would 
be  sufficient  if  stated  in  a  complaint. ^^  There  is  no  distinction 
as  to  the  particularity  of  statement  required,  between  a  con- 
fession to  the  original  creditor,  and  to  an  assignee  of  the  de- 
mand.^* 

The  facts  to  be  stated  are  the  general  facts  out  of  which  the 
debt  arose,  sufficient  to  identify  the  transaction.^^  The  con- 
fession should  be  for  a  certain  and  specified  sum.^'  The  spe- 
cificness  of  a  bill  'of  particulars  is  not  required,^^  and  it  is 
not  necessary  to  state  the  amount  of  the  indebtedness  if  it- 
may  be  inferred  from  the  statement  that  the  sum  confessed  is 

20  Code  Civ.  Proc.  §  1274. 

21  Wood  V.  Mitchell,  117  N.  Y.  439. 

22  Robinson  v.  Hawley,  45  App.  Div.  287,  61  N.  Y.  Supp.  138. 

23  Mather  v.  Mather,  38  App.  Div.  32,  55  N.  Y.  Supp.  973;  Fuller  v. 
Straus,  44  App.  Div.  348,  353,  60  N.  Y.  Supp.  917. 

24Claflin  V.  Sanger,  11  Abh.  Pr.  338. 

25  McDowell  V.  Daniels,  38  Barb.  143;  Acker  v.  Acker,  1  Abb.  Dec.  1,1 
Keyes,  -291. 

26  Nichols  V.  Hewit,  4  Johns.  423. 

2T  It  is  enough  'that  the  nature  and  consideration  of  the  debt  con- 
fessed, the  time  in  which  It  accrued,  and  that  it  is  due  and  unpaid,  are 
concisely  stated;  and  the  character  and  dates  of  particular  items  need 
not  be  given.  Gandall  v  Finn.  2  Abb.  Dec.  232,  1  Keyes,  217  33  How 
Pr.  444. 
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justly  due.^^  So  it  is  not  necessary  to  state  in  terms  that 
the  amount  "is  due  or  to  become  due''^°  nor  that  the  indebt- 
edness has  not  been  paid  or  discharged.'"  If  the  confession  is 
for  goods  sold  and  delivered,  the  statement  need  not  state  in 
detail  the  kind  and  quality  of  the  goods  purchased,'^  nor,  it 
seems,  the  exact  time  when  the  indebtedness  was  created,'^ 
nor  set  forth  an  exact  copy  of  the  items  of  the  account,^^  but 
it  is  not  sufficient  to  merely  allege  a  debt  for  goods  sold  and 
delivered  without  in  any  way  showing  the  nature  of  the  go'ods 
or  their  value.**  A  confession  for  money  loaned  is  sufficient 
where  the  statement  specifies  the  time  of  the  loans,  the  items, 
the  promise  to  pay,  and  the  failure  to  pay;'°  but  absence  of 
facts  as  to  the  time  of  the  loan  is  fatal.*®  If  the  accounts 
have  been  adjusted,  however,  it  is  sufficient  to  merely  state 
the  adjustment,  the  agreement  to  pay,  and  the  failure  to  pay.*' 
If  the  confession  is  on  a  promissory  note,  the  statement  must 
set   forth  the   facts   out   of   which   the   indebtedness   arose,** 

28  Curtis  V.  Corbitt,  25  How.  Pr.  58;  Clements  v.  Gerow,  1  Abb.  Dec 
370,  1  Keyes,  297. 

28,  so  Lanning  v.  Carpenter,  20  N.  Y.  447. 

31  Healy  v.  Preston,  14  How.  Pr.  20 ;   Mott  v.  Davis,  15  How.  Pr.  67. 

32  Delaware  v.  Ensign,  21  Barb.  85;  Harrison  v.  Gibbons,  71  N.  Y.  58. 

33  Neusbaum  v.  Kelm,  24  N.  Y.  325. 

34  Bradley  v.  Glass,  20  App.  Dlv.  200,  46  N.  Y.  Supp.  790;  Blackmer  v. 
Greene,  20  App.  Div.  532,  47  N.  Y.  Supp.  113. 

35  Miller  v.  Kosch,  74  Hun,  50,  26  N.  Y.  Supp.  183. 

38  Stebbins  v.  Methodist  Episcopal  Church,  12  How.  Pr.  410.  A 
statement  that  money  "was  lent  and  advanced  at  divers  times  from 
the  1st  Dec,  1853,  to  date,"  is  insufficient.  Davis  v.  Morris,  21 
Barb.  152.  A  statement  in  a  confession  of  judgment  as  follows:  "This 
confession  of  judgment  is  for  a  debt  now  justly  due  to  the  said  plaintiff 
from  me  arising  from  the  following  facts,  viz.,  the  said  sum  of  $5,000 
is  a  balance  due  to  said  plaintiff  of  various  sums  of  money  loaned  and 
advanced  by  him  to  me,  the  said  defendant,  during  a  period  from  aboyt 
July  1,  1886,  to  date,  and  includes  interest  upon  such  loans  and  ad- 
vances to  this  date,"  is  not  sufficient.    Wood  v.  Mitchell,  117  N.  Y.  439. 

37  Critten  v.  Vredenburgh,  151  N.  Y.  536. 

38  Merely  describing  the  note  is  insufficient.  Cbappel  v.  Chappel,  12 
N.  Y.  215;  Combs  y.  Bowen,  20  Wkly.  Dig.  57.  Stating  that  the  note 
was  given  "on  settlement  of  accounts,"  at  a  specified  date,  is  insuffi- 
cient.   Dunham  v.  Waterman,  6  Abb.  Pr.  357,  17  N.  Y.  9.    A  statement 
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though  it  is  not  necessary,  in  addition  to  stating  the  nature 
of  the  dealings  out  of  .which  the  consideration  arose,  to  state 
all  the  particulars.^" 

A  confession  to  secure  against  contingent  liability,  as  in- 
dorser  on  notes,  need  not  state  the  date,  time  to  run,  amount, 
and  place  of  payment  of  each  note  indorsed  by  the  plaintiff." 

of  confession  of  judgment,  which  states  generally  that  the  judgment 
was  on  a  note  given  for  goods  sold  and  delivered  is  insufficient.  Moody 
V.  Townsend,  3  Abb.  Pr.  375.  A  statement  without  saying  how  much 
was  lent  is  invalid  as  against  creditors.  It  is  not  enough  to  state  the 
evidence  of  a  demand  but  the  facts  in  which  it  originated  must  be 
stated.     Flour  City  Nat.  Bank  v.  Doty,  41  Hun,  76. 

3?  Acker  v.  Aeker,  1  Abb.  Dec.  1;  McDowell  v.  Daniels,  38  Barb.  143. 
A  confession  of  judgment  which  contained  the  statement  that  prior  to 
a  date  specified  W.  was  indebted  to  M.  for  money  loaned;  that  on  that 
date  they  settled  and  adjusted  the  amount  due  at  $250,  for  which  W. 
gave  his  note  bearing  date  that  day  and  payable  to  her  order,  and 
set  forth  a  copy  of  the  note  stating  also  its  transfer  to  the  judgment 
creditor,  was  sufficient.  Wild  v.  Porter,  22  App.  Div.  179,  47  N.  Y. 
Supp.  1036.  The  case  of  Mather  v.  Mather,  38  App.  Div.  32,. 55  N.  Y. 
Supp.  973,  holding  that  it  is  not  necessary  to  state  for  what  the  notes 
were  given  except  the  general  statement  that  the  notes  were  given  for 
money  loaned  and  interest,  seems,  however,  to  carry  the  rule  further 
than  the  other  cases.  A  confession  of  judgment  by  the  indorser  of  a 
note,  after  the  usual  recitals,  stated:  "Which  note  was  duly  discounted 
at  paid  bank,  after  having  been  indorsed  by  me;  said  note  was  at 
maturity  not  paid,  and  was  thereupon  discounted,  and  now  remains 
wholly  unpaid,  and  there  is  now  due  from  me  thereon  to  said  plaintifl 
the  sum  of  $80.38.  And  the  sum  confessed  therefor  is  justly  due." 
Held  to  make  put  a  sufficient  statement  of  the  "facts  out  of  which  the 
debt  arose,"  the  words  "duly  discounted"  being  intended  for  "duly 
protested."  First  Nat.  Bank  of  Camden  v.  Carleton,  43  App.  Div.  6,  59 
N.  Y.  Supp.  635. 

«  Hopkins  V.  Nelson,  24  N.  Y.  518;  Healy  v.  Preston,  14  How.  Pr.  20. 
The  consideration  need  not  be  stated,  nor  the  fact  that  the  notes  had 
been  discounted.  Marks  v.  Reynolds,  12  Abb.  Pr.  403.  Stating  the 
confession  to  be  "for  the  plaintiff  assuming  the  payment  of  a  specified 
sum,"  at  a  bank  named  on  the  day  of  the  date  of  the  confession,  by 
which  a  note  made  by  the  defendant,  and  payable  at  the  bank,  de- 
scribing it  by  amount,  date,  and  parties,  was  paid  and  taken  up,  is 
sufficient.  Lanning  v.  Carpenter,  20  N.  Y.  447;  Ely  v.  Cooke,  28  N.'  Y. 
365.  But  a  judgment  confessed  to  secure  a  contingent  liability  on  a 
guarauty  should  be  set  aside  on  motion  of  a  subsequent  judgment  crefl- 
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A  schedule  may  be  annexed  to  aid  the  statement,"  but  the 
omission  of  one  referred  to  in  the  statement  as  annexed  will 
not  invalidate  the  judgment  where  the  statement  is,  of  itself, 
sufficiently  specific." 

Mere  defects  in  the  statement  do  not  invalidate  the  judg- 
ment as  between  the  parties  thereto.^'  Defects  in  the  state- 
ment render  the  judgment  voidable  but  not  void." 

Signatxire.  The  statement  must  be  signed  by  the  de- 
fendant,*' but  the  party's  subscription  to  the  affidavit  added 
to  his  statement  is  a  sufficient  signing  of  the  statement.*" 

Verification.     The  statement  must  be  verified  by  the 

oath  of  the  defendant  to  the  effect  that  the  matters  of  fact 
therein  set  forth  are  true.*^  It  is  not  sufficient  to  state  that 
the  party  "believes"  the  above  statement  of  confession  to  be 
true.*^  This  Code  requirement  has  no  relation  to  the  juris- 
diction of  the  court  or  the  authority  of  the  clerk  to  enter  judg- 

itor,  if  the  statement  on  which  it  is  entered  does  not  show  the  particu- 
lars of  the  contract  on  which  the  liability  rests;  e.  g.,  in  case  of  a 
promissory  note,  if  It  does  not  show  who  are  the  parties  to  it,  or  the 
facts  which  impose  a  liahility  ihereon  on  the  plaintiff,  and  in  behalf 
•of  the  defendant,  and  such  a  liability  as  the  defendant  is  bound  to 
protect.  Wlnnebrenner  v.  Edgerton,  30  Barb.  185,  8  Abb.  Pr.  419,  17 
How.  Pr.  363. 

*i  Mott  V.  Davis,  15  How.  Pr.  67. 

*2  Clements  v.  Gerow,  1  Abb.  Dec.  370,  1  Keyes,  297. 

*3  Searing  v.  Brinlterhoff,  5  Johns.  Ch.  329;  Miller  v.  Earle,  24  N.  Y. 
110;  Terrett  v.  Brooklyn  Imp.  Co.,  18  Hun,  6. 

*i  Read  v.  French,  28  N.  Y.  285,  294. 

*6  Code  Civ.  Proc.  §  1274. 

isMosher  v.  Heydrich,  30  How.  Pr.  161,  1  Abb.  Pr.  (N.  S.)  258; 
Purdy  V.  Upton,  10  How.  Pr.  494. 

"  Code  Civ.  Proc.  §  1274.  "Y.  Z.,  being  duly  sworn,  says  that  the 
facts  stated  in  the  above  confession  are  true,"  is  a  sufficient  verification. 
The  word  "confession"  embraces  the  whole  statement.  Schoolcraft 
V.  Thompson,  9  How.  Pr.  61.  An  affidavit,  "that  the  facts  stated  in  the 
above  confession  are  true,"  is  sufficient  as  a  verification.  To  say  that 
the  facts  stated  are  true,  is,  in  effect,  saying  that  the  statement  is 
true.  Mosher  v.  Heydrich,  1  Abb.  Pr.  (N.  S.)  258,  30  How.  Pr.  161.  It 
seems,  however,  that  the  statement  Is  good  as  against  the  debtor  thoUgh 
not  verified.    Stone  v.  Williams,  40  Barb.  32'A. 

48  Ingram  v.  Robbins,  33  N."  Y.  409. 
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ment.  Its  only  purpose  is  to  protect  creditors  from  judg- 
ments fraudulently  confessed  by  an  insolvent  debtor,  and  if  it 
be  not  confessed  in  conformity  with  the  provisions  of  the  Code, 
it  is  not  absolutely  void,  but  voidable  at  the  instance  of  certain 
creditors  only.*"     The  verification  is  amendable.^" 

Amendment.     The    statement    is    amendable"    except 

where  the  confession  was  with  intent  to  defraud  other  cred- 
itors.^^ The  court  has  "power"  to  allow  "nunc  pro  tunc" 
an  amendment  where  the  statement  is  insufficient  but  a  re- 
ftisal  thereof  is  discretionary.^^  The  court  may  impose,  as 
a  condition,  that  the  lien  of  the  judgment  be  subordinate  to 
subsequent  judgments."  So  the  amendment  has  been  allowed, 
in  opposition  to  a  motion  to  vacate  the  judgment,  so  as  to 
validate  the  judgment  nunc  pro  tunc  as  against  all  subse- 
quent creditors  except  the  moving  party."* 

Form  of  statement. 

[Venue.] 

[Title  of  action.] 

I  do  hereby  confess  judgment  in  this  action  in  favor  of for  the 

sum  of  dollars  and  authorize  judgment  to  be  entered  therefor 

against  myself. 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the  plaintiff, 
arising  on  the  following  facts:     [here  state  facts]. 

A.  X., 
Defendant. 


48Teel  v.  Yost,  128  N.  Y.  387. 

60  Amendment  may  be  allowed  to  defeat  motion  to  set  aside  judg- 
ment. Cook  V.  Whipple,  55  N.  Y.  150;  Ingram  v.  Robbins,  33  N.  Y. 
409. 

61  It  being  entirely  the  fault  of  the  attorney  that  a  statement  of  a 
certain  fact  was  omitted  in  the  written  confession  of  judgment,  an 
amendment  was  allowed.     Ingram  v.  Robbins,  33  N.  Y.  409. 

62  Simons  v.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  359. 

63  Combs  V.  Bowen,  20  Wkly.  Dig.  57.  See,  also,  Davis  v.  Morris,  21 
Barb.  152;  National  Park  Bank  v.  Salomon,  17  Civ.  Proc.  R  (Browne ■> 
8.  5  N.  Y.  Supp.  632. 

64  Symson  v.  Sllheiiner,  40  Hun,  116. 

66  Insufficiency  of  a  statement  result  of  inadvertence.  Bradley  v. 
Glass,  20  App.  Dlv.  200,  46  N.  Y.  Supp.  7-90. 
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[Venue.] 

,  the  defendant  above  named,  being  duly  sworn,  says  that  the 

above  statement  and  confession  of  judgment,  and  the  facts  therein  men- 
tioned, are  true  to  his  own  knowledge. 

[Jurat.] 

§  2071.    Entry  of  judgment. 

At  any  time  within  three  years  after  the  statement  is  veri- 
fied, it  may  he  filed  with  a  county  clerk,  or,  where  the  sum 
for  which  judgment  is  confessed,  does  not  exceed  two  thou- 
sand dollars,  eselusive  of  interest  from  the  time  of  making 
the  statement,  with  the  clerk  of  the  city  court  of  the  city  of 
New  York.  Thereupon  the  clerk  must  enter,  in  like  manner 
as  a  judgment  is  entered  in  an  action,  a  judgment  for  the 
sum  confessed,  with  costs  which  he  must  tax,  to  the  amount  j 
of  fifteen  dollars,  besides  disbursements  taxable  in  an  action.  / 
If  the  statement  is  filed  with  a  county  clerk,  the  judgment 
must  be  entered  in  the  supreme  court;  if  it  is  filed  with  the 
clerk  of  another  court  specified  in  this  section,  the  judgment 
must  be  entered  in  the  court  of  which  he  is  clerk.^«  But  a 
judgment  by  confession  cannot  be  entered  after  the  death  of 
the  defendant."  The  judgment  is  not  invalid  because  of  thu 
lapse  of  nearly  a  year  after  the  verification  of  the  statement 
before  the  entry  of  judgment.^*  The  statement  need  not  be 
filed  and  the  judgment  entered  in  the  county  in  which  the 
statement  was  verified.''''  There  is  no  judgment  or  lien  until 
the  clerk  enters  the  judgment.'"  But  the  rights  of  a  party 
will  not  be  injured  as  against  subsequent  judgments  by  the 
failure  of  the  clerk  to  enter  the  judgment." 

66  Code  Civ.  Proc.  §  1275. 

57  Code  Civ.  Proc.  §  1275.  Not  even  if  the  death  is  on  the  same 
day.  Haddock  v.  Stevens.  15  Civ.  Proc.  R.  (Browne)  248,  3  N.  Y.  Supp. 
528. 

58  Curtis  v.-  Corbitt,  25  How.  Pr.  58. 

BoMosher  v.  Heydrich,  1  Abb.  Pr.  (N.  S.)  258.  30  How.  Pr.  161. 

60  Blydenburgh  v.  Northrop,  13  How.  Pr.  289. 

61  Neele  v.  Berryhill,  4  How.  Pr.  16. 
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Form  of  judgment  endorsed  on  statement. 

On  filing  the  within  statement  and  confession,  it  is  adjudged  by  the 
court  that  the  plaintiff  do  recover  against  the  defendant  the  sum  of 
■ dollars,  with  dollars,  costs,  and  dollars,  disburse- 
ments, making  in  all  the  sum  of . 

[Signature  of  clerk.] 

[Date.]  [Signature  of  plaintiff's  attorney.] 

Judgment  roll.     The  clerk,  immediately  after  entering 


the  judgment,  must  attach  together  and  file  the  statement,  as 
verified,  and  a  copy  of  the  judgment,  which  constitute  the 
judgment  roU.''^. 

Docketing  and  enforcement.     The  judgment  may  be 

docketed,  and  enforced  against  property,  in  the  same  manner 
and  with  the  same  effect  as  a  judgment  in  an  action  rendered 
in  the  same  court;  and  each  provision  of  law  relating  to  a 
judgment  in  an  action,  and  the  proceedings  subsequent  there- 
to, apply  to  a  judgment  thus  taken.^'  It  has  been  said  that 
the  judgment  does  not  differ  from  any  other  judgment  except 
in  the  mode  of  obtaining  it."*  Notice  of  an  undoeketed  con- 
fession is  not  notice  of  a  lien."^  The  lien  acquired  by  filing 
a  transcript  in  another  county  is  not  affected  by  the  fact  that 
the  judgment  had  not  been  entered  by  the  clerk  at  the  time 
he  delivered  the  transcript.'*''  The  enforcement  of  the  judg- 
ment may  be  limited  by  agreements  entered  into  at  the  time 
the  judgment  was  confessed."^  The  judgment  does  not  neces- 
sarily merge  the  original  indebtedness.''* 

«2,  63  Code  Civ.  Proc.  §  1276. 

«4Lanning  v.  Carpenter,  23  Barb.  402,  404. 

06  Blydenburgh  v.  Northrop,  13  How.  Pr.  289. 

08  Steuben  County  Bank  v.  Alberger,  78  N,  Y.  252. 

sfSizer  v.  Miller,  2  How.  Pr.  44;  Peck  v.  Peck,  110  N.  Y.  64. 

68  where  the  maker  of  a  note  confessed  judgment  to  his  accommo- 
dation indorser,  as  collateral  security,  and  the  indorser  took  up  the 
note,  the  note  was  not  merged  in  the  judgment,  and  the  indorser  might 
enforce  his  right  through  either.  Benedict  v.  Holliday,  3  "Wkly.  Dig. 
420.  A  collateral  security  of  a  higher  nature,  e.  g.,  a  bond  and  war- 
rant of  attorney,  on  which  judgment  is  entered,  does  not  extinguish 
the  original  contract,  so  long  as  the  judgment  is  unsatisfied.  Day  v. 
Leal,  14   Johns.   404.     A  judgment  confessed  for  a  debt  secured   by  a 
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■  Execution  where  judgment  is  not  all  due.     "Where  the 


debt,  for  which  the  judgment  is  rendered,  is  not  all  due,  execu- 
tion may  be  issued,  upon  the  judgment,  for  the  collection  of 
the  sum  which  has  become  due.  The  execution  must  be  in 
the  form  prescribed  by  law,  for  an  execution  upon  a  judgment 
for  the  full  amount  recovered;  but  the  person,  whose  name 
is  subscribed  to  it,  must  indorse  thereupon  a  direction  to  the 
sheriff,  to  collect  only  the  sum  due,  stating  the  amount  thereof, 
with  interest  thereon,  and  the  costs  of  the  judgment.  Not- 
withstanding the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums 
to  become  due,  after  the  execution  is  issued.  "When  a  further 
sum  becomes  due,  an  execution  may,  in  like  manner,  be  is- 
sued for  the  collection  thereof;  and  successive  executions  may 
be  issued,  as  further  sums  become  due."*"  The  word  "due," 
as  used  herein,  means  payable.'"'  The  execution  must  follow 
the  judgment,'''^  and,  where  it  is  indorsed  with  a  direction  to 
the  sheriff  to  collect  more  than  is  due,  it  may  be  directly  at- 
tacked by  a  junior  execution  creditor."  The  effect  of  the 
provision  that  "the  judgment  shall  remain  as  security  for  the 
sum  or  sums  becoming  due  after  the  execution  is  issued,"  is 
to  make  the  judgment  security  to  the  same  extent  as  any  other 
judgment  for  a  like  amount  would  be  upon  which  no  execu- 
tion has  been  issued,  and  hence  the  judgment  is  not  a  lien  on 
personalty.'^  A  judgment  creditor  may  maintain  an  action 
against  his  debtor  and  those  in  whose  favor  the  latter  has  con- 
fessed judgments,  where  it  appears  that  the  debt  for  which 
one  of  the  judgments  was  confessed  existed  but  had  not  be- 
come due,  for  the  purpose  of  preventing  the  issuance  of  exe- 
cution thereon  until  the  maturity  of  the  debt.'* 

chattel  mortgage,  and  as  collateral  to  the  mortgage,  does  not  extin- 
guish the  mortgage.  Butler  v  Miller,  h  Denio.  159  But  see  Fields  v. 
Bland,  81  N.  Y.  239. 

09  Code  Civ.  Proc.  §  1277. 

70  Adams  v.  Tator,  57  Hun.  302.  10  N.  Y.  Supp.  617. 

"National  Park  Bank  v.  Salomon,  17  Civ.  Proc.  R.  (Browne)  8,  5 
N.  Y.  Supp.  632. 

72,  73  jaffray  v.  Saussman    52  Hun  561,  5  N.  Y.  Supp   62!) 

74  Forrester  v.  Strauss,  21  Civ.  Proc.  R.  (Browne)  166,  18  N.  Y. 
Supp.  41. 
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§  2072.    Vacating  the  judgment. 

The  usual  procedure  is  to  move  to  vacate  the  judgment  al- 
though an  action  may  be  brought.'"  The  pendency  of  an  ac- 
tion in  another  court  to  set  aside  the  judgment  bars  a  motion 
for  relief  in  the  court  in  which  judgment  was  entered.'"  The 
moving  party  must  make  his  showing  by  a  preponderance  of 
proof.'' 

Who  may  move.     A  motion  to  vacate  a  judgment  by 

confession  may  be  made  not  only  by  the  judgment  debtor 
but  may  also  be  made  by  a  junior  judgment  creditor,"  or  by 
a  receiver  of  the  property  of  a  judgment  debtor,'"  or  by  the 
committee  of  an  habitual  drunkard,^"  or  by  a  grantee  or  mort- 
gagee of  land  on  which  the  judgment  is  a  lien;^^  but  a  mere 
creditor  at  large  cannot  move  to  vacate.'^  An  assignee  for 
benefit  of  creditors  may  move  to  set  aside  the  judgment  as  in 
fraud  of  other  creditors. 

Groimds.     The  most  usual   ground  of  the   motion   or 

action  is  the  insufficiency  of  the  statement.  Mere  defects  in 
the  statement  will  not,  however,  warrant  the  setting  aside  of 
a  "sale"  under  the  judgment,  at  the  instance  of  a  subsequent 
judgment    creditor.^^     Usury,^*    fraud,*^    confession   in    excess 

"  Dunham  v.  Waterman,  17  N.  Y.  9;  Miller  v.  Earle,  24  N.  Y.  110. 

76  Hay  v.  Cole,  90  Hun,  258,  35  N.  Y.  Supp.  950. 

77  Williams  v.  Hernon,  33  How.  Pr.  241. 

78  Utter  V.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281;  Lowber  v.  City 
of  New  York,  5  Abb.  Pr.  325;  Chappel  v.  Chappel,  12  N.  Y.  (2  Kern.) 
215.  But  a  judgment  entered  on  a  defective  statement  will  not  be  set 
aside  on  motion  of  a  creditor  whose  judgment  is  also  entered  on  a  de- 
fective statement.     Rae  v.  Lawser,  18  How.  Pr.  23. 

'9  Seligman  v.  Franco-American  Trading  Co.,  17  Civ.  Proc.  R. 
(Browne)  342,  5  N.  Y.  Supp.  681. 

80  Matter  of  McLaughlin,  Clarke  Ch.  113. 

81  Norris  v.  Denton,  30  Barb.  117.  But  see  Kendall  v.  Hodgins,  14 
Super.  Ct.  (1  Bosw.)   659. 

82  Wintringham  v.  Wintringham,  20  Johns.  296;  Bentley  v.  Goodwin, 
38  Barb.  633.  Attachment  creditor  cannot  attack  execution  sale  made 
before  his  attachment  was  levied.  Burtis  v.  Dickinson,  81  Hun,  343, 
30  N.  Y.  Supp.  886. 

83  Harrison  v.  Gibbons',  71  N.  Y.  58. 
84'Lansing  v.  McKillup,  1  Cow.  35. 
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of  the  indebtedness,'"  and  want  of  cause  of  action  at  the  time 
the  judgment  was  confessed,'^  are  also  grounds.  A  subse- 
quent judgment  creditor  cannot  raise  the  objection  that  the 
contract  on  which  the  judgment  was  based  was  prohibited 
by  statute  where  neither  party  to  the  judgment  has  urged 
any  such  objection.^'  The  existence  of  a  defense  to  the  debt 
confessed,  in  the  absence  of  mistake,  does  not  warrant  its 
being  urged  for  the  first  time  after  the  confession  of  judg- 
ment.'® 

Time  for  motion.     A  motion  to  set  aside  a  judgment 

because  entered  on  an  insufficient  statement  need  not  be  made 
within  a  year.®" 

Notice  of  motion.     A  motion  by  a  creditor  to  vacate  a 

judgment  by  confession,  entered  against  his  debtor,  founded 
on  the  ground  that  the  statement  is  insufficient  to  authorize 
a  judgment  to  be  ^entered,  is  not  a  motion  for  irregularity, 
within  the  rule  requiring  the  notice  or  order  to  show  cause 
to  specify  the  irregularity  complained  of.°^ 

Order.     As  already  stated,  the  court  may  permit  an 

amendment  of  the  statement  to  defeat  the  motion  where  based 
on  the  insufficiency  of  the  statement."^  So  the  judgment  may 
be  sustained  in  part  where  the  statement  is  insufficient  only 
as  to  a  part  of  the  indebtedness,"^  or  where  it  is  good  as  against 

85  utter  V.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281.  See,  also,  Gal'-i 
V.  Tode,  148  N.  Y.  279. 

86  Illinois  Watch  Co.  v.  Payne,  39  App.  Div.  521,  57  N.  Y.  Supp.  308. 

87  Forrester  v.  Strauss,  21  Civ.  Proc.  R.  (Browne)  166,  18  N.  Y. 
Supp.  41. 

88  Parker  v.  Rochester,  4  Johns.  Ch.  329. 
88  Shufelt  V.  Shufelt,  9  Paige,  137. 

90Bonnell  v.  Henry,  13  How.  Pr.  142;  Winnebrenner  v.  Edgerton,  30 
Barb.  185,  8  Abb.  Pr.  419,  17  How.  Pr.  363.  Contra,  Whitney  v.  Kenyon, 
7  How.  Pr.  458. 

91  Winnebrenner  v.  Edgerton,  8  Abb.  Pr.  419,  30  Barb.  185,  17  Hot^. 
Pr.  363. 

92  Mitchell  V.  Van  Buren,  27  N.  Y.  300;  Union  Bank  v.  Bush,  36  N.  Y. 
631. 

93  Harrison  v.  Gibbons,  71  N.  Y.  58. 
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a  part  of  the  debtors;**  but  where  the  judgment  includes  a 
fraudulent  item,  it  must  be  set  aside  in  toto.'" 

§  2073.    Collateral  attack. 

The  judgment  may  be  collaterally  attacked  on  the  ground 
that  the  alleged  indebtedness  on  which  it  was  based  was  fraud- 
ulent.*« 

»*  Watkins  v.  Abrahams,  24  N.  Y.  72. 

»5  Simons  V.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  359. 

»8  Trebilcox  v.  McAlpine,  62  Hun,  317,  17  N.  Y.  Supp.  221. 


PART  XIl, 

COSTS  AND  FEES. 


unapter.  Section. 

I-  Costs   2074-2189 

II.  Fees    2190-2195 


CHAPTER  I. 

COSTS. 

ART.   r.     GENERAL   RULES. 

Scope  of  chapter  and  Code  provisions  considered,  §  2074. 

Definition,  nature,  and  purpose,  §  2075. 

Final  and  interlocutory  costs,  §  2076. 

Right  to  costs  as  dependent  on  statute,  §  2077. 

Power  of  court  or  referee,  §  2078. 

Where  court  is  without  jurisdiction. 

Stipulations  as  to  costs. 

What  law  governs,  §  2079. 

Prolonging  litigation  to  determine  right  to  costs,  §  2080. 

Ownership,  §  2081. 

Waiver  of  right  to  costs,  §  2082. 

Waiver  o(  objections,  §  2083. 

ART.  II.     RECOVERY  OF  COSTS. 

(A)  WHERE  A  MATTER  OP  RIGHT. 

General  considerations,  §  2084. 

Actions  involving  title  to  real  property,  §  2085. 

Action  "triable  by  a  jury." 

What  is  real  property. 

When  claim  apises  "on  the  pleadings." 

When  claim  arises  oij  the  trial. 

What  is  meant  by  "title." 

Title  vs.  possession. 
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Existence  of  easement  as  involving  title. 

Defense  of  license  as  involving  title. 

Admission  of  title  at  trial. 

Particular  actions. 

Certificate  that  question  of  title  arose  on  the  trial. 

Action  to  recover  a  chattel,  §  2086. 

Action  of  which  a  justice  of  the  peace  has  not  jurisdiction,  § 

2087. 

Actions  where  people  of  state  are  party. 

Actions  for  torts  and  miscellaneous  actions. 

Actions  where  accounts  exceed  four  hundred  dollars. 

Actions  against  an  executor  or  administrator. 

Actions  to  recover  money  only,  §  2088. 

Actions  in  New  York  and  Kings  counties  which  could  have  been 

brought  in  minor  courts,  §  2089. 
Where  several  actions  brought  for  the  same  cause,  §  2090. 
Where  two  or  more  causes  of  action  are  joined,  §  2091. 

What  constitutes  a  "recovery"  by  defendant. 

When  "substantial  cause  of  action"  is  the  same. 

After  discontinuance  in  justice's  court  on  plea  of  title,  §  2092. 

<B)   WHERE  DISCRETIONARY. 

(1)  Costs  of  Action. 

Actions  for  equitable  relief,  §  2093. 

Where  action  is  dismissed. 

Where  action  is  unnecessary. 

Novel  questions  involved. 

Where  each  party  succeeds  in  part. 

Where  party  unreasonably  defends. 

Payment  from  fund. 

Granting  costs  to  defendant  as  against  co-defendant. 

Where  part  of  defendants  are  successful,  §  2094, 
Where  controversy  is  submitted,  §  2095. 

(2)  Special  Pkocebdings, 
Discretion  of  court,  §  2096. 

(3)  Demueree. 

Code  provision,  §  2097. 

(4)  Motions. 

Scope  of  subdivision,  §  2098. 
Discretion  of  court,  §  2099. 

Necessity  that  notice  of  motion  ask  for  costs. 

Costs  to  abide  the  event. 

<C)  ACTIONS  AGAINST  PARTICULAR  PERSONS. 

Actions  against  school  officer  or  supervisor,  §  2100. 
Actions  against  municipal   corporations,   §  2101, 
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ART.  III.     ONE  OR  MORE  BILLS  OF  COSTS. 

Where  there  are  several  successful  defendants,  §  2102. 
Where  there  are  several  unsuccessful  defendants,  §  2103. 
Motion  costs,  §  2104. 

ART.  IV.     PERSONS  LIABLE. 

Scope  of  article,  §  2105. 

Third  persons  where  judgment  is  for  defendant,  §  2106. 

Action  by  assignee. 

- —  Who  is  "beneficially  Interested"  in  an  action. 

Enforcement  of  liability  of  third  person. 

Third  persons  who  defend  in  name  of  defendant,  §  2107. 
Parties  suing  or  sued  in  representative  capacity,  §  2108. 

What  constitutes  bad  faith  or  mismanagement. 

Procedure  to  charge  representative  with  costs. 

Executors  and  administrators,  §  2109. 

Presentation  of  claim. 

-. When  claim  is  unreasonably  resisted  or  neglected. 

Failure  to  file  consent. 

Procedure. 

Attorney,  §  2110. 

Guardian  ad  litem  of  infant  plaintiff,  §  2111. 

Municipal   corporation  foj  whose  benefit  action  is  brought,   § 

2112. 
Relator  where  action  is  brought  in  name  of  the  people,  §  2113. 

ART.  V.     AMOUNT  AND  ITEMS. 

(A)    SUMS  li'IXED  BY  STATUTE. 

Code  provision  and  scope  of  subdivision,  §  2114. 

Costs  on  settlement,  §  2115. 

Proceedings  before  notice  of  trial,  §  2116. 

Service   of   summons,    §   2117. 

Appointment  of  guardian  ad  litem,  §  2118. 

Order  for  service  of  summons  by  publication,  §  2119. 

Injunction  order  or  arrest  order,  §  2120. 

Proceedings  after  notice  of  trial  and  before  trial,  §  2121. 

Taking  depositions,  §  2122. 

Drawing  interrogatories,  §  2123. 

Trial  of  an  issue  of  law,  §  2124. 

Trial  of  an  issue  of  fact,  §  2125. 

What  constitutes  a  trial. 

Number  of  trial  fees. 

When  trial  occupies  more  than  two  days. 
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Making  and  serving  case,  §  2126. 

Making  and  serving  amendments  to  a  case,  §  2127. 

Motion  for  new  trial  or  application  for  judgment  on  spatial 

verdict,  §  2128. 
Motions  and  references,  §  2129. 
Proceedings  before  new  trial,  §  2130. 
Term  fees,   §   2131. 

When  cause  is  "necessarily"  on  the  calendar. 

Number  of  term  fees. 

Applications  to  appellate  division,  §  2132. 

Costs  once  paid  as  condition  of  granting  a  favor,  §  2133. 

(B)   DISBURSEMENTS. 

Code  provision  and  general  considerations,  §  2134. 
Witness  fees,  §  2135. 

Where  witness  attends  without  a  subpoena. 

Where  witness  does  not  attend. 

Where  witness  departs  before  trial.    ' 

'Where  witness  attends  at  a  term  at  which  triaU could  not 

be  had. 

Where  witness  does  not  testify. 

Where  witness  is  attorney  or  party. 

Where  witness  attends  in  behalf  of  different  parties. 

Where  witness  is  subpeenaed  in  two  or  more  cases. 

Number  of  days'  attendance. 

Travel  fees. 

Payment  of  fees  as  condition  precedent. 

Compensation  of  expert  witnesses,  §  2136. 
Fees  of  referee,   §   2137. 

Proof  of  number  of  days  referee  acted. 

Fees  of  commissioner,  §  2138. 
Jury  fees,  §  2139. 
Stenographer's  fees,  §  2140. 
Surveyor's  fees,  §  2141. 
Sheriff's  fees,  §  2142. 
Fees  for  publication,  §  2143. 
Documentary  evidence,  §  2144. 

Searches. 

Printing  expenses,  §  2145. 

Expenses  relating  to  judgment  and  execution,  §  2146.     ' 

Service  of  papers,  §  2147. 


(0)   INCREASED  COSTS. 

When  defendant  entitled  to,  §  2148. 
Who  are  officers. 
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Nonfeasance  and  misfeasance. 

AUowaJice  in  interlocutory  proceedings. 

Waiver  of  right. 

Proceedings  to  obtain. 

Double  damages  as  carrying  double  costs,  §  2149. 
Increased  disbursements,  §  2150. 
Treble  costs,  §  2151. 

(D)  ADDITIONAL  ALLOWANCES. 

(1)  As  A  Matter  or  Eight. 

Code  provision,  §  2152. 

Persons  entitled,  §  2153. 

Actions  in  whicli  demandable,  §  2154. 

Basis  of  computation,  §  2155. 

Amount,  §  2156. 

Procedure  to  obtain,  §  2157. 

(2)  As  A  Matter  of  Discretion. 

General  considerations,  §  2158. 

Right  to  costs  as  condition  precedent,  §  2159. 

Matters  considered  in  exercising  discretion,  §  2160. 

Stipulation  as  affecting,  §  2161. 

Ownership  of  allowance,  §  2162. 

Effect,  on  allowance,  of  setting  aside  of  verdict  or  judgment, 

2163. 
Persons  entitled  and  persons  liable,  §  2164. 

Guardian  ad  litem. 

Number  of  allowances,  §  2165. 

Actions  and  proceedings  in  which  allowed,  §  2166. 

"Difficult  and  extraordinary"  cases. 

Special  proceedings. 

Allowance  where  no  trial  has  been  had,  §  2167. 

Where  defense  is  Interposed. 

On  discontinuance. 

On  dismissal  for  plaintiff's  failure  to  apppar. 

Where  action  abates. 

Where  judgment  is  rendered  on  frivolous  pleading. 

Where  offer  of  judgment  is  made. 

Basis   of   computation,   §   2168. 

Where  counterclaim  is  interposed. 

Where  one  sues  for  a  part  of  a  fund. 

Actions  in  general  where  injunctive  relief  is  soueht 

Actions  where  franchise  is  involved. 

Actions  by  abutting  owners. 

N.   Y.  Prac— 182. 
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Taxpayer's  action. 

Actions  to  cancel  written  Instruments. 

— ' —  Actions  for  specific  performance. 

Actions  to  declare  a  deed  a  mortgage. 

Actions  to  Quiet  title. 

Actions  relating  to  fraudulent  conveyances. 

Actions  involving  an  accounting. 

Actions  relating  to  wills. 

Actions  relating  to  policy  of  insurance. 

Actions  for  trespass. 

Partition  suit. 

Ejectment. 

Actions  to  recover  damages  for  death  by  wrongful  act. 

Amount,   §  2169. 


Procedure  to  obtain,  2170. 

Before  whom  to  move. 

Time  for  application. 

Notice  of  application. 

Motion  papers. 

Second  application. 

Order. 

Appeal. 
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Necessity,  §  2171. 
Who  may  tax,  §  2172. 
Notice  of  taxation,  §  2173. 

Notice  of  retaxation. 

Affidavit  of  disbursements,  §  2174. 

Witness  fees. 

Charge  for  copy  of  paper. 

Fees  of  referee. 

Certificate  for  costs,   §  2175. 
Procedure,   §  2176. 

Objections  to  items. 

Powers  and  duties  of  taxing  officer. 

Inserting  costs  In  judgment. 

Retaxation  and  review  of  taxation,  §  2177. 

Time  for  motion. 

Motion  papers  and  scope  of  review. 

Order. 

Effect  on  judgment  of  retaxation. 

Procedure  on  new  taxation. 

Collateral  attack,  §  2178. 
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Art.  I.     General  Rules. 

ART.  VII.     COLLECTION. 

General  considerations,  §  2179. 
Execution  against  property,  §  2180. 

Motion  costs. 

Execution  against  person,  §  2181. 

Supplementary  proceedings,  §  2182. 

Contempt  proceedings,  §  2183. 

Mandamus,  §  2184. 

Stay  of  proceedings,  §  2185. 

Payment  of  costs  awarded  against  the  state,  §  2186. 

Collection  of  costs  against  a  corporation,  §  2187. 

Set-ofe  of  costs,  §  2188. 

Recovery  baclc  of  costs  paid,  §  2189. 

ART.  I.     GENERAL  RULES. 

§  2074.    Scope  of  chapter  and  Code  provisions  considered. 

The  general  provisions  of  the  Code  as  to  costs  are  found  in 
chapter  twenty-one  of  the  Code,  sections  3228  to  3332,  inclu- 
sive. This  chapter  is  intended  to  cover  the  same  ground  cov- 
ered by  the  Code  chapter  and  no  more,  except  that  costs  on 
appeal  are  left  for  consideration  in  the  volume  covering  ap- 
pellate practice  and  that  security  for  costs  has  already  been 
treated  of  in  a  preceding  volume.^  Costs  in  special  actions 
and  in  special  proceedings,  where  regulated  by  Code  provi- 
sions in  chapters  of  the  Code  relating  to  such  actions  or  pro- 
ceedings, will  not  be  considered  in  this  chapter  but  in  connec- 
tion with  the  chapters  relating  to  such  actions  or  proceedings. 
So  the  question  of  the  power  of  the  court  to  impose  the  pay- 
ment of  costs  as  a  condition  of  granting  a  favor,  which  has 
already  been  discussed  in  previous  chapters  relating  to  partic- 
ular motions,  will  not  be  reconsidered.  So  the  right  to  sue  as 
a  poor  person,^  or  the  effect  on  costs  of  a  tender'  or  offer  of 
judgment,*  or  the  stay  of  proceedings  because  of  failure  to 
pay  costs  of  a  motion  or  of  a  prior  action,^  has  been  fully 
treated  of  in  preceding  volumes. 

1  Volume  2,  pp.  1882-1910. 

2  Volume  2,  pp.  1872-1881. 

3  Volume  2,  pp.  2005-2013. 

4  Volume  2,  pp.  1989-2004. 
0  Volume  2,  pp.  1912-1916. 
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In  looking  up  a  question  of  costs  in  a- special  action  or  spe- 
cial proceeding,  it  is  always  advisable  first  to  see  if  the  pro- 
visions of  the  Code  or  Revised  Statutes  governing  the  pro- 
cedure in  such  action  or  proceeding  make  any  provisions  as 
to  costs,  since  the  Code  provisions  fixing  the  right  to  costs,  as 
found  in  sections  3228  to  3250  of  the  Code,  do  not  afEect  any 
provision  contained  elsevrhere  in  the  Code,  or  in  any  other 
statute,  whereby  the  award  of  costs  is  specially  regulated,  in 
a  particular  case,  otherwise  than  as  prescribed  in  said  Code 
provisions."  Furthermore,  the  Code  provisions  fixing  the 
"amoimt"  of  costs,  as  contained  in  chapter  twenty-one  of  the 
Code,  do  not  affect  any  provision  contained  elsewhere  in  the 
Code,  or  in  any  other  unrepealed  statute,  whereby  the  amount 
of  costs  is  specially  fixed,  in  a  particular  ease,  otherwise  than 
as  prescribed  in  such  provisions.'' 

§  2075,    Definition,  nature,  and  purpose. 

The  Code  does  not  define  the  word  "costs."  The  old  Code 
defined  costs  as  certain  sums  allowed  to  the  prevailing  party 
on  the  judgment  by  way  of  indemnity  for  his  expenses  in  the 
action.  Costs  have  also  been  defined  as  a  pecuniary  allow- 
ance, made  by  positive  law,  to  the  successful  party  in  a  suit, 
or  distinct  proceeding  within  a  suit,  in  consideration  of,'  and 
to  reimburse,  his  probable  expenses.'  Costs  are  to  be  distin- 
guished from  fees  in  that  the  one  is  an  allowance  to  a  party 
for  expenses  incurred  in  conducting  his  suit,  while  the  other 
is  compensation  to  an  officer  for  services  rendered  in  the 
progress  of  the  cause.  The  term  "costs"  is  not  synonymous 
with  "disbursements"  although  it  is  frequently  used  in  a  com- 
prehensive sense  to  include  " disbursements. "» 

Costs  are  in  the  nature  of  damages  although  they  cannot  now 

8  Code  Civ.  Proc.  §  3250.    See  Furman  v.  Cunningham,  34  Hun,  606; 
Matter  of  New  York,  L.  &  W.  R.  Co.,  14  Wkly.  Dig.  329. 
1  Code  Civ.  Proc.  §  3261. 

8  Abb.  Law  Diet. 

9  Judson  V.  City  of  Clean,  40  Hun,  158.  When  the  amount  of  costs 
is  limited  by  law,  this  includes  costs  and  disbursements.  Wheeler  v. 
Westgate,  4  How.  Pr.  269;  Ryan  v.  Parley,  3  Month.  Law  Bui.  78. 
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be  awarded  as  such  by  the  jury.  They  were  originally  given 
rather  as  a  punishment  of  the  defeated  party  for  causing  the 
litigation  than  as  a  recompense  to  the  successful  party  for  his 
expenses.  A  recovery  of  costs  is  usually  in  favor  of  one  party 
against  the  other  but  in  equity  the  costs  may,  in  a  proper  case, 
be  in  favor  of  one  party  against  a  co-party  or  may  be  made 
payable  out  of  a  fund. 

§  2076.    Final  and  interlocutory  costs. 

Costs  are  either  interlocutory,  such  as  arise  on  some  dis- 
tinct and  separate  proceeding  during  the  course  of  a  suit  as 
upon  a  motion,  or  final,  such  as  depend  on  the  event  of  the 
suit,  and  are  granted  only  on  its  termination.^"  Under  the 
old  Code,  costs  granted  on  a  demurrer,  where  an  issue  of  fact 
remained  to  be  tried,  were  final  costs  which  could  not  be  taxed 
until  final  judgment  was  entered,^^  but  now  they  are  inter- 
locutory costs  which  may  be  collected  in  the  same  way  as  mo- 
tion costs.^^  Costs  on  granting  judgment  because  of  the  friv- 
olousness  of  the  answer  are  interlocutory  costs,^^  as  are  costs 
on  appeal  from  an  interlocutory  order.^* 

§  2077.    Right  to  costs  as  dependent  on  statute. 

Costs  cannot  be  recovered  unless  authorized  by  statute. 
This  rule  applies  to  actions  seeking  legal  relief,^^  and  to  spe- 
cial proceedings,^^  and,  it  would  seem,  to  actions  seeking  equi- 
table relief.^^     It  has  been  held,  however,  that  equity  has  in- 

10  5  Bnc.  PI.  &  Pr.  107. 

11  Palmer  v.  Smedley,  13  Abb.  Pr.  185;  Mora  v.  Sun  Mut.  Ins.  Co.,  13 
Abb.  Pr.  304. 

12  Code  Civ.  Proc.  §§  3232,  3233.- 

13  Wilkin  V.  Raplee,  52  N.  Y.  248. 
"Matter  of  Brasier,  13  Daly,  245. 

"Barry  V.  Winkle,  36  Misc.  171,  73  N.  Y.  Supp.  188;  Kuskie  v.  Hen- 
drickson,  128  N.  Y.  555;  Munson  v.  Curtis,  43  Hun,  214;  Ward  v.  James, 
8  Hun,  526. 

16. Matter  of  Holden.  126  N.  Y.  589;  Matter  of  Brooklyn,  148  N.  Y. 
107. 

17  Struthers  v.  Chrlstal,  3  Daly,  327. 
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herent  power  to  award  trustees  their  expenses  of  litigation, 
out  of  the  trust  property." 

§  2078.    Power  of  court  or  referee. 

The  power  to  award  costs  is  given  to  the  court  while  the 
taxation  or  computation  thereof  is  generally  imposed  by  law 
on  the  clerk  of  the  court.  The  power  to  award  costs  is  purely 
the  creature  of  statute  and  inasmuch  as  the  courts  have  no 
inherent  power,  they  must  be  governed  entirely  by  the  terms 
of  the  statute.  If  costs  follow  the  judgment  as  a  matter  of 
course,  the  court  has  nothing  to  do  with  them  except  that  in 
some  cases  a  certificate  may  be  required  of  the  presiding  judge 
or  referee  to  show  the  right  to  costs.^'  If  costs  are  discretion- 
ary, as  in  equity  suits  or  in  special  proceedings  or  motion  costs, 
none  can  be  recovered  unless  the  court  or  referee  expressly 
awards  them  in  the  order,  decision,  or  report.^"  If  the  court 
before  which  the  final  determination  of  a  case  is  heard  does 
not  award  costs  there  is  no  authority  elsewhere  to  adjudge 
costs.'^^  Thus,  in  an  equitable  action,  where  no  direction  is 
made  as  to  costs,  they  will  not  be  allowed,  after  entry  of  judg- 
ment,-at  a  special  term  held  by  another  than  the  trial  judge." 
A  judgment  which  is  erroneous  in  respect  to  costs,  by  reason 
of  having  been  entered  without  application  to  the  court,  in  a 
case  where  costs  could  only  be  awarded  by  order  of  the  court, 

18  Downing  v.  Marshall,  37  N.  Y.  380.  Costs  to  guardian  ad  litem. 
Sails  V.  Sails,  28  Abb.  N.  C.  117,  19  N.  ¥.  Supp.  246;  Weed  v.  Paine, 
31  Hun,  10. 

19  If  the  right  to  costs  is  declared  by  statute,  the  court  has  no  dis- 
cretion. Sturgis  V.  Spofford,  58  N.  Y.  103;  Burdick  v.  Hale,  13  Abb. 
N.  C.  60. 

20  Kahn  v.  Schmidt,  83  Hun,  541,  32  N.  Y.  Supp.  33.  Costs  of  motion 
must  be  specified  in  the  order  (Chadwictc  v.  Brother,  4  How.  Pr.  283; 
Johnson  v.  Jillitt,  7  How.  Pr.  485;  Siegrlst  v,  Holloway,  7  Civ.  Proc.  R. 
[Browne]  58)  except  where  the  motion  is  one  in  the  direct  and  regular 
progress  of  the  suit,  such  as  a  motion  for  a  nonsuit  (Thomas  v.  Clark 
5  How.  Pr.  375). 

2iEldridge  v.  Strenz,  39  Super.  Ct.  (7  J.  &  S.)  295;  Travis  v.  Waters, 
1  Johns.  Ch.  85. 

22  Le  Roy  v.  Browne,  10  N,  Y.  Supp.  328. 
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should  not  be  wholly  set  aside  on  that  ground,  but  the  costs 
only  may  be  stricken  out,  without  prejudice  to  an  application 
to  the  court  to  allow  costs. ^'  If  the  court  of  appeals  affirms  a 
judgment  of  the  appellate  division  reversing  a  judgment  of 
the  special  term,  and  directs  judgment  absolute,  the  latter  has 
power  to  award  costs. ^*  The  power  of  a  referee  to  award 
costs  has  been  considered  in  a  preceding  chapter.^" 

Where  court  is  without  jurisdiction.     The  court  has 

power  to  award  costs  against  plaintiff  though  it  dismisses  the 
action  because  of  want  of  jurisdiction  of  the  subject-matter,^" 
especially  where  the  want  of  jurisdiction  does  not  appear  on 
the  face  of  the  summons  or  complaint.^''  This  rule  applies 
though  the  question  arises  on  a  demurrer.^' 

Stipulations    as   to    costs.     While    parties    cannot,    by 

agreement,  compel  the  award  of  costs,  they  may  waive  the 
allowance  of  costs  the  same  as  they  may  waive  any  legal 
right.^'  So  costs  may  be  waived  by  stipulation  where-  a  con- 
troversy is  submitted  on  agreed  facts.'"  The  "parties"  to 
any  proceeding  may  stipulate  fdr  the  payment  of  costs,  in  the 
absence  of  a  statute  or  beyond  the  terms  thereof,  and  their 
agreement  will  be  enforced,  but  the  "attorneys"  in  a  cause 
cannot  agree  to  increase  the  costs  beyond  the  statutory  allow- 
ance.'^ The  stipulation  as  to  costs  may  be  enforced  by  the 
court  in  rendering  judgment.'^ 

23  Howe  V.  Lloyd,  9  Abb.  Pr.   (N.  S.)  257,  2  Lans.  335. 
2*  Barnard  v.  Hall,  143  N.  Y.  339. 

25  See  ante,  pp.  2599,  2607. 

26  Day  V.  Sun  Ins.  Office,  40  App.  Div.  305,  57  N.  Y.  Supp.  1033;  Don- 
nelly V.  Libby,  31  Super.  Ct.  (1  Sweeny)  259,  287;  Humiston  v.  Bal- 
lard, 63  Barb.  9. 

27  Harriott  v.  New  Jersey  R.  &  Transp.  Co.,  1  Daly,  377;  Chambers 
V.  Feron  &  Ballou  Co.,  56  N.  Y.  Supp.  338. 

28  King  V.  Poole,  36  Barb.  242. 

29  Real  Estate  Corp.  v.  Harper,  174  N.  Y.  123,  131;  Simon  v.  O'Brien, 
87  Hun,  160,  33  N.  Y.  Supp.  815. 

80  Real  Estate  Corp.  v.  Harper,  174  N.  Y.  123,  131;  Brenen  v.  North, 
7  App.  Div.  79,  39  N.  Y.  Supp.  975;  overruling  Landon  v.  Walmuth,  76 
Hun,  271,  27  N.  Y.  Supp.  717. 

81  O'Keefe  v.  Shipherd,  23  Hun,  171. 

32  Fish  V.  Coster,  28  Hun,  64;  People  v.  Fitchburg  R.  Co.,  44  State 
Rep.  229,  18  N.  Y.  Supp.  269. 
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§  2079.    What  law  governs. 

The  power  to  award  costs,  as  well  as  the  amount  and  items 
to  be  allowed,  depend  on  the  statutes  in  force,  not  at  the  com- 
mencement but  at  the  termination  of  the  controversy,  the  time 
when  the  right  to  costs  accrues,''  i.  e.,  on  the  delivery  of  a 
final  decision  authorizing  judgment,'*  or  on  the  rendition  of 
a  verdict,'"  or  on  the  delivery  of  the  report  of  a  referee."  On 
entering  judgment  by  default,  the  right  accrues  at  the  time 
of  the  taxation  and  the  statute  in  force  at  that  time  governs.'^ 
Inasmuch  as  the  right  to  costs  does  not  accrue  until  final  deci- 
sion, it  is  competent  for  the  legislature,  at  any  time  during 
the  progress  of  a  suit,  to  create  an  allowance  for  services  not 
before  provided  for,  and  to  increase  or  diminish,  or  wholly 
abolish,  such  allowances  as  existed  at  the  time  of  the  suit." 
Of  course,  the  costs  are  governed  by  the  laws  of  the  state  in 
which  the  suit  is  instituted. 

§  2080.     Prolonging  litigation  to  determine  right  to  costs. 

After  settlement  by  the  parties,  the  court  will  not  decide 
upon  the  merits,  to  determine  the  question  of  costs,  though  re- 
served by  the  parties.'"  But  an  equity  ease  will  be  heard, 
although  the  subject-matter  has  ceased  to  exist  before  the  trial, 
to  determine  the  right  to  costs  as  it  existed  at  the  time  of  the 
commencement  of  the  action.*" 

33  Supervisors   of   Onondaga  v.   Briggs,   3   Denio,    173;    Defendorf  v.  , 
Defendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163;   Munson  v.  Curtis,  43 
Hun,  214;  Garling  v.  Ladd,  27  Hun,  112. 

34  Hunt  V.  Middlebrook,  14  How.  Pr.  300. 

35  Moore  v.  Westervelt,  14  How.  Pr.  279;  Burnett  v.  Westfall,  15 
How.  Pr.  430.  Dismissal  of  complaint  Is  same  as  verdict.  Scudder  v. 
Gori,  18  Abb.  Pr.  207.  Where  verdict  is  set  aside,  the  costs  are  to  be 
governed  by  the  law  existing  at  the  time  the  final  verdict  is  rendered. 
Jackett  V.  Judd,  18  How.  Pr.  385. 

36  Hunt  V.  Middlebrook,  14  How.  Pr.  300.     Contra,  Torry  v.  Hadley, 

14  How.  Pr.  357,  which  holds  that  time  of  "filing"  the  report  governs! 

37  Steward  v.  Lamoreaux,  5  Abb.  Pr.  14.     Contra,  Huber  v.  Lockwood    • 

15  How.  Pr.  74. 

38  Supervisors  of  Onondaga  v.  Briggs,  3  Denio,  173. 

89Bastburn  v.  Kirk,  2  Johns.  Ch.  317;  Stewart  v.  EUice,  2  Paige,  604. 
*o  Kelley  v.  McMahon,  37  Hun,  212. 
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§  2081.    Ownership. 

Though  the  authorities  are  in  conflict,  the  better  opinion 
seems  to  be  that  costs  are  the  property  of  the  party  recovering 
them  and  not  of  his  attorney,*^  yet  when  included  in  the  judg- 
ment, the  lien  of  the  attorney  attaches  thereto  as  well  as  to 
the  recovery  outside  of  costs.** 

§  2082.    Waiver  of  right  to  costs. 

Refusal  to  accept  costs  imposed  as  a  condition  of  awarding 
a  new  trial,  jjending  an  appeal  from  the  order,  does  not  pre- 
clude the  right  of  the  party  defeated  on  his  appeal  to  de- 
mand the  payment  of  such  costs.*'  So  where  plaintiff  recov- 
ered less  than  the  statutory  amount  so  that  defendant  was  en- 
titled to  costs,  but  defendant  neglected  to  enter  the  same  on 
the  roll  because  plaintiff  was  insolvent,  he  did  not  waive  his 
right.** 

§  2083.    Waiver  of  objections. 

If  a  party  is  not  awarded  costs  in  a  case  where  costs  are  a 
matter  of  discretion,  objection  must  be  taken  at  the  time  to 
the  decision,  report,  or  order.*"  Serving  an  offer  to  allow 
judgment  to  be  entered  for  a  specific  sum,  "with  costs,"  is  not 
such  a  recognition  of  liability  for  costs  as  to  preclude  the  party 
from  claiming  that  they  can  only  be  awarded  on  an  applica- 
tion to  the  court,  especially  where  the  offer  is  refused  by  the 
adverse  party.*^  One  does  not  by  objecting  to  the  items  of 
the  bill  on  taxation  waive  his  right  to  oppose  the  motion  for 
costs.*'^     It  seems  that  the  mere  takiag  of  the  appeal  is  not  a 

«  Volume  1,  p.  259.     See  note  In  10  Ann.  Cas.  401. 

42  Barry  v.  Third  Ave.  R.  Co.,  87  App.  Div.  543,  84  N.  Y.  Supp.  830; 
Bevins  v.  Albro,  86  Hun,  590,  33  N.  Y.  Supp.  1079;  Kunath  v.  Bremer, 
53  App.  Div.  271,  65  N.  Y.  Supp.  830. 

43  Stokes  V.  Stokes,  38  App.  Div.  215,  56  N.  Y.  Supp.  637. 
**  Hoyt  v.  Blain,  12  Wend.  188. 

«  See  Schmidt  v.  Brown,  80  Hun,  183,  30  N.  Y.  Supp.  68. 
«How6  v.  Lloyd,  9  Abb.  Pr.  (N.  S.)  257,  2  Lans.  335. 
*^  Knapp  v.  Curtiss,  6  Hill,  386. 
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waiver  of  the  right  to  object  to  the  insertion  of  any  costs  what- 
ever.*' 

ART.  II.     RECOVERY  OF  COSTS. 

(A)   WHERE  A  MATTER  OF  RIGHT. 

§  2084,    General  considerations. 

Section  3228  of  the  Code  enumerates  the  actions  in  which 
plaintiff  is  entitled  to  costs,  of  course,  on  the  rendering  of  a 
final  judgment  in  his  favor.  In  such  eases,  the  court  has  no 
discretion."  This  Code  subdivision  applies  only  to  actions  at 
law  as  distinguished  from  suits  in  equity;'^"  and  where  the 
action  is  at  law,  a  money  judgment  is  demanded,  and  the  re- 
covery is  for  more  than  $50,  the  fact  that  a  jury  trial  is  waived 
does  not  make  the  question  of  costs  a  discretionary  one,^^  nor 
does  the  fact  that  an  equitable  defense  has  been  successfully 
interposed.°^  The  question  whether  the  costs  are  discretion- 
ary depends  on  the  complaint  and  not  on  the  answer. 

Section  3229  provides  that  defendant  is  entitled  to  costs,  of  . 
course,  in  the  actions  specified  in  section  3228  unless  plaintiff 
is  entitled  to  costs.  Thus,  in  a  common-law  action,  where 
plaintiff  would,  if  successful,  be  entitled  to  costs  as  of  course, 
it  follows  that  if  the  complaint  is  dismissed  the  defendant  is 
entitled  to  costs  as  of  course.^'  And  this  is  so  though  defend- 
ant has  interposed  and  afterwards  withdrawn  a  counterclaim." 
And  if  defendant  recovers  on  a  counterclaim,  though  less  than 
fifty  dollars,  he  is  entitled  to  eosts.^'  The  plaintiff,  in  an  ac- 
tion in  which  a  counterclaim  is  set  up,  if  he  fails  to  establish 
a  right  to  recover,  is  not  entitled  to  costs  merely  because  no 
recovery  is  had  upon  the  counterclaim.^'    But  where  plaintiff 

48  Marshall  v.  Boyer,  52  Hun,  181,  5  N.  Y.  Supp.  150. 

49Boardway  v.  Scott,  31  Hun,  378. 

60  Law  V.  McDonald,  9  Hun,  23. 

Bi  Norton  v.  Fancher,  92  Hun,  463,  36  N.  Y.  Supp.  1032. 

B2Lanz  V.  Trout,  46  How.  Pr.  94;  Cythe  v.  La  Fontaln,  51  Barb.  186. 

esRugen  v.  Collins,  8  Hun,  384. 

64  Thayer  v.  Holland,  11  Daly,  187,  63  How.  Pr.  179. 

65  Smith  V.  Bryant,  29  Misc.  564,  61  N.  Y.  Supp.  943. 

56  Thayer  v.  Holland,  11  Daly,  187,  63  How.  Pr.  179;   Whitelegge  v. 
De  Witt,  12  Daly,  319. 
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recovers  against  an  executor  or  administrator  on  a  legal  cause 
of  action,  costs  cannot  be  awarded  to  the  defendant  though 
under  sections  1835  and  1836  of  the  Code  they  are  denied  to 
the  plaintiff,"  since  such  action  is  not  embraced  within  section 
3228  of  the  Code.  A  defendant  who  obtains  a  judgment 
against  a  co-defendant  does  not  recover  costs  as  of  course."* 

These  two  Code  sections  do  not  apply  to  actions  commenced 
in  a  district  or  municipal  court  and  removed  into  the  city  court 
of  New  York  City.=» 

§  2085.    Actions  involving  title  to  real  property. 

The  Code  provides  that  plaintiff  is  entitled  to  costs,  of  course, 
on  the  rendering  of  a  final  judgment  in  his  favor,  in  an  action, 
triable  by  a  jury,  to  recover  real  property,  or  an  interest  in 
real  property,  or  in  which  a  claim  to  real  property  arises  on 
the  pleadings  or  is  certified  to  have  come  in  question  on  the 
trial.®"  The  amount  of  damages  found  is  immaterial,*^  i.  e., 
plaintiff  is  entitled  to  costs  though  he  recovers  less  than  fifty 
dollars  where  he  succeeds  as  to  his  title. 

Action  "triable  by  a  jury."     It  will  be  noticed  that  the 

action,  to  carry  costs  as  of  course,  must  be  triable  by  a  jury. 
It  follows  that  an  equitable  action  in  which  a  jury  trial  can- 
not be  demanded  as  of  right  does  not  entitle  a  successful  plain- 
tiff to  costs  though  title  is  involved.®^ 

What  is  real  property.     The  question  of  the  right  of 

property  in  growing  trees  and  shrubs  is  a  question  of  title  to 
real  property.®^  So  the  right  to  the  exclusive  ownership  of, 
and  dominion  over,  land  under  the  waters  of  a  navigable  river, 
involves  title  to  real  property.** 

"Hopkins  v.  Lott,  111  N.  Y.  577,  580;  Baine  v.  Rochester,  85. N.  Y. 
523. 
B8  See  post,  p.  2931. 

B9  Levene  v.  Hahner,  62  App.  Div.  195,  70  N.  Y.  Supp.  913. 
60  Code  Civ.  Proc.  §  3228,  subd.  1. 
eiCrowell  V.  Smith,  35  Hun,  182;  Hall  v.  Hodskins,  30  How.  Pr.  15. 

62  Black  V.  O'Brien,  23  Hun,  82. 

63  Powell  V.  Rust,  8  Barb.  567. 

64  Slingerland  v.  International  Contracting  Co.,  43  Ann,  Div  """  60 
N.  Y.  Supp.  12. 
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When  claim  arises  ' '  on  the  pleadings. ' '    A  claim  of  title 


in  the  complaint  alone  is  not  a  "claim  of  title  on  the  plead- 
ings.'"*' So  an  unnecessary  allegation  of  title,  though  denied, 
does  not  bring  the  title  to  land  into  question. '"'  For  the  pur- 
pose of  determining  the  question  of  costs,  a  claim  of  title  to 
real  property  arises  upon  the  pleadings,  only  when  such  an 
issue  is  essentially  or  legitimately  presented  by  the  pleadings 
as  essential  to  the  plaintiff's  cause  of  action,  as  distinguished 
from  the  evidence  requisite  to  a  recovery."^  In  other  words, 
the  claim  of  title  must  be  such  that  if  proved  it  will  defeat  or 
maintain  the  action."'  It  is  immaterial  that  another  issue  also 
arises  on  the  pleadings ;°°  but  the  claim  of  title  must  arise  on 
the  whole  pleadings  and  the  recovery  must  be  "in  hostility  to 
such  fclaim, "  i.  e.,  it  is  not  sufficient  that  the  recovery  be  on 
an  issue  distinct  from  that  of  title.'" 

When  claim  arises  on  the  trial.     Whenever,  under  the 

pleadings,  it  becomes  necessary  for  plaintiff  to  prove,  and  he 
gives  evidence  of,  title,  such  title  comes  in  question  on  the 
trial,  notwithstanding  defendant  offers  no  evidence  in  regard 
thereto." 

What  is  meant  by  "title."     "Title"  means  "right  of 

possession.'"" 

65  Lynk  v.  Weaver,  128  N.  Y.  171. 

66  Aaron  v.  Foster,  11  Civ.  Proc.  R.  (Browne)  325,  3  State  Rep.  270; 
Quinn  v.  Winter,  15  Daly,  383,  7  N.  Y.  Supp.  755.  Allegation  of  title 
a  conclusion  of  law.  Bloomingdale  v.  Steubing,  14  Misc.  549,  35  N.  Y. 
Supp.  1074.  So  in  an  action  by  a  landlord  against  his  tenant,  title  is 
not  in  issue  merely  because  plaintiff  unnecessarily  pleads  title  and  de- 
fendant enters  a  general  denial.  Cleveland  v.  Wilder,  78  Hun,  591  29 
N.  Y.  Supp.  209.  Contra,  Dempsey  v.  Hall,  35  Super.  Ct.  (3  J.  &'s.) 
201.  So  beld  in  an  action  for  damages  from  the  bite  of  a  dog  where 
the  answer  set  up  that  plaintiff  was  a  trespasser.  Pierret  v.  Moller,  3 
E.  D.  Smith,  574.  So  held  in  action  for  assault  and  battery.  Langdon 
V.  Guy,  91  N.  Y.  660;  Welsh  v.  Fallihee,  75  Hun,  308,  27  N.  Y.  Supp.  81. 

6'  Bailey  v.  Daigler,  50  Hun.  538,  3  N.  Y.  Supp.  718. 

68  Dunster  v.  Kelly,  110  N.  Y.  558. 

cs  Powell  V.  Rust,  8  Barb.  567,  569. 

"Burbans  v.  Tibbitts,  7  How.  Pr.  74;  Learn  v.  Currier.  15  Hun,  184. 

"  Taylor  v.  Wright,  36  App.  Div.  568,  55  N.  Y.  Supp.  761. 

'2  Dunster  v.  Kelly.  110  N.  Y.  558;  Ehle  v.  Quackenboss,  6  Hill    537. 


§  2085  COSTS.  2909 

Art.  II.     Recovery. — A.  Of    Right. — Actions   Involving   Title. 

Title  vs.  possession.     A  claim  of  possession  is  not  a 


' '  claim  of  title, ' '  and  where  the  gist  of  the  action  is  an  injury 
to  the  possession,  so  that  evidence  of  mere  possession  would 
enable  plaintiff  to  maintain  it,  an  allegation  of  ownership  and 
possession,  made  in  the  complaint  and  denied  in  the  answer, 
does  not  enlarge  the  issue.'^  For  instance,  in  an  action  for 
trespass  on  land,  where  the  metes  and  bounds  of  the  premises , 
claimed  to  be  owned  by  plaintiff  are  set  out  in  the  complaint, 
and  defendant 's  answer  admits  that  plaintiff  owns  the  premises 
thus  described,  but  denies  that  the  alleged  trespass  is  upon 
such  premises,  so  that  the  issue  is  one  of  location,  depending 
on  the  accuracy  of  measurement,  the  case  does  not  involve 
title,  but  only  a  question  of  possession.''*  Furthermore,  where 
actual  possession  is  enough  to  maintain  the  action,  evidence 
as  to  title  does  not  entitle  plaintiff  to  costs. ''^  Defendant  can- 
not, however,  claim  that  title  was  not  involved  where  he  forced 
plaintiff  to  prove  his  title  by  objecting  to  oral  proof  of  pos- 
session.^" 

Existence  of  easement  as  involving  title.  The  ques- 
tion of  title  is  in  issue  where  the  existence  of  an  easement  is 
in  question.'^' 

Defense  of  license  as  involving  title.     The  defense  of 

license  does  not  involve  a  question  of  title, '^  except  where  the 
validity  of  a  license  from  third  persons  is  questioned.'" 

73  Rathbone  v.  McConnell,  20  Barb.  311. 

74  Heintz  v.  Bellinger,  28  How.  Pr.  39. 

75  Judges  of  Oneida  Common  Pleas  v.  People,  18  Wend.  79;  Muller  v. 
Bayard,  15  Abb.  Pr.  449;  Burnet  v.  Kelly,  10  How.  Pr.  406. 

78  Foster  v.  Romer,  15  Wkly.  Dig.  487. 

77  Heaton  v.  Ferris,  1  Johns.  146;  Eustace  v.  Tuthill,  2  Johns.  185; 
Jones  V.  Metropolitan  El.  R.  Co.,  59  Super.  Ct.  (27  J.  &  S.)  437,  14  N. 
Y.  Supp.  632;  Bruen  v.  Manhattan  R.  Co.,  20  Civ.  Proc.  R.  (Browne) 
127,  14  N.  Y.  Supp.  285.  Defendant's  denial  of  all  knowledge  or  infor- 
mation sufiBcient  to  form  a  belief  as  to  plaintiff's  allegation  of  the  own' 
ership  of  the  easement,  interfered  with  by  defendant's  railway,  causes 
"a  claim  of  title  to  real  property"  to  arise' upon  the  pleadings.  Moore 
V.  New  York  El.  R.  Co.,  30  Abb.  N.  C.  306,  4  Misc.  132,  53  State  Rep. 
169,  23  N.  Y.  Supp.  863. 

78Wickham  v.  Seely,  18  Wend.  649;  Rathbone  v.  McConnell,  21  N.  Y. 
466;  Mechl  v.  Schwieckart,  67  Barb.  599.    Though  the  reply  deny  that 
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— —  Admission  of  title  at  trial.     If  defendant  puts  the  title 


in  issue,  and  compels  plaintiff  to  prepare  to  prove  it,  plaintiff 
is  entitled  to  costs,  notwithstanding  defendant  admits  title  at 
the  trial.'" 

Particular  actions.  Though  the  authorities  are  con- 
flicting, the  later  cases  hold  that  actions  for  partition  are  not 
within  this  section,'^  but  that  actions  for  dower  are.'^  A  cred- 
itor's action  to  set  aside  a  fraudulent  conveyance  is  not  with- 
in this  section,  though  it  involves  the  title  to  real  property, 
since  not  ' '  triable  by  a  jury. '  '*'  An  action  to  abate  a  nuisance 
does  not  carry  costs  as  of  course,**  though  an  action  to  recover 
damages  therefor  may  involve  title  where  the  possession  and 
ownership  of  land  is  alleged  and  denied.*^  In  an  action  by  a 
lessee  against  his  lessor  for  breach  of  the  covenant  for  quiet  en- 
joyment, where  an  eviction  under  a  paramount  title  is  alleged 
and  denied,  the  question  of  title  is  involved. ^^  The  fact  that 
the  issue  in  ejectment  involves  only  questions  of  boundary 
does  not  deprive  the  plaintiff,  upon  a  recovery,  of  his  right 
to  costs.''''  But  in  an  action  to  recover  a  portion  of  the  ex- 
pense of  building  a  line  fence  where  the  dispute  between  the 
parties  is  not  as  to  their  division  line  but  whether  the  fence 

the  per^n  whose  license  is  set  up  had  any  power  to  give  a  license,  the 
case  does  not  present  a  claim  of  title.  Launitz  v.  Barnum,  6  Super. 
Ct.  (4  Sandt)   637. 

79  Mechl  V.  Schwieclcart,  67  Barb.  599,  601. 

soNiles  V.  Lindsley,  8  Super.  Ct.  (1  Duer)  610,  8  How.  Pr.  131; 
Dunckel  v.  Farley,  1  How.  Pr.  190. 

SI  Weston  v.  Stoddard,  22  Civ.  Proc.  R.  (Browne)  51,  42  State  Rep. 
76,  16  N.  Y.  Supp.  605.     Contra,  Davis  v.  Davis,  3  State  Rep.  163. 

82  Jones  V.  Emery,  1  Civ.  Proc.  R.  (McCarty)  338;  Everson  v.  Mc- 
MuUen,  45  Hun,  578,  10  State  Rep.  627.  Contra,  Ailsman  v.  Harsell,  5 
Civ.  Proc.  R.  (Browne)  93. 

83  Black  V.  O'Brien,  23  Hun,  82.  Contra,  Van  Wyck  v.  Baker,  11  Hun, 
309.  '      ' 

8*Le  Roy  v.  Browne,  54  Hun,  584.  8  N.  Y.  Supp.  82;  Ross  v.  Dole,  13 
John§.  306. 

85  Quin  V.  Winter,  22  Abb.  N.  C.  462,  4  N.  Y.  Supp.  865. 

S6  De  Graff  v.  Hoyt,  4  T.  &  C.  348. 

>■■  Leprcll  V.  Kleinschmidt,  112  N.  Y.  364. 
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in  question  was  built  upon  it,  the  title  to  real  property  is  not 
involved.** 

In  trespass,  if  plaintiff  must  prove  title,  the  title  is  in  issue,'" 
i.  6.,  the  title  is  in  dispute  where  not  ■  only  plaintiff 's  posses- 
sion but  also  his  right  to  possession  is  denied.""  If  plaintiff 
is  not  in  actual  possession,  he  must  prove  his  title  to  show  a. 
constructive  possession,  and  hence  in  such  a  ease  the  question 
of  title  may  arise  on  the  pleadings."^  If  plaintiff  is  in  posses- 
sion, title  does  not  come  in  issue  in  trespass."^  If  the  com- 
plaint claims  damages  for  injury  to  the  freehold,  however,  and 
title  in  plaintiff  is  alleged  and  denied,  the  title  is  in  issue.°^ 
In  trespass  for  cutting  down  trees,  a  claim  for  treble  damages, 
where  denied  in  the  answer,  raises  an  issue  as  to  title  to  the 
lands  since  only  the  owner  of  the  land  can  claim  treble  dam- 
ages."* Where  a  defendant  pleads  title  which  by  statute  is 
deemed  denied  by  the  plaintiff,  a  claim  to  real  property  arises 
on  the  pleadings.""  It  is  immaterial  that  no  evidence  was 
offered  on  the  trial  on  the  question  of  title.""  Merely  pleading 
as  a  defense  that  defendant  "thought"  the  property  was  a 
legal  highway  does  not  raise  a  question  of  title. "^ 

Certificate  that  question  of  title  arose  on  the  trial.    A 

certificate  of  the  trial  judge  or  referee  showing  that  a  ques- 
tion of  title  arose  on  the  trial  entitles  the  successful  party  to 
costs  irrespective  of  whether  a  claim  of  title  arose  on  the 
pleadings.     The    certiiieate   is   not   required   where   the    title 

8s  Collins  T.  Adams,  15  Civ.  Proc.  R.  (Browne)  384,  19  State  Rep. 
48,  4  N.  Y.  Supp.  217. 

«9  Boardway  v.  Scott,  31  Hun,  378. 

»o  Powers  v.  Conroy,  47  How.  Pr.  84;  Kelly  v.  New  York  &  M.  B.  R. 
Co.,  81  N.  Y.  233;  Green  v.  Trustees  of  Village  of  Canandaigua,  30  Hun, 
306;  Crowell  v.  Smith,  35  Huii,  182. 

91  Niles  V.  Lindsley,  8  How.  Pr.  131;  Hubbell  v.  Rochester,  8  Cow.  115. 

92  Squires  v.  Seward,  16  How.  Pr.  478. 

93  Kelly  V.  New  York  &  M.  B.  R.  Co.,  81  N.  Y.  233;  Crowell  v.  Smith, 
35  Hun,  182,  185.  See,  also,  Taylor  v.  Wright,  36  App.  Dlv.  568,  55 
App.  Div.  761. 

94  Crowell  V.  Smith,  35  Hun,  182. 

95,  96  Farrell  v.  Hill,   69  Hun,  455,  23  N.  Y.  Supp.  402. 
97  Dexter  v.  Alfred,  74  Hun,  259,  26  N.  Y.  Supp.  592. 
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comes  in  question  on  the  pleadings."'  The  certificate  of  the 
judge  who  tried  the  cause  is  the  only  evidence  receivable  as  to 
whether  title  came  in  question  at  the  trial, "^  but  while  it  is 
conclusive  on  the  taxing  officer,^""  the  court  can  review  the 
grounds  on  which  it  was  granted,  and  may  vacate  it,  if  granted 
on  improper  grounds. ^°^  Inasmuch  as  the  certificate  may  be 
set  aside  on  a  motion  for  that  purpose,  an  appeal  from  the 
judgment  does  not  bring  up  for  review,  by  specifying  in  the 
notice  of  appeal,  the  question  of  the  propriety  of  granting  or 
refusing  the  certificate.^"^  The  referee's  certificate  that  title 
came  in  question,  and  was  decided  by  him  for  defendants,  is 
'of  no  avail  on  the  question  of  costs,  where  the  court  can  see 
from  the  pleadings  that  it  did  not  come  in  question. ^"^  That 
the  certificate  was  made  by  the  judge  and  not  by  the  court 
must  be  raised  before  the  taxing  officer.^"*  A  certificate  that 
title  came  in  question  on  the  trial  as  to  a  part  of  the  issues 
does  not  entitle  plaintiiif  to  costs  though  he  recovers  nominal 
damages  where  the  damages  are  awarded  for  a  trespass  on 
land  not  described  in  the  complaint.^"^ 

§  2086.    Action  to  recover  a  chattel. 

Plaintiff  is  entitled  to  costs  of  course  on  the  rendering  of  a 
final  judgment  in  his  favor  "in  an  action  to  recover  a  chattel; 
but  if  the  value  of  the  chattel,  or  of  all  the  chattels,  recovered 
by  the  plaintiff,  as  fixed,  together  with  the  damages,  if  any, 
awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  his 

98  Kelly  v.  New  York  &  M.  B.  R.  Co.,  1  Month.  Law  Bui.  43. 

98  City  of  New  York  v.  Hillsburgh,  2  Code  R.  152;  Niles  v.  Lindsley, 
8  'Super.  Ct.  (1  Duer)  610,  8  How.  Pr.  131;  Turner  v.  Van  Riper,  43 
How.  Pr.  33. 

looCooley  v.  Cummings,  17  Civ.  Proc.  R.  (Browne)  145,  4  N.  Y.  Supp. 
530;  Lillis  v.  O'Conner,  8  Hun,  280,  and  cases  cited. 

101  Barney  v.  Keith,  6  Wend.  555;  Cooley  v.  Cummings,  17  Civ.  Proc. 
R.   (Browne)  146,  4  N.  Y.  Supp.  530. 

102  Cooley  v.  Cummings,  17  Civ.  Proc.  R.  (Browne)  145,  4  N.  Y.  Supp. 
530. 

103  Squires  v.  Seward,  16  How.  Pr.  478. 

104  Lillis  V.  O'Conner,  8  Hun,  280. 

105  Hill  v.  Edie,  24  Wkly.  Dig.  124. 
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costs  cannot  exceed  the  amount  of  the  value  and  the  dam- 
ages. "^°°  So  reads  the  Code  provision  which  constitutes  the 
only  authority  for  the  allowance  of  costs  in  an  action  to  re- 
cover a  chattel.  If  the  action,  by  the  consent  of  plaintiff, 
takes  the  form  of  one  for  conversion,  and  the  verdict  and 
judgment  entered  are  not  such  as  required  by  the  Code  in 
actions  for  the  recovery  of  a  chattel,  this  Code  section  does 
not  apply.^"^ 

Where  plaintiff  sues  for  several  articles,  but,  by  reason  of 
the  taking  being  a  single  act,  necessarily  claims  them  in  a  sin- 
gle cause  of  action,  he  is  entitled  to  costs  if  he  succeeds  as  to 
any  part  of  the  articles,  although  defendant  succeeds  as  to  the 
residue  upon  a  separate  issue  as  to  the  title  to  the  residue.^"* 
No  injustice  can  result  to  a  defendant  by  the  rule  adopted 
since  by  an  offer  of  judgment  he  can  always  throw  on  the  plain- 
tiff the  responsibility  for  costs  incurred  in  prosecuting  an  un- 
successful litigation  as  to  any  Article  of  property  described  in 
the  complaint.^"^ 

It  will  be  noticed  that  full  costs  are  recoverable  only  where 
the  value  of  the  chattels,  "as  fixed,"  together  with  the  dam- 
ages, amounts  to  fifty  dollars  or  more.  If  less  than  fifty  dol- 
lars is  recovered,  the  costs  can  not  exceed  the  recovery.^^" 
The  obvious  design  of  this  Code  provision  is  to  compel  plain- 
tiff, in  bringing  replevin  in  the  supreme  court,  tO  make  sure 
that  he  can  establish  value  and  damages  to  the  extent  of  at 
.m  least  fifty  dollars  as  a  condition  to  a  recovery  of  a  full  bill  of 
costs.^^^    It  follows  that  if  the  judgment  merely  directs  a  re- 

106  Code  Ciy.  Free.  §  3228,  subd.  2. 

107  McLain  v.  M^thushek  Piano  Mfg.  Co.,  54  App.  Diy.  126,  66  N.  Y. 
Supp.  397. 

108  Kilburn  v.  Lowe,  37  Hun,  237.  Approved  in  Newell  Universal 
Mill  Co.  V.  Muxlow,  115  N.  Y.  170.  To  same  effect,  Mertens  v.  Fitz- 
water,  53  Hun,  597,  6  N.  Y.  Supp.  797.  Defendant  is  entitled  to  no 
costs.    Stoddard  v.  Clarke,  9  Abb.  Pr.  (N.  S.)  310. 

109  Newell  Universal  Mill  Co.  v.  Muxlow,  115  N.  Y.  170,  175. 
iioWilkins  v.  Williams,  15  Civ.  Proc.  R.  (Browne)  168,  3  N.  Y.  Supp. 

897;  Rapid  Safety  Filter  Co.  v.  Wyckoff,  20  Misc.  429,  45  N.  Y.  Supp. 
1028.  -  The  term  "costs"  includes  disbursements  so  that  together  they 
cannot  exceed  the  verdict.    Ryan  v.  Farley,  3  Month.  Law  Bui.  78. 
Ill  Herman  v.  Girvin,  8  App.  DIv.  418,  421,  40  N.  Y.  Supp.  845. 

N.  Y.  Prac— 183.  ^, 
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turn  of  the  property  without  fixing  its  value,  plaintiff  is  not 
entitled  to  any  costs.^"  So  if  plaintiff  has  taken  the  property 
which  has  not  been  rebonded,  and  recovered  a  verdict  for  pos- 
session, he  is  not  entitled  to  costs  as  of  course,  if  its  value  has 
not  been  fixed  by  verdict,  report,  or  decision,  notwithstanding 
the  fact  that  his  testimony  as  to  value  is  uncontradicted^^^' 
And  where  an  offer  of  judgment  for  certain  property,  with  a 
specified  amount  of  damages  less  than  fifty  dollars,  is  accepted, 
the  costs  cannot  exceed  the  damages  speeified.^^* 

§  2087.    Action  of  which  a  justice  of  the  peace  has  not  juris- 
diction. 

Plaintiff  is  entitled  to  costs  of  course,  on  the  rendering  of  a 
final  judgment  in  his  favor,  in  an  action  where  a  justice  of  the 
peace  has  no  jurisdiction  as"  specified  in  section  2863  of  the 
Code.^^'*     The  actions  referred  to  will  now  be  considered. 

Actions  where  people  of  state  are  party.    Where  the 

people  of  the  state  are  a  party,  except  for  one  or  more  fines  or 
penalties  not  exceeding  two  hundred  dollars,  plaintiff  recov- 
ers costs  as  of  course  where  successful.  If  plaintiff  recovers 
less  than  fifty  dollars  damages,  the  amount  of  his  costs  cannot 
exceed  the  damages.^^^ 

Actions  for  torts  and  miscellaneous  actions.     Where  the 

action  is  to  recover  damages. for  an  ^ssault,^^^  battery,  false  im- 

ii2Lockwood  V.  Waldorf,  91  Hun,  281,  36  N.  Y.  Supp.  199;  Rapid 
Safety  Filter  Co.  v.  Wyckoff,  20  Misc.  429,  45  N.  Y.  Supp.  1028. 

113  Wolff  V.  Moses,  26  Misc.  500,  57  N.  Y.  Supp.  696;  Herman  v.  Gir- 
vin,  8  App.  Dlv.  418,  40  N.  Y.  Supp.  845,  whlcli  expressly  over.rules 
Claflin  V,  Davidson,  53  Super.  Ct.   (21  J.  &  S.)  122.  ' 

11*  Hausauer  v.  Machawicz,  54  App.  Div.  23,  66  N.  Y.  Supp.  340. 

ii5  Code  Civ.  Proc.  §  3228,  subd.  3. 

lie  Code  Civ.  Proc.  §  3228,  subd.  3,  as  amended  by  Laws  1898,  c.  110; 
People  V.  Strauss,  48  App.  Div.  198,  62  N.  Y.  Supp.  812. 

117  An  action  for  personal  injuries  sustained  through  defendant's 
negligence  is  not  an  action  for  assault  and  battery.  Kaliski  v.  Pelham 
Park  R.  Co.,  20  Civ.  Proc.  R.  (Browne)  315,  15  N.  Y.  Supp.  519;  Ruger 
V.  Fayhs  Watch-Case  Co.,  20  Civ.  Proc.  R.  (Browne)  204,  13  N.  Y.  Supp. 
788;  overruling  Garrabrant  v.  Sullivan,  13  Civ.  Proc.  R.  (Browne)  196. 
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prisonment,  libel,  slander,  criminal  conversation^  seduction, 
or  malicious  prosecution,  or  where  it  is  brought  under  sections 
1837,"^  1843,"^  1868,"°  1902,i2i  or  1969""  of  the  Code,  plain- 
itiff  recovers  costs  as  of  course  where  successful.  But  if,  in  an 
action  to  recover  damages  for  an  assault,  battery,  false  im- 
prisonment, libel,  slander,  criminal  conversation,  seduction,  or 
malicious  prosecution,  the  plaintiff  recovers  less  than  fifty  dol- 
lars damages,  the  amount  of  his  costs  cannot  exceed  the  dam- 
ages.^" And  the  costs  which  cannot  exceed  the  amount  of  re- 
covery includes  disbursements. 

Actions  where  accounts  exceed  four  hundred  dollars. 

Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts 
of  both  parties,  proved  to  the  satisfaction  of  the  justice,  ex- 
ceeds four  hundred  dollars,  a  justice  has  no  jurisdiction,  and 
plaintiff  recovers  costs  as  of  course,  where  successful,  without 
regard  to  the  amount  of  recovery.  The  amount  of  plaintiff's 
"recovery"  is  immaterial"*  provided  there  were  unliquidated 
accounts  between  the  parties,  the  total  amount  of  which  ex- 
ceeded four  hundred  dollars.  Demands  contested  by  the 
pleadings  but  admitted  on  the  trial  are  demands  "proved.""^ 

118  Action  by  creditor  against  next  of  kin  to  recover  debt  of  de- 
cedent. 

119  Action  by  creditor  against  heirs  to  recover  debt  of  decedent. 

120  Action  against  legatees  or  devisees  by  subscribing  witness  to  will 
or  by  cbild  born  after  will. 

121  Action  for  death  by  wrongful  act. 

122  Action  for  public  funds  converted,  etc. 

123  Code  Civ.  Proc.  §  3228,  subd.  3.  This  limitation  does  not  apply 
to  an  action  to  recover  damages  for  causing  death  by  negligence. 
O'Connor  v.  Union  R.  Co.,  33  Misc.  728,  68  N.  Y.  Supp.  1056;  Silberstein 
V.  Wm.  Wicke  Co.,  29  Abb.  N.  C.  291,  22  N.  Y.  Supp.  170,  171;  Gorton 
v.  United  States  &  B.  Mail  S.  S.  Co.,  20  Civ.  Proc.  R.  (Browne)  202,  13 
N.  Y.  Supp.  653.  It  does  apply,  however,  to  an  action  for  alienation 
of  affections.  Wilson  v.  McGregor,  34  State  Rep.  775,  20  Civ.  Proc. 
R.  (Browne)  36,  12  N.  Y.  Supp.  39.     . 

i24Stilwell  V.  Staples,  3  Abb.  Pr.  365,  12  Super.  Ct.  (5  Duer)  691; 
Clackin  v.  Zeller,  52  Barb.  147;  Boston  Mills  v.  Eull,  6  Abb.  Pr.  (N. 
fa.)  319,  31  Super.  Ct.  (1  Sweeny)  359,  37  How.  Pr.  299. 

i25Stilwell  V.  Staples,  3  Abb.  Pr.  365,  12  Super.  Ct.  (5  Duer)  691; 
Lijnd  V.  Broadhead,  41  How.  Pr.  146;  Osborne  v.  Parker,  66  App.  Dlv. 
2n,  280,  72  ,N.  Y.  Supp.  894. 
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So  if  defendant  admits  plaintiff's  claim  and  interposes  a  coun- 
terclaim, but  makes  no  offer  of  judgment,  and  plaintiff's  claim 
exceeds  four  hundred  dollars  though  his  recovery  is  the  dif- 
ference between  the  counterclaim  and  his  claim — less  than 
four  hundred  dollars — ^the  plaintiff  is  entitled  to  costs.^^'  The 
accounts  must  be  subsisting  unliquidated  accounts.^^^  Undis- 
puted payments  made  on  a  contract  extinguish  the  debt  pro 
tanto  and  do  not  constitute  "matters  of  account. "^^'  Each 
p&rty  must  have  a  claim  against  the  other  on  which  he  might 
sue.^^"  The  word  "accounts,"  as  used  herein,  relates  to  de- 
mands and  is  not  restricted  to  running  accounts.^^"  Counter- 
claims are  included  ;^^^  but  credits  are  not  counterclaims.^^^ 
An  erroneous  settlement  of  accounts  is  not  such  a  liquidation 
as  gives  a  justice  of  the  peace  jurisdiction  where  the  accounts 
exceed  $400.  Where,  in  an  action  brought  in  a  court  of  record 
for  the  balance  of  such  accounts,  they  are  re-examined,  and 
the  errors  corrected,  the  plaintiff,  though  he  recovers  less  than 
$50,  is  entitled  to  costs."^ 

It  is  not  necessary  that  the  action  should  have  been  com- 
menced in  a  justice's  court  and  have  been  there  discontinued 
by  reason  of  want  of  jurisdiction  to  entitle  the  plaintiff  to 
costs  ;^^*  but  where  the  action  is  originally  brought  in  the  su- 

12S  Friedman  v.  Eisenberg,  24  State  Rep.  298,  4  N.  Y.  Supp.  551. 

12T  Abernathy  v.  Abernathy,  2  Cow.  413. 

i28Mander  v.  Bell,  4  Wkly.  Dig.  519;  Steele  v.  Macdonald,  4  Civ. 
Proc.  R.  (Browne)  227;  Bundick  v.  Hale,  4  Civ.  Proc.  R.  (Browne) 
311;  following  Lamoure  v.  Caryl,  4  Denio,  370,  372. 

129  Brady  v.  Durbrow,  2  E.  D.  Smith,  78. 

130  Underbill  v.  Rusbmore,  51  App.  Div.  204,  64  N.  Y.  Supp.  1015; 
following  Glackin  v.  Zeller,  52  Barb.  147,  and  Crim  v.  Cronkhite,  15 
How.  Pr.  250. 

131  Sherry  v.  Gary,  111  N.  Y.  514;  Griffen  v.  Brown,  53  Barb.  428; 
Hayes  v.  O'Reilly,  8  Civ.  Proc.  R.  (Browne)  347,  note;  Lablache  v. 
Kirkpatrick,  8  Civ.  Proc.  R.  (Browne)  340,  3  How.  Pr.  (Ni  S.)  61; 
Lund  V.  Broadhead,  41  How.  Pr.  146. 

i32Walp  V.  Boyd,  19  State  Rep.  Ill,  2  N.  Y.  Supp.  735;  Gregory  v. 
IVfcArdle,  1  How.  Pr.  (N.  S.)  187. 

133  Gilliland  v.  Campbell,  18  How.  Pr.  177. 

134  Youker  v.  Johnson,  62  App.  Div.  584,  585,  71  N.  Y.  Supp.  178,  and 
cases  cited. 


§  2087  COSTS.  2917 

Art.  II.     Recovery. — A.  Of  Right. — Actions   Involving   Accounts. 

preme  court  and  the  plaintifE's  recovery  is  less  than  fifty  dol- 
lars, he  must  show  by  proof  that  the  sum  total  of  the  accounts 
"proved"  exceeds  four  hundred  dollars,  it  not  being  sufficient 
that  the  sum  total  of  the  sums  "claimed"  or  "contested"  ex- 
ceeds that  sum.^''  When  the  action  is  tried  before  the  court 
or  a  referee,  the  question  is  determined  by  the  facts  found, 
and  when  tried  before  a  jury  by  the  sum  total  of  the  accounts 
shown  to  have  been  "proved  to  their  satisfaction. "^'°  If  the 
trial  is  by  jury,  proof  may  be,  it  seems,  by  affidavits  of  plain- 
tiff's attorney  and  abstracts  from  the  stenographer's  minutes 
of  the  trial.^" 

If  defendant  procures  a  dismissal  on  this  ground  in  a  jus- 
tice 's  court,  he  is  estopped  from  questioning  the  want  of  juris- 
diction, in  answer  to  plaintiff's  claim  for  costs."^ 

Actions  against  an  executor  or  administrator.    Where 

the  action  is  brought  against  an  executor  or  administrator,  as 
such,  and  the  claim  has  been  duly  presented  to  the  executor 
or  administrator  and  rejected  by  him,  plaintiff  recovers  costs 
of  course  where  successful  except  where  the  amount  of  the 
claim  is  less  than  fifty  dollars.""  This  provision  must  be  read 
in  connection  with  sections  1835  and  1836  of  the  Code  which 
are  treated  of  hereafter.""  Suffice  it  to  say  in  this  connection 
that  if  the  "claim"  is  for  less  than  fifty  dollars,  defendant  re- 

130  Youker  v.  Johnson,  62  App.  Dlv.  584,  585,  71  N.  Y.  Supp.  178; 
Tompkins  v.  Greene,  21  Hun,  257;  Sherry  v.  Gary,  111  N.  Y.  517;  Kemp 
V.  Union  Gas  &  Oil  Stove  Co.,  22  Civ.  Proc.  R.  (Browne)  190,  19  N.  Y. 
Supp.  959. 

136  Finding  of  court  or  referee  is  conclusive  on  the  parties.  Youker 
T.  Johnson,  62  App.  Div.  584,  71  N.  Y.  Supp.  178;  Fuller  v.  Conde,  47 
N.  Y.  89.  In  Sherry  v.  Gary,  111  N.  Y.  514,  the  jury  rendered  a  verdict 
for  about  twenty  dollars  but  also  specifically  found  the  amount  of  the 
accounts  of  both  parties  which  exceeded  $400. 

137  Sherry  v.  Gary,  111  N.  Y.  514. 

issBradner  v.  Howard,  75  N.  Y.  417;  Glackin  v.  Zeller,  52  Barb.  147; 
Bailey  v.  Stone,  41  How.  Pr.  346;  Kirk  v.  Blashfield,  6  T.  &  C.  509. 

139  Code,  §  2863,  subd.  5,  as  amended  by  Laws  1895,  c.  527. 

140  See  post,  §  2109. 
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covers  costs,^*^  since  the  amount  of  the  claim,  and  not  the  re- 
covery, governs. ^*^ 

§  2088.    Actions  to  recover  money  only. 

Plaintiff  is  entitled  to  costs  of  course  on  recovering  a  final 
judgment  in  an  action,  other  than  one  of  those  already  specified 
in  this  article,  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only,  provided  plaintiff  recovers  fifty  dollars  or 
more."^  This  Code  section  applies  not  only  to  actions  com- 
menced in  a  court  of  record  but  also  to  actions  originating  in  a 
justice's  court  which  have  been  tried  de  novo  in  the  county 
court.^"  It  applies  where  the  complaint  demands  judgment 
for  a  sum  of  money  only,  irrespective  of  whether  the  action  is 
one  cognizable  by  a  court^  of  law  or  by  a  court  of  equity.^*^  It 
does  not  apply,  however,  where  the  plaintiff  has  been  permitted 
to  sue  in  forma  pauperis.^*'  The  amount  of  the  recovery  and 
not  the  amount  demanded  in  the  complaint  is  the  criterion.^*' 
Per  instance,  where,  after  action  brought  in  the  supreme  court, 
and  before  answer,  plaintiff  accepts  a  payment  on  account  of 
the  amount  due,  so  that  the  balance  for  which  he  recovers  judg- 

1^1  In  such  case,  the  action  should  he  brought  in  a  justice's  court. 
Lamphere  v.  Lamphere,  54  App.  Div.  17,  66  N.  Y.  Supp.  270. 

1*2  German-American  Provision  Co.  v.  Garrone,  73  App.  Div.  409,  77 
N.  Y.  Supp.  134.  Defendant  is  not  entitled  to  costs  where  he  inter- 
poses a  counterclaim  which  reduces  the  recovery  to  less  than  fifty  dol- 
lars.    Osborne  v.  Parker,  66  App.  Div.  277,  72  N.  Y.  Supp.  894. 

"3  Code  Civ.  Proc.  §  3228,  subd.  4. 

144  Fowler  v.  Dearing,  6  App.  Div.  221,  39  N.  Y.  Supp.  1034. 

145  Norton  v.  Fancher,  92  Hun,  463,  36  N.  Y.  Supp.  1032;  following 
Murtha  Vr  Curley,  92  N.  Y.  359. 

"6  Weltman  v.  Posenecker,  19  Misc.  592,  44  N.  Y.  Supp.  406. 

1"  Finder  v.  Stoothoff,  7  Abb.  Pr.  (N.  S.)  433;  Turner  v.  Van  Riper, 
43  How.  Pr.  33;  Lultgor  v.  Walters,  64  Barb.  417.  Plaintiff  is  not  en- 
titled to  costs  where  his  recovery  is  less  than  fifty  dollars,  even  though 
his.  demand  exceeded  that  amount,  and  was  reduced  by  payments,  made 
before  trial,  which  were  set  up  by  supplemental  answer.  Bates  v.  Nor- 
ris,  55  Super.  Ct.  (23  J.  &  S.)  269,  13  State  Rep.  302,  13  Civ.  Proc.  R. 
(Browne)  395,  2.8  Wkly.  Dig.  186;  Burke  t.  Philipps,  20  Misc  413  45 
N.  Y.  Supp.  1024. 
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ment  is  less  than  $50,  he  is  not  entitled  to  costs."*  In  com- 
puting the  amount  of  recovery,  interest  is  included,'"  and 
where  the  damages  are  trebled,  the  right  to  costs  depends  on 
the  recovery  of  the  increased  amount.'^"  Plaintiff  is  not  de- 
prived of  his  right  to  costs  by  the  fact  that  the  several  liability 
of  each  of  defendants  is  less  than  fifty  dollars  where  the  joint 
liability  is  in  excess  thereof.'"  If  the  amount  recovered  is 
less  than  fifty  dollars,  then  defendant  is  entitled  to  costs''^  if 
there  is  no  counterclaim."*^ 

A  creditor's  action  to  reach  certain  property  and  its  pro- 
ceeds, and  failing  to  find  them,  to. compel  the  parties  who  had 
applied  them  to  their  ovpn  use  to  pay  them  to  a  receiver,  is 
not  an  action  "for  the  recovery  of  money,"'"  nor  is  an  action 
of  foreclosure  in  which  a  deficiency  judgment  is  demanded 
against  a  guarantor  of  the  payment  of  the  mortgage;'^"  but 
an  action  for  a  penalty  is  an  action  for  the  recovery  of  money 
only,'^^  as  is  an  action  brought  to  enforce  a  lien,  in  which 
plaintiff  claims,  not  poss,ession  of  the  property  subject  to  the 
lien,  but  judgment  for  the  amount  of  the  debt.'" 

When  the  plaintifS  fails  to  obtain  a  judgment  sufficient  in 
amount  to  entitle  him  to  costs,  which  in  consequence  are 
awarded  to  the  defendant,  and  on  appeal  such  judgment  is  re- 
versed, and  a  new  trial  ordered,  which  new  trial  results  m  a 
judgment  in  plaintiff's  favor  for  an  amount  establishing  his 

148  Rice  V.  Childs,  28  Hun,  303. 

i49Loring  v.  Morrison,  25  App.  Div.  139,  48  N.  Y.  Supp.  975. 

isoKeiny  v.  Ingraham,  66  Barb.  250. 

161  Huff  V.  Jewett,  20  Misc.  35,  44  N.  V.  Supp.  311. 

i.''2  Lewis  V.  New  York  Dry  Dock  Co..  1  N.  Y  Leg.  Obs.  200  The 
defendant,  in  an  action  for  breach  of  promise  1o  marry,  is  entitled  to. 
a  full  bill  of  costs,  where  plaintifC  recovers  less  than  fifty  dollars. 
Seitz  V.  Berg,  2  City  Gt.  R.  294. 

153  Landsberger  v.  Magnetic  Tel.  Co..  8  Abb    Pr.  35. 

154  Buchanan  v.  Morrell,  13  How.  Pr.  296.  13  Super,  Ct    (6  Duer)   658 

155  Nev/comb  v.  Hale,  12  Abb.  N.  C.  338.  64  How.  Pr  400,  4  Civ.  Proc. 
R.   (Browne)   25. 

156  People  V.  New  York  Cent.  R.  Co..  2?  Barb  284;  Avery  v.  Hyde,  5 
Wkly.  Dig.  433. 

15T  Trust  V.  Person,  3  Abb,  Pr.  84. 


2920  COSTS.  §  2090 

Art.  II.     Recovery.— A.  Of  Right. 

right  to  costs,  he  is  entitled  to  all  the  costs  of  the  action  as 
well  of  the  first  trial  as  of  the  appeal  and  the  new  trial."^ 

§  2089.    Actions  in  New  York  and  Kings  counties  which  could 
have  been  brought  in  minor  courts. 

In  order  to  relieve  the  higher  courts  of  the  counties  'of  New 
York  and  Kings  from  the  trial  of  minor  causes  which  could 
have  been  brought  in  lower  courts,  the  following  clause  was 
added  as  subdivision  five  of  section  3228  of  the  Code  by  chapter 
557  of  the  laws  of  1904:  "5.  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  county  of  New  York  or  the 
county  of  Kings,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  city  court  of  New  York  or 
the  county  court  of  Kings,  and  in  which  the  defendant  shall 
have  been  personally  served  with  process  within  the  counties 
of  New  York  or  Kings,  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  five  hundred  dollars  or 
more;  and  in  all  actions  in  the  New  York  city  court  or  Kings 
county  court  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  municipal  court,  and  in  which 
defendant  shall  have  been  personally  served  with  process  with- 
in New  York  city,  plaintiff  shall  recover  no  costs  or  disburse- 
ments unless  he  shall  recover  two  hundred  and  fifty  dollars 
or  more.  The  fact  that  in  any  action  a  plaintiff  is  not  entitled 
to  costs  under  the  provisions  of  this  subdivision  shall  not  en- 
title the  defendant  to  costs  under  section  3229." 

§  2090.    Where  several  actions  brought  for  the  same  cause. 

Where  two  or  more  actions  are  brought,  in  a  ease  specified  in 
section  454  of  the  Code,  or  otherwise  for  the  same  cause  of  ac- 
tion, against  persons  who  might  have  been  joined  as  defend- 
ants in  one  action,  costs,  other  than  disbursements,  cannot  be 
recovered,  upon  the  final  judgment,  by  the  plaintiff,  in  more 
than  one  action,  which  shall  be  at  his  election.  But  this  pro- 
hibition does  not  apply  to  a  case  where  the  plaintiff  joins  as 
defendants,  in  each  action  brought,  all  the  persons  liable,  not 

ws  Carpenter  v.  Manhattan  L.  Assur.  Co.,  25  Hun,  194. 
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previously  sued,  who  can,  with  reasonable  diligence,  be  found 
within  the  state ;  or,  if  the  action  is  brought  in  the  city  court 
of  the  city  of  New  York,  or  a  county  court,  within  the  city  or 
county,  as  the  case  may  be,  where  the  court  is  located.^'' 

This  Code  section  embraces,  inter  alia,  actions  for  wrongs.^^" 
Section  454  permits  the  joining  in  one  action  of  the  parties  sev- 
erally liable  on  the  same  written  instrument,  including  the  par- 
ties to  a  bill  of  exchange  or  a  promissory  note.  Where  a  con- 
solidation of  actions  is  ordered,  the  successful  party  will  only 
be  entitled  to  the  costs  and  disbursements  of  the  consolidated 
action  from  the  time  of  consolidation,  unless  the  order  consoli- 
dating the  actions  reserves  the  right  to  tax  the  costs  of  the  dis- 
continued actions.^"^ 

This  Code  provision  does  not  preclude  the  taxing  of  costs  in 
each  of  the  two  actions  where  an  action  has  been  severed  into 
two  by  the  act  of  the  court,  without  fault  of  the  plaintiff  ■,^°'' 
but  where  an  action  has  been  severed  against  some  of  the  de- 
fendants because  of  their  default,  and  subsequently  the  default 
of  such  defendants  is  opened  and  they  are  allowed  to  defend, 
the  plaintiff,  on  entering  final  judgment  in  both  actions,  can  re- 
cover but  one  bill  of  costs. ^°^  This  provision  does  not  apply  to 
costs  on  appeal.^** 

§  2091.    Where  two  or  more  causes  of  action  are  joined. 

In  an  action  specified  in  section  3228  of  the  Code,  "wherein 
the  complaint  sets  forth  separately  two  or  more  causes  of  ac- 
tion, upon  which  issues  of  fact  are  joined,  if  the  plaintiff  re- 
covers upon  one  or  more  of  the  issues,  and  the  defendant  upon 

159  Code  Civ.  Proc.  §  3231;  Woodworth  v.  Brooklyn  El.  R.  Co.,  22 
App.  Div.  501,  48  N.  Y.  Supp.  -80. 

160  Quln  V.  Bowe,  10  Daly,  505. 

161  Hiscox  v.  New  Yorker  Staats  Zeitung,  30  Abb.  N.  C.  131,  3  Misc. 
110,  52  State  Rep.  212,  23  Civ.  Proc.  R.  (Browne)  87,  23  N.  Y.  Supp. 
682;  Blake  v.  Michigan  Southern  &  N.  I.  R.  Co.,  17  How.  Pr.  228;  Hair 
sey  V.  McCallum,  2  City  Ct.  R.  338.  Compare  Hildebrant  v.  Crawford, 
6  Lans.  502. 

if>2  Abbott  V.  Johnstown,  G.  &  K.  Horse  R.  Co.,  24  Hun,  135. 

103  Levin  v.  Haas,  25  Hun,  266. 

164  Pratt  V.  Allen,  19  How.  Pr.  450,  456. 
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the  other  or  others,  each  party  is  entitled  to  costs  against  the 
adverse  party,  unless  it  is  certified  that  the  substantial  cause 
of  action  was  the  same  upon  each  issue,  in  which  case,  the 
plaintiff  only  is  entitled  to  costs.  Costs,  to  which  a  party  is 
so  entitled,  must  be  included  m  the  final  judgment,  by  adding 
them  to,  or  offsetting  them  against,  the  sum  awarded  to  the 
prevailing  party,  or  otherwise,  as  the  case  requires.  But  this 
section  does  not  entitle  3,  plaintiff  to  costs,  m  a  case  specified 
in  subdivision  four  of  section  3228,  where  he  is  not  entitled  to 
costs,  as  prescribed  in  that  subdivision,  because  his  judgment  is 
for  less  than  fifty  dollars.""^  This  Code  section  does  not  ap- 
ply where  the  complaint  sets  forth  several  causes  of  action  as  a 
single  cause  of  action. ^"^ 

^What  constitutes  a  "recovery"  by  defendant.  A  de- 
fendant does  not  so  "recover"  as  to  one  cause  of  action  as  to 
entitle  him  to  costs  unless  an  affirmative  judgment  is  rendered 
in  his  favor."^  Nothing  short  of  a  specific  verdict  in  his  favor 
as  to  such  cause  of  action  will  suffice.^"*  Defendant  must  ob- 
tain an  affirmative  verdict  or  finding  which  would  bar  a  new 
action  based  on  such  cause  of  action. ^'^'  A  defendant  is  not  en- 
titled to  costs  by  merely  defeating  by  nonsuit  some  of  the 
causes  of  action  sued  on;^™  nor  by  reason  of  the  dismissal  of 
some  counts  in  the  complaint  by  the  trial  court  on  the  ground 
that  they  do  not  state  a  cause  of  action  ;^^^  nor  by  the  dismissal 
of  causes  of  action  at  the  trial,  on  a  defense  not  pleaded,  but 

165  Code  Civ.  Proc.  §  3234. 

160  Newell  Universal  Mill  Co.  v.  BIuxlow,  115  N.  Y.  170;  overruling 
Ackerman  v.  De  Lude,  36  Hun,  44;  Coon  v.  Diefendorf,  8  Civ.  Proc.  R. 
(Browne)   293. 

167  Quinby  v.  Claflin,  39  State  Rep.  793,  60  Hun,  585,  15  N.  Y.  Supp. 
508;  Reilly  v.  Lee,  33  App.  Div.  201,  53  N.  Y.  Supp.  336;  Dougherty  v. 
Metropolitan  L.  Ins.  Co.,  3  App.  Div.  313,  73  State  Rep.  739,  38  N.  Y. 
Supp.  258. 

168  Heath  v.  Forbes,  18  Civ.  Proc.  R.  (Browne)  207,  11  N.  Y.  Supp.  87. 

169  Welling  V.  .Ivoroyd  Mfg.  Co.,  15  App.  Div;  116,  44  N.  Y.  Supp.  374; 
Burns  v.  Delaware,  L.  &  W.  R.  Co.,  63  Hun,  19,  17  N.  Y.  Supp.  415. 

170 Burns  v.  Delaware,  L.  &  W.  R.  Co.,  135  N.  Y.  268;  McCarthy  v. 
Innis,  61  Hun,  354,  15  N.  Y.  Supp.  855;  Reilly  v.  Lee,  33  App.  Div.  201, 
53  N.  Y.  Supp.  336. 

m  Crosley  v.  Cobb,  42  Hun,  166. 
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arising  incidentally  upon  the  evidence,  when  the  only  issue  was 
the  same  as  to  both  causes  of  action,  and  plaintiff  succeeds  on 
that  issue  as  to  one  count."^  But  a  verdict  directed  for  de- 
fendant on  one  of  the  causes  of  action  is  a  "recovery."^"  It 
has  also  been  held  that  a  finding  of  a  referee  that  "judgment 
should  be  entered  for  the  defendant  on  the  second  cause  of 
action  set  forth  in  the  complaint"  on  the  ground  that  "the  con- 
tract or  contracts  with  the  defendant  on  which  the  said  cause 
of  action  is  based  were  invalid"  is  a  "recovery.""''  It  has 
been  held  that  defendant  recovers  on  one  cause  of  action 
where  the  court  strikes  it  out  as  barred  by  the  statute  of  lim- 
itations,"^  but  this  case  is  of  doubtful  authority  in  the  light 
of  later  cases. 

When  "substantial  cause  of  action"  is  the  same.    It 

has  been  held  that  a  certificate  "that  the  substantial  cause  of 
action  was  the  same  on  each  issue"  will  not  be  granted  unless 
a  judgment  on  the  one  cause  of  action,  if  separately  brought, 
would  be  a  bar  to  an  action  on  the  other  cause  of  action  ;^^^ 
'  and  that  the  fact  that  the  same  legal  questions  arise  under  both 
causes  of  action  is  not  conclusive  that  the  causes  of  action  are 
substantially  the  same.^^^  The  "substantial  cause  of  action" 
is  not  the  same  where  the  one  is  to  recover  damages  for  the 
breach  of  a  contract  made  long  after  every  fact  set  up  in  the 
first  cause  of  action  had  occurred  and  where  the  relief  sought 
was  entirely  differ ent.^^^  It  has  been  held  that  "the  substan- 
tial cause  of  action  was  the  same  on  each  issue"  where  the 
complaint  contained  a  cause  of  action  for  services  prior  to  a 
certain  date  and  one  for  services  after  said  date,^^^  and  also 

i72Wllliard  v.  Strachan,  3  Civ.  Proc.  R.   (Browne)  452. 

173  Browning  v.  New  York,  L.  B.  &  "W.  R.  Co.,  64  Hun,  513,  46  State 
Rep.  505,  22  Civ.  Proc.  R.  (Browne)  193,  19  N.  Y.  Supp.  453. 

17*  Welling  V.  lyoroyd  Mfg.  Co.,  15  App.  Div.  116,  44  N.  Y.  Supp.  374. 
Contra,  Moosbrugger  v.  Kaufman,  7  App.  Div.  380,  40  N.  Y.  Supp.  213. 

1"  Blashfield  v.  BlasMeld,  41  Hun,  249. 

no  Teator  v.  New  York  Mut.  Sav.  &  Loan  Ass'n,  32  Misc.  542,  67  N.  Y. 
Supp.  15. 

177  Teator  v.  New  York  Mut.  Sav.  &  Loan  Ass'n,  32  Misc.  542,  67  N. 
Y.  Supp.  15. 

178  Cook  V.  easier,  87  App.  Div.  8,  12,  83  N.  Y.  Supp.  1045. 

179  Barlow  v.  Barlow,  35  Hun,  50. 
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where  the  complaint  charges  conversion  of  two  distinct  par- 
cels of  property  as  separate  causes  of  action.^*" 

§  2092.    After  discontinuance  in  justice's  court  on  plea  of  title. 

"Where  an  action,  brought  before  a  justice  of  the  peace,  or 
in  a  district  court  of  the  city  of  New  York,  or  a  justices'  court 
of  a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question,  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court,  the  party,  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to 
costs,  except  that,  where  final  judgment  is  rendered  therein,  in 
favor  of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the 
plaintiff  is  entitled  to  costs,  unless  it  is  certified  that  the  title 
to  real  property  came  in  question  on  the  trial. '  '^*^ 

This  Code  section  is  substantially  the  same  as  the  provision 
of  the  old  Code.  It  includes  the  case  of  a  trial  by  the  court  or 
a  referee  as  well  as  that  of  a  trial  by  a  jury.^*^  This  Code  sec- 
tion applies  though  defendant,  instead  of  answering  in  the  su- 
preme court,  demurs  and  suffers  judgment.^^^  Where  plaintiff 
recovers  in  the  supreme  court  upon  the  same  pleadings,  dam- 
ages to  an  amount  less  than  $50  for  trespasses  committed  ex- 
clusively upon  the  portion  of  the  premises  not  covered  by  the 
plea  of  title,  the  defendant  instead  of  plaintiff  is  entitled  to  the 
costs."* 

The  troublesome  pai-t  of  this  Code  provision  is  the  exception. 
Note  that  "the  party  in  whose  favor  final  judgment  is  ren- 
dered" is  entitled  to  costs  except  that  where  final  judgment  is 
rendered  in  favor  of  defendant  on  the  trial  of  an  "issue  of 
fact"  defendant  is  not  entitled  to  costs  unless  he  obtains  a  cer- 
tificate that  the  title  to  real  property  came  in  issue  on  the 

ISO  Reed  v.  Batten,  22  Abb.  N.  C.  69,  17  Civ.  Proc.  R.  (Browne)  272, 
6  N.  Y.  Supp.  708. 

181  Code  Civ.  Proc.  §  3235. 

182  Gates  v.  Canfield,  28  Hun,  12. 

183  Locklin  v.  Casler,  50  How.  Pr.  43. 

184  Shull  V.  Green,  49  Barb.  311;  Morss  v.  Salisbury,  48  N.  Y.  636,  647; 
Shufelt  V.  Sweet,  15  Wkly.  Dig.  1;  Falkel  v.  Moore,  32  Hun,  293. ' 
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trial."'  Now  there  is  a  comparatively  late  decision  which 
holds  correctly  but  the  reasoning  of  which  seems  to  be  wrong. 
That  ease  is  Taylor  v.  Wright,  36  App.  Div.  569,  which  holds 
that  where  defendant  procures  a  dismissal  of  the  complaint 
in  the  supreme  court  because  of  plaintiff's  failure  to  prove  the 
facts  necessary  to  support  the  complaint,  the  defendant  is  en- 
titled to  costs  "on  obtaining  a  certificate."  It  is  submitted 
that  defendant  is  entitled  to  costs  in  such  a  case  but  that  the 
Code  exception  does  not  apply  because  there  was  no  trial  of 
an  issue  "of  fact"  and  hence  a  certificate  is  unnecessary.  This 
is  in  accordance  with' earlier  cases  which  hold  that  there  is 
no  trial  of  an  "  issue  of  fact ' '  where  the  complaint  is  dismissed 
for  want  of  evidence  to  support  it,^*®  or  because  of  the  failure 
of  plaintiff  to  appear,^'^  though  there  is  such  a  trial  when  the 
court  directs  a  verdict.^^* 

(B)   WHERE  DISCRETIONARY. 
(1)  Costs  of  Action. 

§  2093.    Actions  for  equitable  relief. 

Section  3330  of  the  Code  provides  that  "except  as  pro- 
vided in  the  last  two  sections,  the  court  may,  on  the  rendering 
of  a  final  judgment,  in  its  discretion,  award  costs  to  any  party 
in  such  sum  not  exceeding  the  total  amount  authorized  by 
statute  as  to  the  court^ shall  seem  just."  In  short,  in  actions 
for  equitable,  as  distinguished  from  legal,  relief,  costs  are 
discretionary."^  But  while  the  awarding  of  costs  in  cases  in 
equity  is  said  to  rest  in  the  sound  discretion  of  the  court,  this 
does  not  mean  that  such  discretion  may  be  exercised  arbitra- 

185  So  held  -where  plaintiff  failed  entirely  as  to  one  defendant  and 
failed  as  to  one  cause  of  action  against  the  other  defendant.  Blake  v. 
James,  19  How.  Pr.  321. 

186  Gates  V.  Canfield,  28  Hun,  12. 

1ST  Saunders  v.  Goldthrite,  41  Hun,  242. 

188  Collins  V.  Adams,  15  Civ.  Proc.  R.  (Browne)  384,  19  State  Rep. 
48,  4  N.  Y.  Supp.  217. 

189  Easthum  v.  Kirk,  2  Johns.  Ch.  317;  Herrington  v.  Robertson,  71 
N.  Y.  280;  Dill  v.  Wisner,  88  N.  Y.  153;  Husted  v.  Van  Ness,  1  App. 
Div.  120,  36  N.  Y.  Supp.  1043. 


2926-  COSTS.  §  2093 

Art.  II.     Recovery. — B.  Discretionary. — 1.  Costs   of  Action. 

rily  or  capriciously/'"  or  that  the  decision  of  the  court  will  not 
be  subject  to  revision  on  appeal,  although  in  practice  its  action 
is  seldom  revised  except  on  a  clear  showing  of  abuse. ^'^  The 
statement  simply  means  that  the  disposition  of  costs  is  not,  as 
in  cases  at  law,  predetermined  by  fixed  rules  bijt  in  every 
ease  the  court  will  take  into  consideration  all  the  circum- 
stances and  grant  costs  as  justice  seems  to  dictate. ^'^  The 
,  awarding  of  costs  in  equity  cases  is  governed  by  the  same 
rules  which  existed  before  the  Codes. ^"^ 

These  rules  apply,  inter  alia,  to  an  action  of  interpleader,'^* 
action  to  foreclose  a  mortgage,^*^  action  "for  the  admeasurement 
of  dower,''"'  action  for  partition,'"^  action  to  charge  the  estate 
of  deceased  partners  with  a  partnership  debt,  on  allegations 
of  the  insolvency  of  the  survivor,''^  and  an  action  to  recover 
damages  for  a  nuisance,  and  an  injunction  against  its  contin- 
uance, although  damages  only  are  actually  recovered,  and  an 
injunction  is  denied.'""'  So  the  Code  provides  that  costs  are 
discretionary  in  a  suit  to  enforce  a  mechanic's  lien,^""  and  in 
divorce  cases.^"' 

"0  Law  V.  McDonald,  9  Hun,  23,  26. 

191  Mercantile  Safe  Deposit  Co.  v.  Dimon,  55  App.  Div.  538,  543,  67 
N.  Y.  Supp.  430;  Law  v.  McDonald;  9  Hun,  23,  27;  Couch  v.  Millard,  41 
Hun,  212,  214,  and  cases  cited;  5  Enc.  PL  &  Pr.  184. 

192  5  Enc.  PI.  &  Pr.  185. 

193  Law  V.  McDonald,  9  Hun,  23,  26,  and  oases  cited. 

194  Mercantile  Safe  Deposit  Co.  v.  Dimon,  55  App.  Div.  538,  543,  67 
N.  Y.  Supp.  430.  Where  an  order  of  interpleader  is  obtained 'and  the 
parties  in  interest  brought  in,  the  action  becomes  an  equitable  one,  and 
costs  are  in  the  discretion  of  the  court.  Windecker  v.  Mutual  L.  Ins. 
Co.,  12  App.  Div.  73,  77  State  Rep.  358,  43  N.  Y.  Supp.  358. 

195  Morris  v.  Wheeler,  45  N.  Y.  708;  Lossee  v.  Ellis,  13  Hun,  655. 
Strict  foreclosure.     O'Hara  v.  Brophy,  24  How.  Pr.  379. 

190  Aikman  v.  Harsell,  31  Hun,  634.  Contra,  Everson  v  McMullen 
45  Hun,  578. 

197  See  ante,  p.  2910. 

198  Van  Riper  v.  Poppenhausen,  43  N.  Y.  68;  Yorks  v.  Peck  9  How 
Pr.  201. 

199  Davis  V.  Lambertson,  56  Barb.  480. 
290  Code  Civ.  Proc.  §  3411. 

201  Code  Civ.  Proc.  §  1769. 
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The  general  rule  is  that  the  party  succeeding  on  the  merits  is 
entitled  to  costs,^"^  unless  special  and  strong  reasons  to  the 
contrary  prevent.^"^  The  successful  party,  though  he  may  be 
denied  costs,  never  pays  them.  And  one  who  unwarrantably 
resists  another's  right  will  be  compelled  to  pay  the  costs,  al- 
though otherwise  such  other  would  have  been  compelled -to 
pay  them.^"*  So  one  who  would  ordinarily  be  given  costs  will 
be  required  to  pay  his  own  costs  where  he  has  behaved  in- 
equitably or  improperly.^"'  Thus,  defendant  vendee,  though 
successful,  is  not  entitled  to  costs  in  an  action  for  specific  per- 
formance where,  though  the  title  proved  defective,  it  appeared 
that  the  vendee  was  neither  ready  nor  willing,  at  the  time 
appointed  for  closing  the  contract,  to  perform  it,  and  the  de- 
feet  in  the  title  neither  was,  nor  was  stated  to  be,  the  cause 
of  his  refusal.^"^  So  plaintiff,  though  successful,  should  not 
recover  costs  where  defendant  in  his  answer  offered  plaintiff 
the  relief  which  was  ultimately  awarded  to  him.^°^  Even  if 
plaintiff  is  unsuccessful,  costs  will  not  be  imposed  on  him, 
where  he  was  led  into  suing  by  suspicious  conduct  of  the  de- 
fendant.^"^ So  where  upon  an  action  for  an  accounting,  nec- 
essarily brought  to  wind  up  the  trust,  it  appeared  that  a  small 
balance  was  due  the  defendant  trustees  from  plaintiff,  costs 
were  improperly  allowed  against  the  plaintiff.^"'  So  where 
both  parties,  equally  innocent,  are  endeavoring  to  avoid  a  loss 
caused  by  a  third  person,  no  costs  will  be  awarded  to  either, 
as  against  the  other.^"  So  where  both  parties  have,  in  some 
degree,  been  in  the  wrong,  each  party  should  bear  his  own 

so^Garr  v.  Bright,  1  Barb.  Ch.  157. 

203  Couch  V.  Millard,  41  Hun,  212;  Hunn  v.  Norton,  Hopk.  Ch.  344. 
204Naylor  v.  CoWille,  20  App.  Div.  581,  47  N.  Y.  Supp.  257;  Pratt  v. 
Stiles,  17  How.  Pr.  211,  9  Abb.  Pr.  150. 

205  Vroom  v.  Ditmas,   4  Paige,  526. 

206  Nicklas  v.  Keller,  9  App.  Div.  216,  41  N.  Y.  Supp.  172.  See,  also, 
Kayser  v.  Arnold,  16  State  Rep.  105,  1  N.  Y.  Supp.  412. 

207  Bickford  v.  Searles,  9  App.  Div.  158,  41  N.  Y.  Supp.  148. 
20sMathe-ws  v.  Poultney,  33  Barb.  127;  Price  t.  Mapes,  28  State  Rep. 

88,  7  N.  Y.  Supp.  747. 

209  Garvey  v.  Owens,  35  State  Rep.  133,  12  N.  Y.  Supp.  349. 

210  Pendleton  v.  Eaton,  3  Johns.  Ch.  69. 
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costs  of  the  suit  generally.^^^  If  the  judgment  continues  the 
action  to  enable  plaintiff  to  pursue  his  legal  remedy  for  dam- 
ages, it  cannot  award  costs  to  plaintiff."^  A  defendant  who  is 
properly  charged  with  costs  as  a  wrongdoer  cannot  object 
that  a  co-defendant  was  not  charged  with  costs  since  there  is 
nd  contribution  among  wrongdoers.^^' 

Where  action  is  dismissed.    A  dismissal,  where  made 

necessary  by  events  occurring  after  the  commencement  of  the 
action,  should  be  without  costs.^^*  So  in  a  case  of  mutual  er- 
ror, e.  g.,  where  a  plaintiff  had  probable  cause  for  seeking  the 
aid  of  the  court,  but  failed  to  establish  his  title,  but  the  de- 
fendant showed  none,  or  no  better  title,  the  dismissal  should 
be  without  costs  to  either.^^^  Costs  may  be  allowed  defendant 
on  dismissal  on  the  death  of  the  sole  plaintiff.^^" 

Where  action  is  unnecessary.     If  two  or  more  suits  in 

equity  are  brought  and  the  plaintiff  could  have  obtained  all 
the  relief  sought  in  the  one  action,  costs  of  only  one  action 
will  be  allowed.^^^ 

Novel  questions  involved.     Where  the  question  passed 

on  is  a  novel  one,  it  seems  that  costs  will  not  be  granted  to 
the  prevailing  party. ^^' 

211  Brown  v.  Rickets,  4  Johns.  Ch.  303;  Scott  v.  Throp,  4  Edw.  Ch.  1; 
Spencer  v.  Spencer,  11  Paige,  299;  Beacliam's  Assignees  v.  Eckford's 
Ex'rs,  2  Sandf.  Ch.  127;  Ten  Eyck  v.  Holmes,  3  Sandf.  Ch.  428;  Righter 
V.  Stall,  3  Sandf.  Ch.  608. 

212  Fitzpatrick  v.  Borland,  27  Hun,  291. 

213  Holden  v.  New  York  &  E.  Bank,  72  N.  Y.  286,  299. 

214  Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311. 

215  Nicoll  V.  Town  of  Huntington,  1  Johns.  Ch.  166. 
210  Banta  v.  Marcellus,  2  Barb.  373. 

217  Munro  v.  Tousey,  36  State  Rep.  522,  13  N.  Y.  Supp.  81.  So  held 
in  foreclosure  suits.  Wendell  v.  Wendell,  3  Paige,  509;  Newman  v. 
Ogden,  6  Ch.  Sent.  40;  Peck  v.  Cohen,  40  Super.  Ct.  (8  J.  &  S.)  142. 
Where  a  prior  mortgagee  made  a  party  to  an  action  for  the  foreclosure 
of  a  junior  mortgage  in  order  to  ascertain  and  pay  off  the  amount  of 
the  prior  mortgage  brings  another  action  for  the  foreclosure  thereof, 
the  question  whether  he  shall  be  allowed  in  addition  to  his  principal 
and  Interest  the  costs  and  disbursements  of  the  second  action  is  in  the 
discretion  of  the  court  at  special  term.  Guilford  v.  Jacobie,  69  Hun, 
420,  52  State  Rep.  837,  23  N.  Y.  Supp.  462. 

2i8Alward  V.  Alward,  15  Civ.  Proc.  R.   (Browne)   151,  17  State  Rep. 
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Where  each  party  succeeds  in  part.     Where  in  an  equity 


action  each  party  succeeds  in  part,  costs  should  not  be  awarded 
to  either. ^^*  But  this  rule  is  applied  only  where  some  distinct 
and  independent  claim  of  plaintiff  has  wholly  failed,  or  where 
he  was  at  fault,  as  by  having  produced  a  mistake  in  fact  which 
occasioned  the  litigation. ^^°  And  where,  in  an  action  to  fore- 
close a  mechanic's  lien,  the  referee  reported  against  plaintiff 
on  its  principal  claim  for  materials  furnished  and  in  its  favor 
for  extras,  plaintiff  sustained  a  substantial  defeat  so  as  to 
make  it  proper  to  require  him  to  pay  the  costs  of  the  action. ^-^ 
So  costs  may  be  allowed  to  defendants  in  foreclosure  who  are 
successful  in  defeating  a  judgment  for  a  deficiency  or  in  re- 

864,  2  N.  Y.  Supp.  42;  Ives  v.  Miller,  19  Barb.  196;  Nelson  v.  McDonald, 
61  Hun,  406,  16  N.  Y.  Supp.  273. 

219  Crippen  v.  Heermance,  9  Paige,  211;  Law  v.  McDonald,  9  Hun,  23; 
Coucli  V.  Millard,  41  Hun,  212,  4  State  Rep.  167;  West  v.  City  of  Utica, 
71  Hun,  540,  24  N.  Y.  Supp.  1073;  Cross  v.  Smith,  85  Hun,  49,  66  State 
Rep.  55,  32  N.  Y.  Supp.  671;  Barker  v.  Laney,  7  App.  Div.  352,  358,  40 
N.  Y.  Supp.  66;  Tucker  v.  City  of  Utica,  35  App.  Div.  173,  177,  54  N. 
Y.  Supp.  855.  The  costs  in  an  action,  of  interpleader,  where  each  party 
has  succeeded  in  establishing  title  to  a  substantial  part  of  the  fund  in 
dispute,  are  not  within  Code  Civ.  Proc.  §§  3228,  3229,  but  come  under 
section  3230,  which  leaves  them  in  the  discretion  of  the  court.  Cronin 
V.  Cronin,  3  How.  Pr.   (N.  S.)   184,  9  Civ.  Proc.  R.    (Browne)   137. 

220  But  where  he  makes  but  one  claim  and  establishes  it,  except  as 
to  a  small  part  which  is  cut  off  by  the  statute  of  limitatioas  (a  defense 
he  is  not  called  on  to  anticipate  and  concede  at  the  commencement  of 
the  action),  the  court  may  in  their  discretion  award  costs  to  him,  if 
defendants,  on  setting  up  the  statute,  did  not  tender  or  offer  judgment 
for  the  amount  actually  remaining  due.  Rundle  v.  Allison,  34  N.  Y. 
180.  So  in  an  action  to  open  and  set  aside  an  account  stated,  and  for 
an  accounting  as  to  the  whole  period  of  the  business  dealings  of  the 
parties,  where  plaintiff  fails  in  setting  aside  the  account,  but  is  found 
entitled  to  an  accounting  as  to  transactions  subsequent  thereto,  and  to 
judgment  for  a  certain  sum,  and  it  does  not  appear  that  before  the 
trial  defendants  offered  to  allow  judgment  to  be  taken  for  that  amount, 
in  the  exercise  of  a  sound  discretion,  costs  should  be  awarded  to  plain- 
tiff. Rutty  V.  Person,  52  Super.  Ct.  (20  J.  &  S.)  329.  See  6  Civ.  Proc. 
R.  (Browne)  25. 

221  Atlas  Iron  Const.  Co.  v.  Ferguson,  74  Hun,  637,  26  N.  Y.  Supp. 
1119. 

N.  Y.  Prac— 184. 
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dueing  the  amount  claimed  to  be  due  on  the  mortgage.^" 
Where  both  parties  were  in  the  wrong  in  that  plaintiff  claimed 
too  much  and  defendant  denied  any  liability,  costs  will  not  be 
awarded  either  party.^-' 

Where,  in  an  equity  action,  the  substantial  matters  of  con- 
troversy have  arisen  upon  a  counterclaim  interposed  by  de- 
fendant upon  which  he  has  largely  succeeded,  costs  should  not 
be  awarded  against  him.^^*  So  where,  in  an  equity  action, 
plaintiff  has  offered  no  proof  in  support  of  his  cause  of  action, 
but  has  confined  himself  to  a  successful  defense  of  a  counter- 
claim set  up  in  the  answer,  an  award  of  costs  to  the  defendant 
is  improper. -^^ 

Where  party  unreasonably  defends.  Both  by  Code  pro- 
vision^-* and  independent  thereof,^^^  a  defendant  who  unrea- 
sonably defends  an  action  may  be  charged  with  the  costs. 
Where  persons  are  made  parties  to  an  equitable  action  in 
which  they  have  no  pecuniarj'  interest,  but  simply  in  order 
that  a  complete  determination  and  settlement  of  the  questions 
involved  may  be  had  and  the  plaintiff  receive  the  full  benefit 
and  enjoyment  of  property  sought  to  be  recovered,  relieved 
from  any  obstacles  which  they  might  oppose  thereto,  their  ap- 
pearance in  such  action  is  purely  voluntary,  and  they  cannot 
under  such  circumstances  become  entitled  as  to  costs  against 
plaintiff,  the  only  effect  of  their  appearance  being  to  subject 
them  to  costs  in  the  discretion  of  the  court  if  it  should  finally 
determine  that  they  have  unnecessarily  defended.^^' 

222  Bockes  v.  Hathorn,  17  Hun,  87. 

a23Righter  vl  Stall,  3  Sandf.  Ch.  608;  Valk  v.  McKeige,  43  State  Rep. 
26,  16  N.  Y.  Supp.  741. 

22*  New  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  1  State  Rep.  426. 

225  McCulloch  V.  Vibbard,  14  Civ.  Proc.  R.  (Browne)  388,  1  N.  Y. 
Supp.  610. 

226  Code  Civ.  Proc.  §  423.  Form  of  notice  of  no  personal  claim 
against  defendant,  see  vol.  1,  p.  730.  See,  also.  Barker  v.  Burton,  67 
Barb.' 458;  First  Nat.  Bank  of  Canton  v.  Washburn,  20  App.  Div.  518, 
-47  N.  Y.  Supp.  117. 

227  o'Hara  v.  Brophy,  24  How.  Pr.  379;  First  Nat.  Bank  of  Canton  v. 
"Washburn,  20  App.  Div.  518,  47  N.  Y.  Supp.  117. 

228  King  v.  Barnes,  109  N.  Y.  269.  To  same  effect,  see  Walton  v. 
Meeks,  41  Hun,  311. 
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One  indifferent  between  the  real  contending  parties,  who 
is  willing  to  pay  to  whomsoever  should  be  declared  entitled 
and  who  creates  no  costs  by  his  own  aet  or  defense,  is  not  lia- 
ble for  costs, ^^®  but  should  be  allowed  costs  as  against  the 
unsuccessful  claimant.^^" 

Payment  from  fund.     Where  a  person  is  compelled  to 

resort  to  a  court  of  equity  to  obtain  his  rights  in  respect  to  a 
fund  in  controversy  concerning  which  the  opposing  party  has 
acted  in  good  faith,  it  seems  that  it  is  proper  to  charge  the  costs 
against  the  fund,^"^  and  the  same  rule  applies  where  funds  are 
realized  or  preserved  by  virtue  of  the  litigation.  So,  in  an  ac- 
tion tp  construe  a  will,  where  the  will  is  so  drawn  as  to  create 
doubt  and  to  render  resort  to  a  court  necessary  or  advisable, 
costs  should  be  charged  on  the  general  estate.^^^  It  seems  that 
the  court  cannot  require  the  costs  to  be  paid  out  of  property 
which  does  not  constitutg  a  fund  in  court  which  is  to  be  dis- 
posed of  by  the  judgment."^  Oosts  are  not  allowed  out  of  a 
fund  to  each  claimant  as  a  matter  of  course,  but  rest  entirely  in 
the  discretion  of  the  eourt.^^* 

Granting  costs  to  defendant  as  against  co-defendant. 

In  equity,  where  a  defendant  is  brought  into  court  by  no 
fault  of  its  own,  but  by  the  assertion  of  an  unlawful  claim  on 
the  part  of  his  co-defendant,  it  is  proper  that  such  defendant 
be  indemnified  in  costs  against  his  co-defendant  for  his  ex- 
penses attendant  upon  its  proper  representation  in  the  contro- 
versy.^^°     But  where  trustees  in  an  action  brought  as  abutters 

229  Eagleson  v.  Clark,  2  E.  D.  Smith,  644,  2  Abb.  Pr.  364. 

230  Barry  v.  Equitable  Life  Assur.  Soc,  59  N.  Y.  587;  Richards  v. 
Salter,  6  Johns.  Ch.  445.  But  see  Collins  v.  Oceanic  Steam  Nav.  Co.,  1 
Wkly.  Dig.,  12. 

231  So  held  where  a  bank  was  sued  to  recover  a  deposit.  Bushnell  v. 
Chautauqua  County  Nat.  Bank,  74  N.  Y.  290.  For  particular  cases  re- 
lating to  payment  from  fund,  see  "Costs,"  p.  462  in  Abb.  Cyc.  Dig. 

232  Cook  v.  Munn,  33  Hun,  25. 

233  Mills  V.  Mills,  50  App.  Div.  221,  229,  63  N.  Y.  Supp.  771. 
2S4  Collins  V.  Oceanic  Steam  Nav.  Co.,  1  Wkly.  Dig..  12. 

235  Budd  V.  Munroe,  18  Hun,  316;  Knapp  v.  New  York  El,  R.  Co.,  4 
Misc.  408,  53  State  Rep.  571,  24  N.  Y.  Supp.  324.  But  in  an  action  In 
the  nature  of  quo  warranto,  brought  against  a  number  of  defendants, 
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against  an  elevated  railroad  unnecessarily  bring  in  their  cestuis 
que  trustent  as  defendants,  on  the  ground  that  they  refused  to 
join  as  plaintiffs,  it  is  improper  to  award  costs  and  allowances 
to  such  unnecessary  defendants  against  the  defendant  railroad 
company."" 

§  2094.    Where  part  of  defendants  are  successful. 

Where,  in  an  action  in  which  the  plaintiff  is  entitled  to  costs 
as  of  course  if  he  is  wholly  successful,  there  are  two  or  more 
defendants  and  the  plaintiff  is  entitled  to  costs  against  one  or 
more  but  not  against  all  of  them,  none  of  the  defendants  are 
entitled  to  costs,  of  course.  In  that  case,  costs  may  be  award- 
ed, in  the  discretion  of  the  court,  to  any  defendant,  against 
whom  the  plaintiff  is  not  entitled  to  costs,  where  he  did  not 
unite  in  an  answer,  and  was  not  united  in  interest,  with  a  de- 
fendant, against  whom  the  plaintiff  ts  entitled  to  costs.^"  Note 
that  a  defendant,  though  successful,  is  not  entitled  to  costs, 
under  this  Code  provision,  if  he  unites  in  an  answer  "or"  is 
united  in  interest  with  the  defendant  against  whom  plaintiff 
is  entitled  to  costs  j^^*  and  furthermore  that  the  successful 
defendant  can  only  have  costs  in  the  "discretion"  of  the 
court."^  It  follows  that  a  successful  defendant  cannot  enter 
a  judgment  for  costs  without  application  to  the  court.^*°    As 

where  the  court  has  no  power  to  adjust  the  ultimate  rights  of  the  de- 
fendants in  the  subject  of  the  action,  it  cannot  compel  a  part  of  the  de- 
fendants to  pay  costs  to  the  other  defendants.  People  v.  Albany  &■  S. 
E.  Co.,  5  Lans.  25. 

236  Roberts  V.  New  York  El.  R.  Co.,  155  N.  Y.  31. 

237  Code  Civ.  Proc.  §  3229.  This  Code  provision  is  based  on  Allis  v. 
Wheeler,  56  N.  Y.  50. 

238Fra2er  v.  Hunt,  18  Wkly.  Dig.  390;  Krafft  v.  Wilson,  3  How.  Pr. 
(N.  S.)  IS,  8  Civ.  Proc.  R.  (Browne)  359;  Churchill  v.  Wagner  23  Mif5C. 
595,  52  N.  Y.  Supp.  252;  Park  v.  Spaulding,  10  Hun   128 

239  Hauselt  v.  Vilmar,  76  N.  Y.  630;  Van  Gelder  v.  Van  Gelder,  84  N. 
Y  658;  Sinskie  v.  Brust,  66  App.  Div.  34,  72  N.  Y.  Supp.  922.  Rule  ap- 
plied where  co-defendant  suffered  default.  Eastman  v.  Gray,  81  Hun, 
362,  30  N.  Y.  Supp.  895. 

How?r°^12°^  "^"^'^  ^'  ^°'*'  ^^  ^°^-  ^"-  "^'  ^"'"^"^^  "■  ^'"'^^'•'  ** 
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to  who  are  "united  in  interest"  reference  should  be  made  to  a 
preceding  volume.^"  It  has  been  held  that  when  two  persons 
are  made  defendants,  and  sued  as  joint  makers  of  a  promis- 
sory note,  and  they  answer  separately,  and  one  of  them  pleads 
infancy  as  his  sole  defense,  they  thenceforth  cease  to  be  "unit- 
ed in  interest.  "^*^ 

§  2095.    Where  controversy  is  submitted. 

Where  a  submission  of  a  controversy  is  silent  as  to  costs, 
they  are  within  the  discretion  of  the  court. ^** 

(2)  Special  Pboceedings. 
§  2096.    Discretion  of  court. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
the  Code,  may  be  awarded  to  any  party,  in  the  discretion  of 
the  court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner.^**  The  discretion  will 
not  be  exercised  against  a  party  who  has  prevailed  on  the 
issue.^*^ 

This  Code  section  does  not  apply  where  the  costs  are  "spe- 
cially regulated"  by  statute.^*"  Special  provisions  of  the  Code 
and  of  the  general  statutes  which  fix  the  right  to,  and  amount 
of,  costs  in  certain  special  proceedings  such  as  mandamus,^*^ 

2"  Volume  1,  pp.  406,  407. 

242  Butler  V.  Morris,  14  Super.  Ct.  (1  Bosw.)  329. 

243  Gray  v.  Daniels,  18  App.  Div.  465,  45  N.  Y.  Supp.  1106;  Code  Civ. 
Proc.  §  1281. 

244  Code  Civ.  Proc.  §  3240.  What  are  special  proceedings,  see  vol.  1, 
p.  12. 

245  Ward  V.  Ward,  67  App.  Div.  121,  125,  73  N.  Y.  Supp.  450. 

246  Furman  v.  Cunningham,  34  Hun,  606. 

247  Code  Civ.  Proc.  §  2086.  Where  a  peremptory  writ  of  mandamus 
is  denied,  no  alternative  writ  having  been  granted,  the  court  may 
grant  costs  in  its  discretion,  under  Code  Civ.  Proc.  §  3240,  since  section 
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supplementary  proceedings,^*'  condemnation  proceedings/*' 
certiorari/^"  proceedings  for  the  appointment  of  a  committee 
for  an  incompetent/'^  etc.,  will  not  be  considered  in  this  con- 
nection but  will  be  treated  of  in  the  chapters  relating  to  such 
'  special  proceedings.  Costs  cannot  be  allowed  in  such  special 
proceedings,  as  of  course,  unless  the  right  to  them  is  expressly- 
given  by  the  statute. ^°^ 

(3)  Demueeeb. 
§  2097.     Code  provision. 

There  is  only  one  exception  to  the  rule  that  costs  are  abso- 
lute where  a  demurrer  to  a  complaint  is  sustained,^"*^  and  that 
is  furnished  by  section  3232  of  the  Code  which  provides  that 
where  an  issue  of  law  and  an  issue  of  fact  are  joined  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutoiy  judgment  is  ren- 
dered upon  the  issue  of  law,  the  interlocutory  judgment  may, 
in  the  discretion  of  the  court,  deny  costs  to  either  party,  or 
award  costs  to  the  prevailing  party,  either  absolutely,  or  to 
abide  the  event  of  the  trial  of  the  issue  of  faet.^^*  Upon  sus- 
taining plaintiff's  demurrer  to  a  counterclaim  pleaded  by  de- 
fendant, the  court  may  award  costs  to  the  plaintiff  notwith- 
standing the  issues  of  fact  remain  to.  be  determined.^"'  The 
interlocutory  judgment,  upon  sustaining  a  demurrer  to  part 

2086,  referring  particularly  to  costs  in  mandamus  proceedings,  does  not 
refer  to  costs  In  cases  in  which  the  application  for  the  peremptory  writ 
has  been  denied.     People  v.  New  York  Produce  Exch.,  64  How.  Pr.  523. 

248  Code  Civ.  Proc.  §§  2455,  2456. 

240  Code  Ciy.  Proc.  §§  3369,  3372. 

250  Code  Civ.  Proc,  §  2143. 

2"  Code  Civ.  Proc.  §§  2336,  2323. 

252  Potter  V.  Durfee,  44  Hun,  197,  8  State  Rep.  261,  26  Wkly.  Dig.  329 

253  Tallman  v.  Bernhard,  75  Hun,  30,  27  N.  Y.  Supp.  6.  This  is  so 
though  plaintiff  Is  a  public  official.  Keller  v.  Shrady,  30  Misc.  833,  61 
N.  Y.  Supp.  1123. 

254  Voght  Mfg.  &  Coach  Lace  Co.  v.  Oettinger,  88'  Hun,  52,  34  N.  Y. 
Supp.  731. 

255  Adams  v.  Ward,  60  How.  Pr.  288;  Doelger  v.  O'Rourke,  18  Abb. 
N.  C.  457. 
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of  a  pleading,  may  include  costs  to  be  taxed.^^«  Where  defend- 
ant amends  his  answer,  and  omits  a  counterclaim  which  has 
been  demurred  to,  plaintiff  is  entitled  to  costs.="  Costs  for 
arguing  a  demurrer  are  waived  by  consenting  to  withdraw 
the  case  after  argument.^''^  If  the  demurrer  is  sustained  in 
part,  costs  should  not  be  awarded  either  party.^^° 

(4)  Motions. 
§  2098.    Scope  of  subdivision. 

Whether  the  payment  of  costs  will  be  imposed  as  a  condi- 
tion of  granting  a  motion  which  rests  in  the  discretion  of 
the  court  will  not  be  considered  in  this  connection  but  refer- 
ence should  be  made  to  the  chapters  dealing  with  the  particular 
motion. 

§  2099.    Discretion  of  court. 

"Costs,  upon  a  motion  in  an  action,  where  the  costs  thereof 
are  nbt  specially  regulated  in  this  act,  or  upon  a  reference 
made  pursuant  to  sections  623,  624,  827,  or  1015  of  this  act, 
may  be  awarded,  either  absolutely  or  to  abide  the  event  of  the 
action,  'or  of  the  reference,  to  any  party,  in  the  discretion  of 
the  court  or  judge.  "-^''  This  Code  provision  applies  to  a  mo- 
tion for  a  new  trial  on  exceptions  ordered  to  be  heard  by  the 
appellate  division  in  the  first  instance. ^"^     Costs  will  not  be 

258  Brassington  v.  Rohrs,  3  Misc.  258,  52  State  Rep.  171,  23  Civ.  Proc. 
R.  (Browne)  146,  22  N.  Y.  Supp.  761. 

=57  Curry  v.  Blair,  4  Wkly.  Dig.  271.  Contra,  Brana.gan'  v.  Palmer,  5 
Wkly.  Dig.  521. 

258  Losee  v.  Bullard,  54  How.  Pr.  319. 

259PetraMon  v.  Arbelly,  23  Civ.  Proc.  R.  (Browne)  183,  26  N.  Y. 
Supp.  731;  Hollingshead  v.  Woodward,  35  Hun,  410;  Benner  v.  Benner, 
35  State  Rep.  '602,  58  Hun,  603,  12  N.  Y.  Supp.  472.  Where  plaintiff 
was  successful  as  to  a  demurrer  to  one  of  two  defenses  in  two  separate 
actions  and  a  demurrer  to  the  other  was  overruled,  no  costs  should  be 
allowed  to  either  party.  Sargent  v.  Sargent  Granite  Co.,  3  Misc.  325, 
52  State  Rep.  517,  23  N.  Y.  Supp.  886. 

260  Code  Civ.  Proc.  §  3236. 

261  Miller  v.  Bush,  29  App.  Div.  117,  51  N.  Y.  Supp.  486. 
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awarded  on  ex  parte  motions.^"^  Costs  are  not  ordinarily  al- 
lowed on  granting  a  favor,  as  where  plaintiff  moves  to  consoli- 
date several  actions,^^^  but  it  is  customary  to  impose  costs  as  a 
condition  of  allowing  the  favor.  But  the  court,  on  a  motion 
for  discovery  and  inspection,  should  grant  costs  to  the  moving 
party  where  inspection  of  the  document  was  sought  before 
moving  and  was  unreasonably  refused.^"*  Wbiere  a  party 
makes  of  the  other  a  request  that  he  is  entitled  to  have  granted 
on  equitable  terms,  the  other  should  state  the  terms  on  which 
he  is  willing  to  grant  it.  If  he  does  not  do  so,  he  cannot  have 
costs  of  resisting  the  necessary  motion  therefor.^^^  If  the  ad- 
verse party  offers  to  concede  the  object  of  the  motion,  and 
pay  a  part  of  the  costs  which  the  court  would  grant,  it  is  in 
the  discretion  of  the  court  whether  they  grant  full  costs  if  the 
motion  is  insisted  on.^"^  A  motion  to  strike  out  an  answer, 
though  denied,  will  not  be  with  costs  where  plaintiff  was  right 
in  serving  the  notice  of  motion.-"''  So  costs  will  not  be  granted 
the  opposing  party  where  the  motion  is  denied,  where  his  acts 
between  the  time  of  service  of  notice  of  the  m'otion  and  the 
hearing  were  the  cause  of  the  denial. ^^^  Costs  are  not  allowed 
for  opposing  a  motion  made  necessary  by  an  inequitable  refus- 
al to  correct  an  irregularity,  or  waive  a  default.^"'  On  overrul- 
ing an  answer  of  a  proper  but  not  necessary  party,  as  frivolous, 
costs  should  not  be  awarded  to  plaintiff  where  the  answer  was 
advantageous  to  plaintiff.^^" 

If  the  notice  of  motion  asks  for  more  than  the  party  is  en- 
titled to,  costs  of  motion  will  not  be  allowed. ^^^ 

262  Bowne  v.  Anthony,  13  How.  Pr.  301;  Edlefson  v.  Duryee,  21  Hun, 
607. 

263  Ferris  v.  Betts,  2  How.  Pr.  78. 

2e4Brevoort  v.   Warner,   8   How.  Pr.   321;    Sellgman  v.   Real  Estate 
Trust  Co.,  20  Abb.  N.  C.  210. 

265  Gaul  V.  Miller,  3  Paige,  192. 

266  stiles  V.  Fisher,  3  How.  Pr.  52. 

267  Rider  V.  Bates,  66  How.  Pr.  129. 

26S  New  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  36  Hun,  288. 

269  Kane  v.  Van  Vranken,  5  Paige,  6'2. 

270  Merrill  v.  Bisehoff,  3  App.  Div.  361,  38  N.  Y.  Supp.  194. 

271  Bates  V.  Loomig,  5  "Wend.  78;  Whipple  v.  Williams,  4  How.  Pr.  28; 
Corbin  v.  George,  2  Abb.  Pr.  465.     Where  the  notice  of  motion  asks 
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On  a  new  question"^  or  technical  objection/"  costs  are  ordi- 
narilj^  not  allowed  either  party. 

It  is  proper  to  grant  costs  to  the  m'oving  party,  though  the 
motion  is  denied,  where  he  was  misled  by  his  adversary's 
statements.^^*  Costs  will  not  be  allowed  the  moving  party  if 
his  affidavits  are  unnecessarily  voluminoiis,^^^  and  the  same 
rule  applies  to  the  opposing  party  where  he  is  successful  and 
his  papers  are  prepared  with  a  manifest  view  to  increase  the 
costs.-'® 

Necessity  that  notice  of  motion  ask  for  costs.     Costs 

cannot  be  granted  on  a  default  if  the  notice  of  motion  does 
not  specifically  ask  for  them,"'  though  the  rule  is  otherwise 
where  the  motion  is  contested."* 

Costs  to  abide  the  event.     Costs  should  not  be  awarded 

to  abide  the  event  on  opening  a  default,^'°  but  may  be  on 
granting  an  order  of  discovery,^*"  or  on  sustaining  a  demurrer 

two  things,  in  the  alternative,  one  of  which  the  party  is  not  entitled 
to,  costs  of  opposing  must  be  allowed.     Smith  v.  Jones,  2  Code  R.  33. 

272  People  V.  Assessors  of  Town  of  Barton,  44  Barh.  148,  29  How.  Pr. 
371. 

273  Costs  are  not  allowed  on  a  technical  objection,  where  the  practice 
is  unsettled.  Hoffman  v.  Skinner,  5  Paige,  526.  Although  ordinarily 
when  a  party  asks  as  a  favor  to  be  relieved  from  his  own  mistake,  he 
should  be  required  to  pay  the  costs  of  opposing  the  motion,  yet  where 
the  objection  is  purely  inadvertent  and  technical,  and,  before  the  mo- 
tion, costs  have  been  offered  and  refused,  no  costs  should  be  allowed 
as  terms  of  granting  the  favor.  Schiller  v.  Maltbie,  11  Civ.  Proc.  R. 
(Browne)   304. 

274  Leonard  v.  Manard,  1  Super.  Ct.  (1  Hall)  200. 

275  Pitcher  v.  Clark,  2  Wend.  632;  Seebor  v.  Hess,  5  Paige,  85. 

276  Pitcher  V.  Clark,  2  Wend.  631;  Piatt  v.  Torrey,  18  Wend.  572; 
Townsend  v,  Babcock,  18  Wend.  637;  City  of  Buffalo  v.  Scranton,  20 
Wend.  676;  Sands  v.  Bullock,  20  Wend.  680. 

277  Northrop  v.  Van  Dusen,  5  How.  Pr.  134,  3  Code  R.  140;  Smith  v. 
Fleischman,  17  App.  Div.  532,  79  State  Rep.  553,  45  N.  Y.  Supp.  553. 
Costs  not  given  on  an  order  to  show  cause  unless  asked  therein.  Hoff- 
man V.  Lux,  1  Month.  Law  Bui.  91. 

278  If  the  motion  is  contested,  costs,  whether  asked  for  or  not,  are 
in  the  discretion  of  the  court.  Banta  v.  Marcellus,  2  Barb.  373;  Jones 
V.  Cook,  11  Hun,  230. 

279  Richardson  v.  Sun  Printing  &  Pub.  Ass'n,  20  App.  Div.  329,  46  N. 
Y.  Supp.  814. 

28,oMcGrath  v.  Alger,  40  App.  Div.  610,  57  N.  Y.  Supp.  519. 
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with  leave  to  amend/^^  or  on  granting  a  compulsory  refer- 
ence,^*^ or  on  granting  a  motion  to  change  the  place  of  trial,^** 
or  on  granting  a  motion  for  a  new  trial. ^^'*  If  costs  of  a  mo- 
tion are  ordered  to  abide  the  event  of  the  action,  they  may  be 
taxed  as  part  of  the  costs  of  the  action.^** 

(C)    ACTIONS  AGAINST  PARTICULAR  PERSONS. 

§  2100.    Actions  against  school  officer  or  supervifor. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office ;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon  him 
by  law;  where  his  act,  refusal,  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  state  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon 
the  trial,  that  the  defendant  acted  in  good  faith.  But  this 
section  does  not  apply  to  an  action  for  a  penalty;  or  to  an 
action  or  a  special  proceeding,  to  enforce  a  decision  of  the 
superintendent.^*'  The  certificate  only  relates  to  the  good 
faith  of  the  school  officers  in  the  performance  of  the  act  which 
forms  the  subject  of  the  action ;  it  has  no  relation  to  the  good 
faith  of  the  parties  in  prosecuting  or  defending  the  action  or 
in  bringing  or  defending  appeals  in  the  course  of  the  action.^*" 
There  cannot  be  a  second  or  different  certificate  in  any  stage 
of  the  action  subsequent  to  the  trial.^"  The  school  officers 
are  exempted,  where  the  certificate  is  given,  from  costs 
throughout  all  the  stages  of  the  action.^**    The  matter  of  costs 

281  Willover  v.  First  Nat.  Bank  of  Olean,  40  Hun,  184. 

282  Cuthbert  v.  Hutchins,  7  App.  Div.  251,  40  N.  Y.  Supp.  277. 
283Gidney  v.  Spelman,  6  Wend.  525;  Norton  v.  Rich,  20  Johns.  475. 
2S3a  Chapman  v.  Delaware,  L.  &  W.  R.  Co.,  92  N.  Y.  Supp.  304. 

284  Code  Civ.  Proc.  §  779. 

285  Code  Civ.  Proc.  §  3244.  As  to  when  It  is  proper  to  refuse  a  certifi- 
cate of  good  faith,  see  Barrett  v.  Sayer,  58  Hun,  608,  12  N.  Y.  Supp. 
170.  As  when  an  appeal  may  be  taken  to  the  state  superintendent,  see 
Durfee  v.  McCall,  21  Wkly.  Dig.  337. 

286,  287  Willey  V.  Shaver,  1  T.  &  C.  324,  328. 

288  Willey  V.  Shaver,  1  T.  &  C.  324,  329.  Exemption  covers  costs  on 
motion  by  defendants  for  a  new  trial.     Clarke  v.  Tunnicliff,  38  N.  Y.  58. 
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in  these  actions  is  also  regulated  by  other  statutes  contained  in 
the  Revised  Statutes.^^' 

§  2101.    Actions  against  municipal  corporations. 

The  Code  provides  as  follows:  "Costs  cannot  be  awarded 
to  the  plaintiiif,  in  an  action  against  a  municipal  corporation, 
in  which  thft  complaint  demands  a  judgment  for  a  sum  of 
money  only,  unless  the  claim  on  which  the  action  is  founded, 
was,  before  the  commencement  of  the  action,  presented  to  the 
board  of  such  corporation  having  the  power  to  audit  the  same, 
or  to  its  chief  fiscal  officer,  at  least  ten  day's  before  the  com- 
mencement of  said  action."^""  This  Code  provision  applies 
only  to  actions  ex  contractu. ^^^  It  does  not  apply  to  special 
proceedings,^'^  nor  to  an  action  commenced  in  a  justice  court 
and  appealed  to  the  county  court,^'^  nor  to  the  costs  of  an  ap- 
peal.^°*  Prior  to  1899,  the  claim  was  required  to  be  presented 
to  the  ' '  chief  fiscal  officer, ' '  but  now  the  claim  may  be  presented 
either  to  such  officer  or  to  "the  board  of  such  corporation  hav- 
ing the  power  to  audit  the  same."  Since  the  amendment, 
there  is  no  question  but  that  presentation  to  a  board  of  water 
commissioners  who  made  the  contract  under  which  the  claim 
arose,  and  to  their  treasurer,  where  the  treasurer  of  the  village 
has  no  control  over  the  waterworks  fund,  is  sufficient. ^°°  The 
"chief  fiscal  officer"  is  the  officer  who  receives,  keeps,  and  dis- 
burses the  moneys  of  the  corporation. ='°     The  "fiscal  officer" 

289  See  People  v.  Abbott,  107  N.  Y.  225. 

290  Code  Ciy.  Proc.  §  3245. 

291  Taylor  v.  City  of  Cohoes,  105  N.  Y.  54;  Gage  v.  Village  of  Hor- 
nellsville,  106  N.  Y.  667;  McClure  v.  Niagara  County  Sup'rs,  50  Barb. 
594. 

292  Proceedings  to  vacate  an  assessment.  Matter  of  letter,  78  N.  Y. 
601. 

293  Marsh  v.  Village  of  Lahsingburgh,  31  Hun,  514. 

294  Utica  Water-Works  Co.  v.  City  of  Utica,  31  Hun,  426. 

295  See  Hallinan  v.  Village  of  Ft.  Edward,  26  Misc.  422,  57  N.  Y.  Supp. 
162.  Contra,  King  v.  Village  of  Randolph,  28  App.  Div.  25,  50  N.  Y. 
Supp.  902.  Both  these  cases  were  decided  before  the  amendment  took 
effect. 

he,  297  Gage  v.  Village. of  Hornellsville,  106  N.  Y.  667. 
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of  a  village^^^  or  city^^*  is  usually  the  treasurer.  Presentation 
to  the  common  council  of  a  city  has  been  held  sufficient.^^'  A 
claim  against  a  town,  where  there  is  no  town  treasurer,  may 
be  presented  to  the  supervisor.^""  The  omission  to  present  the 
claim  is  not  excused  because  the  officer  to  whom  the  claim 
must  be  presented  has  no  power  to  adjust  such  a  claim.^"^  The 
claim  must  be  presented  by  one  who  asserts  authority  to  act 
for  the  claimant,  and  in  such  a  manner  as  to  afford  opportu- 
nity and  sufficient  information  to  the  officer  to  enable  him  to 
present  it  to  the  proper  auditing  officers  and  to  procure  au- 
thority to  pay.'"^  A  verified  statement  must  be  presented.^"^  It 
is  immaterial,  it  seems,  that  the  amount  named  in  the  complaint 
does  not  correspond  to  the  amount  claimed  in  the  verified 
statement  if  both  refer  to  the  same  claim.^"*  No  certificate  of 
the  judge  presiding  on  the  trial  is  required  to  defeat  plaintiff's 
claim  for  costs  where  the  claim  is  not  presented. ^"^  If  the  claim 
is  not  presented  and  plaintiff  succeeds,  neither  party  is  en- 
titled to  costs.^"" 

ART.  III.     ONE    OR    MORE    BILLS   OF   COSTS. 

§  2102.    Where  there  are  several  successful  defendants. 

Where  defendants  appear  by  the  same  attorney,  as  a  gen- 
eral rule,  but  'one  bill  of  costs  is  allowed,  where  the  defense  is 
substantially  the  same,^""  although  they  answer  separately.'"* 

29S  Hunt  V.  City  of  Oswego,  45  Hun,  305. 

299  Butler  T.  Rochester,  4  Hun,  321,  6  T.  &  C.  572;  "Williams  v.  Buffalo, 
25  Hun,  301.  Claim  rejected  by  council  need  not  be  presented  to'  treas- 
urer.    Grier  v.  City  of  Lockport,  21  Wkly.  Dig.  444. 

300  Stanton  v.  Town  of  Taylor,  45  State  Rep.  906,  19  N.  Y.  Supp.  43. 
soiBaine  v.  Rochester,  85  N.  Y.  523;  Dressel  v.  City  of  Kingston,  32 

Hun,  526. 

302  Spaulding  v.  Village  of  Waverly,  12  App.  Div.  594,  44  N.  Y.  Supp. 
112. 

303  King  V.  Village  of  Randolph,  28  App.  Div.  25,  50  N.  Y.  Supp.  902. 

304  Minick  v.  City  of  Troy,  83  N.  Y.  514. 
305,  306  Baine  v.  Rochester,  85  N.  Y.  523. 

307  Walker  v.  Russell,  7  Abb.  Pr.  452,  note,  3  6  How.  Pr.  91;  Zeisler  v. 
Steinmann,  53  Super.  Ct.  (21  J.  &  S.)  184;  Bailey  v.  Johnson,  1  Daly,  61. 

308  Atkins  v.  Lefever,  5  Abb.  Pr.  (N.  S.J  221.  '  '  • 
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But  where  the  summons  and  complaint  are  not  served  on  a  de- 
fendant until  after  a  co-defendant  has  appeared  and  answered, 
and  the  answers  are  substantially  different,  each  defendant  is 
entitled  to  costs,  although  they  appeared  by  the  same  attor- 
ney.^"" And  separate  bills  of  costs  are  proper  where  two  de- 
fendants originally  appear  by  the  same  attorney  but  by,  sep- 
arate answers  and  subsequently  have  different  attorneys.^^" 

Where  all  the  defendants  have  succeeded  upon  the  trial, 
those  not  united  in  interest  who  have  appeared  by  different 
attorneys  have  the  right  to  present  separate  bills  of  costs,  un- 
less it  is  shown  that  the  parties  are  united  in  interest  or  col- 
lusively  appeared  by  separate  attorneys  in  bad  faith,  for  the 
purpose  of  enhancing  the  plaintiff's  costs. ^^^  If  defendants 
separately  answer  without  good  cause,  only  one  bill  of  costs 
can  be  taxed.^^^  The  burden  of  proving  bad  faith  rests  upon 
the  plaintiff.  In  case  more  than  one  bill  of  costs  is  taxed,  he 
can  move  at  special  term  for  a  retaxation,  and  that  one  bill  be 
stricken  out.^^^  Members  of  a  public  board  sued  for  an  official 
act  cannot  sever  so  as  to  obtain  more  than  one  bill  of  costs  f^* 

309  Mazet  v.  Crow,  24  Abb.  N.  C.  372,  18  Civ.  Proc.  R.  (Browne)  178, 
31  State  Rep.  972,  10  N.  T.  Supp.  743. 

31,0  Pierce  v.  Brown,  40  Super.  Ct.  (8  J.  &  S.)  398. 

311  Delaware,  L.  &  W.  R.  Co.  v.  Burkard,  40  Hun,  625,  2  State  Rep. 
184;  Lane  v.  Van  Orden,  63  How.  Pr.  237;  Wolf  v.  Di  Lorenzo,  22  Misc. 
323,  49  N.  Y.  Supp.  191.  The  fact  that  the  attorneys  appearing  for  de- 
fendants answering  separately,  occupy  the  same  office,  affords  strong 
grounds  for  presuming  that  the  separation  is  for  the  purpose  of  in- 
creasing the  costs.  Slater  Bank  v.  Sturdy,  15  Abb.  Pr.  75.  Several 
defendants,  appearing  by  different  attorneys  who  are  partners,  are  en- 
titled, if  they  succeed,  to  only  one  bill  of  costs.  Crofts  v.  Rockefeller, 
1  Code  R.  (N.  S.)  177,  6  How.  Pr.  9.  Defendants  interposing  separate 
answers  by  different  attorneys  are  presumably  entitled  to  separate  bills 
of  costs;  but  such  presumption  is  destroyed  by  proof  that  one  of  the 
attorneys  is  the  clerk  of  the  other,  occupying  the  same  office.  Howell 
v.  Veith,  2  City  Ct.  R.  405;  Perry  v.  Livingston,  6  How.  Pr.  404. 

312  Ackroyd  v.  Newton,  24  Misc.  424,  53  N.  Y.  Supp.  682. 

313  Defendants  having  answered  in  good  faith  by  two  sets  of  attor- 
neys are  entitled  to  the  allowance  of  two  bills  of  costs  without  any 
order.     Royce  v.  Jones,  23  Hun,  452. 

314  Stewart  v.  Schultz,  33  How.  Pr.  3. 
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though  it  has  been  held  otherwise  where  different  boards  and 
individuals  were  joined  as  defendants,  and  the  appearance  by 
separate  attorneys  was  justified  by  eust'om.'^^  A  party  appear-- 
ing  in  person  and  likewise  by  attorney  as  guardian  for  infant 
defendants,  and  interposing  substantially  the  same  defense  in 
both  issues,  although  by  separate  answers,  is  entitled  to  but  one 
bill  of  costs."" 

The  provision  in  section  1426  of  the  Code  that  if  the  in- 
demnitors substituted  in  the  place  of  the  sheriff  in  an  action 
against  the  sheriff  recover  judgment  "they  are  entitled  to 
single  costs  only"  does  not  mean  only  one  bill  of  costs  but 
means  single  costs  as  distinguished  from  double  costs.^^^ 

§  2103.    Where  there  are  several  unsuccessful  defendants. 

Separate  bills  of  costs  will  not  be  allowed  against  separate 
defendants  though  they  appear  by  different  attorneys. ^^^  If 
one  defendant  makes  default  and  the  other  interposes  an  un- 
successful defense,  the  entire  costs  may  be  taxed  against  both 
defendants  if  the  liability  is  joint^^°  or  is  joint  and  several;'^" 
but  plaintiff  may,  on  proper  proof,  enter  a  separate  judgment 
against  the  defaulting  defendant,  with  costs.^^^ 

§  2104.    Motion  costs. 

But  one  bill  of  costs  will  be  allowed  where  two  motions  are 
made  where  the  relief  might  be  obtained  by  one,^^^  or  where 

815  Hequembourg  v.  Bookstaver,  54  Hun,  88,  7  N.  Y.  Supp.  217. 

316  Browne  v.  Murdock,  12  Abb.  N.  C.  360. 

S17  Isaacs  v.  Coben,  86  Hun,  119,  33  N.  Y.  Supp.  188. 

aisBuell  v.  Gay,  13  How.  Pr.  31;  Codding  v.  Scott,  1  Misc.  485,  21  N. 
Y.  Supp.  473.  Compare,  however,  as  contra,  Mclntyre  v.  Wynne,  21 
Civ.  Proc.  R.  (Browne)  208,  16  N.  Y.  Supp.  540;  Comstock  v.  Halleck,>  6 
Super,  Ct.   (4  Sandf.)  671;  Miller  v.  Coates,  5  T.  &  C.  690. 

319  Catlin  V.  Billings,  13  How.  Pr.  511,  4  Abb.  Pr.  248. 

820  Warner  v.  Ford,  17  How.  Pr.  54;  Delatour  v.  Bricker,  2  City  Ct. 
R.  22, 

321  Howk  V.  Bishop,  10  Hun,  509. 

822  Cortland  County  Mut.  Ins.  Co.  v.  Lathrop,  2  How.  Pr.  146.  If  a 
party  makes  two  motions  where  the  relief  might  be  obtained  by  one,  he 
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the  motion  is  entitled  in  several  actions.'^'  So  where  several 
motions  are  made  by  the  same  attorneys  on  one  set  of  papers, 
and  granted  with  costs  against  the  other  party,  costs  are  al- 
lowed only  for  one  motion.'^* 

ART.  IV.     PERSONS  LIABLE. 

§  2105.    Scope  of  article. 

Conceding  that  some  one  is  liable  for  costs,  the  question  often 
arises  as  to  what  particular  person  is  liable.  To  answer  that 
question  is  the  scope  of  this  article. 

§  2106.    Third  persons  where  judgment  is  for  defendant. 

The  Code  provides  that  "where  an  action  is  brought,  in  the 
name  of  another,  by  a  transferee  of  the  cause  of  action,  or  by 
any  other  person,  who  is  beneficially  interested  therein,  or 
where,  after  the  commencement  of  an  action,  the  cause  of  ac- 
tion becomes,  by  transfer  or  otherwise,  the  property  of  a  per- 
son not  a  party  to  the  action,  the  transferee,  or  other  person  so 
interested,  is  liable  for  costs  in  the  like  cases  and  to  the  same 
extent  as  if  he  was  the  plaintiff,  and,  where  costs  are  awarded 
against  the  plaintiff,  the  court  may,  by  order,  direct  the  per- 
son so  liable  to  pay  them."^-^  It  will  be  observed  that  this 
Code  provision  covers  (1)  an  action  brought  in  the  name  of 
another  by  a  transferee  of  the  cause  of  action;  (2)  an  action 

must  pay  costs  of  opposing  as  of  one  motion.  Mitchell  v.  Westervelt, 
6  How.  Pr.  265. 

323  Jackson  v.  Keller,  18  Johns  310;  Jackson  v.  Garnsey,  3  Cow.  385. 
In  actions  between  the  same  parties  and  in  the  same  court,  when  one 
of  the  parties  moves  in  each  at  the  same  time  and  with  the  same  ob- 
ject, the  party  prevailing  on  the  motion  is  entitled  to  the  costs  of  one 
motion  only.  Hornfager  v.  Hornfager,  6  How.  Pr.  13,  Code  R.  (N.  S.) 
180. 

S24  Jackson  v.  Keller,  18  Johns.  310;  Jackson  v.  Garnsey,  3  Cow.  385; 
Jerome  v.  Boeram,  1  Wend.  293;  Schermerhorn  v.  Noble,  1  Denio,  682; 
Post  V.  Jenkins,  2  How.  Pr.  33;  Cortland  County  Mut.  Ins.  Co.  v.  La- 
throp,  2  How.  Pr.  146. 

325  Code  Civ.  Proc.  §  3247.  Rule  in  ejectment  where  grantee  sues  In 
name  of  grantor,  see  Code  Civ.  Proc.  §  1501. 
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brought  in  the  name  of  another  by  a  person  "beneficially  in- 
terested" in  the  cause  of  action  other  than  a  transferee  thereof; 
and  (3)  an  action  where,  after  its  commencement,  the  cause 
of  action  becomes,  ,by  transfer  or  otherwise,  the  property  of  a 
person  not  a  party  to  the  action.  It  seems  that  this  Code  pro- 
vision applies  only  to  one  ' '  prosecuting ' '  an  action  and  not  to 
one  defending  an  action. ^^^  The  third  person,  in  a  proper 
case,  is  liable  for  the  costs  accruing  before  he  obtains  his  in- 
terest as  well  as  those  accruing  thereafter.'" 

Action  by  assignee.     If  the  action  is  brought  in  the 

name  of  another  by  a  transferee  of  the  cause  of  action  or  if, 
after  the  commencement  of  the  action,  the  cause  of  action 
becomes,  by  transfer  or  otherwise,  the  property  of  a  person 
not  a  party  to  the  action,  the  transferee  becomes  liable  for 
costs.  The  test  of  the  liability  for  costs  of  one  becoming  owner 
of  the  cause  of  action,  pending  the  action,  is  whether  he  would 
have  been  liable  if  he  had  brought  the  aetion.'^^  An  absolute 
assignee  is  liable  irrespective  of  whether  he  took  any  part  in 
the  action. ^^^  A  person  is  not  "liable,  however,  who  merely 
takes  an  assignment  of  the  claim  as  collateral  security.''^''  One 
who  receives  an  assignment  of  a  judgment  after  it  is  docketed, 
and  afterwards  reassigns  the  judgment  to  the  assignor,  is  not 
liable  for  the  costs  when  the  judgment  is  afterwards  set  aside.'" 
An  attorney  who  gives  defendant  notice  that  he  is  absolute 
assignee  of  the  demand  in  siiit  cannot  deny  it  in  order  to  avoid 
being  charged  with  costs. ''^ 

326  Peetscli  V.  Quinn,  12  Misc.  61,  33  N.  Y.  Siipp.  87.  This  was  so 
held  under  the  Revised  Statutes  (Miller  v.  Adsit,  18  "Wend.  672)  which 
corresponded  closely  to  the  present  Code  provision.  The  contrary  was 
held  under  the  old  Code  (Wolcott  v.  Holcomb,  31  N.  Y.  125)  which, 
however,  was  broader  than  the  like  provision  of  the  Revised  Statutes. 

32' Jordan  v.  Sherwood,  10  Wend.  622;  Genet  v.  Bavenport,  58  N.  Y. 
607;  Tucker  y.  Gilman,  58  Hun,  167,  11  N.  Y.  Supp.  555. 

32S  Conger  y.  Hudson  River  R.  Co.,  7  Abb.  Pr.  255. 

329  Bowling  V.  Bucking,  15  Abb.  Pr.  (N.  S.)  190,  52  N.  Y.  658;  Tucker 
V.  Gilman,  58  Hun,  167,  11  N.  Y.  Supp.  555. 

330  Thorn  v.  Beard,  139  N.  Y.  482;  Bowling  v.  Bucking,  52  N.  Y.  658; 
Peck  y.  Yorks,  75  N.  Y.  421. 

331  Chamberlin  v.  West,  5  N.  Y.  Leg.  Obs.  226. 

332  Bliss  V.  Otis,  1  Benio,  656. 
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Of  course  the  person  who  assigns  his  cause  of  action  pending 
the  suit  is  still  primarily  liable  for  costs.^^^ 

Who  is  "beneficially  interested"  in  an  action.     Where 

an  action  is  brought  in  the  name  of  another  by  a  person  ' '  bene- 
ficially interested"  in  the  cause  of  action,  the  lattor  is  liable 
for  costs  as  if  the  party  of  record.  The  term  "person  benefi- 
cially interested"  is  equivalent  to  "real  party  in  interest. "^^* 
Thus,  a  principal  may  be  the  "person  beneficially  interested" 
where  the  action  is  brought  in  the  name  of  his  agent.^^^  Where 
an  action  is  brought  in  the  plaintiff's  name  by  another,  under 
an  agreement  securing  the  latter  a  beneficial  interest  in  the 
anticipated  recovery,  the  latter  is  liable  for  costs,  though  the 
agreement  was  champertous.^^'  A  holder  of  a  mortgage  who 
procured  the  mortgagor  to  bring  an  action  against  one  who 
was  alleged  to  have  agreed  with  her  to  assume  its  payment, 
for  a  specific  performance  of  such  alleged  agreement,  is  a 
person  "beneficially  interested"  in  the  recovery  and  properly 
chargeable  with  the  defendant's  costs,  although  himself  nom- 
inally a  defendant  in  the  action,  but  never  served  with  the 
summons. ^^'^  Where  the  owner  of  a  claim  assigned  it,  the  as- 
signee to  prosecute  an  action  thereon  at  his  own  expense,  and 
pay  the  assignor  one-half  of  the  net  proceeds,  the  assignor 
was  beneficially  interested  in  the  recovery,  and  liable  for  costs, 
although  he  did  not  appoint  or  retain  the  attorney,  furnish 
funds  for  the  prosecution  of  the  action,  nor  in  any  way  inter- 
fere with  or  direct  it.^^'  One  who  agrees  with  parties  to  an 
action  who  have  been  unsuccessful,  that  he  will  cause  appeals 
from  the  judgment  against  them  to  be  taken  and  pay  the 
expenses,  and,  if  successful,  an  additional  sum  to  them  (he 
himself  to  have  the  moneys  recovered),  thereby  becomes  a 
purchaser  of  the  claims  of  the  defeated  defendants  after  the 
commencement  of  the  action,  and  is  liable  for  the  costs  in  the 

333  Grosfent  v.  Tallman,  2  How.  Pr.  147. 

334,  335  Henricus  v.  Englert,  43  State  Rep.  598,  17  N.  Y.  Supp.  237. 

336  Giles  V.  Halbert,  12  N.  Y.  (2  Kern.)  32. 

337  Slauson  v.  Watkins,  95  N.  Y.  369. 

338Merceron  v.  Fowler,  46  Super.  Ct.  (14  J.  &  S.)  351.  To  same  ef- 
fect. In  re  Tyng,  17  Wkly.  Dig.  234. 

N.  y.  Prac— 185. 
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same  manner  as  if  he  were  a  party.^'°  A  purchaser  of  a  cause 
of  action  who  has  assigned  it  cannot  be  made  liable  for  costs 
recovered  by  the  defendant  in  an  action  brought  by  his  assignee 
in  the  name  of  the  original  assignor,  where  he  has  not  partici- 
pated in  or  directed  the  conduct  of  such  action,  notwithstand- 
ing the  second  assignment  is  void  for  champerty.^*"  The  de- 
cision of  a  trial  court  directing  a  verdict  for  defendant,  on  the 
ground  that  the  plaintiff  is  not  the  real  party  in  interest,  an 
assignment  to  him  of  the  elaitn  in  suit  being  only  colorable, 
establishes  the  fact  of  the  beneficial  interest  of  the  pretended 
assignors  for  the  purpose  of  charging  them  with  costs.^*^  Costs 
of  an  unsuccessful  action  brought  in  the  name  of  a  pretended 
corporation  which  did  not  in  fact  exist,  are  properly  charged 
against  the  promoter,  he  being  also  the  person  beneficially 
interested.^*^  The  assignor  is  liable  where  he  assigns  a  desper- 
ate claim  to  a  person  pecuniarily  irresponsible,^*^  or  where  he 
is  a  nonresident  and  assigns  the  claim  to  a  resident  to  avoid 
security  for  costs,  the  equitable  and  beneficial  interest  remain- 
ing in  the  assignor.^** 

On  the  other  hand,  the  fact  that  a  person  having  a  lien  for 
his  debt  on  a  ehose  in  action,  occasionally  inquires  as  to  its 
progress  of  the  attorney  who  holds  it  for  prosecution,  admits 
himself  to  be  interested,  and  advises  and  urges  the  suit,  are 
not  of  themselves  enough  to  charge  him  with  the  defendant's 
costs. ^*^  So  a  person  to  whom  a  judgment  is  to  be  paid,  if  a 
recovery  is  had,  is  not  beneficially  interested  where  the  suit 
is  prosecuted  without  his  knowledge  or  consent. ^*°  So  a  person 
who  has  in  good  faith  advanced  money  to  plaintiff  to  enable 

339  01mstead  v.  Keyes,  2  How.  Pr.  (N.  S.)  1. 

340  Bradley  v.  Van  Buren,  22  Wkly.  Dig.  568. 

341  In  re  Tyng,  17  Wkly.  Dig.  234. 

342  Metropolitan  Addressing  &  Mailing  Co.  v.  Goodenough,  21  Civ. 
Proc.  R.  (Browne)  268,  18  N.  Y.  Supp.  212;  First  General,  etc..  Baptist 
Soc.  V.  Loomis,  49  Hun,  414,  3  N.  Y.  Supp.  572. 

343  Winants  v.  Blanchard,  12  State  Rep.  384. 

344  Pendleton  v.  Johnson,  21  Civ.  Proc.  R.  (Browne)  272,  18  N.  Y. 
Supp.  211. 

345  Whitney  v.  Cooper,  1  Hill,  629. 

346  Elliot  V.  Lewicky,  51  Super.  Ct.  (19  J.  &  S.)  51- 
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him  to  carry  on  the  action  without  taking  any  assignment  of 
the  cause  of  action  is  not  a  party  beneficially  interested,  so  as 
to  be  liable  for  the  costs  of  the  action.**'^  And  sureties  on  a  bail 
bond  who  prosecute  the  action  brought  by  their  principal,  to 
protect  themselves,  are  not  "beneficially  interested"  so  as  to 
be  liable  for  costs. '*^  One  is  chargeable  with  costs  as  a  party 
in  interest  onlj^  where  he  has  had  the  action  brought,  but  it 
is  not  enough  that,  had  the  suit  succeeded,  the  recovery  would 
have  been  for  his  exclusive  benefit.^" 

The  statute  making  persons  interested  liable  for  costs  was 
not  intended  to  apply  to  actions  brought  in  the  name  of  sher- 
iffs, receivers,  clerks,  or  other  officers  of  the  court,  although 
third  parties  may  be  interested  in  the  recovery,  unless  the 
action  be  brought  on  the  sole  suggestion  and  urgency  'of  such 
parties,  and  be  virtually  conducted  by  them;  especially  the 
statute  is  not  applicable  if  the  action  be  brought  by  direction 
of  a  eourt.^^"  Thus,  a  judgment  creditor  is  not  liable  for  costs 
of  the  action  of  his  receiver  in  supplementary  proceedings 
where  not  a  party  to  the  suit  nor  the  person  instigating  the 
suit  ;°^^  but  if  a  creditor  at  whose  instance  a  receiver  has  been 
appointed  instigates  and  conducts  a  prosecution  for  his  own 
benefit,  through  the  receiver,  he  will  be  liable  for  costs  of  the 
action.^^-  So  an  assignee  for  benefit  of  creditors,  by  assign- 
ment pendingthe  action,  is  not  "beneficially  interested"  where 
he  makes  no  claim  in  the  action  and  is  not  substituted  as  a 
party.^'^    The  same  rule  applies  to  an  assignee  in  bankriiptcy,"* 

847  Matter  of  Harwood,  50  State  Rep.  114,  21  N.  Y.  Supp.  572. 

S4S  Metropolitan  Concert  Co.  v.  Sperry,  58  Hun,  470,  12  N.  Y.  Supp. 
494. 

349  Greenwood  v.  Marvin,  11  State  Rep.  235. 

SBO  Cutter  v.  Reilly,  28  Super.  Ct.   (5  Rob.)  637. 

351  McHarg  v.  Donelly,  27  Barb.  100 ;  Wheeler  v.  Wright,  14  Abb.  Pr. 
353,  23  How.  Pr.  228;  Cutter  v.  Reilly,  28  Super.  Ct.  (5  Rob.)  637. 

352Gallation  v.  Smith,  48  How.  Pr.  477;  Ward  v.  Roy,  69  N.  Y.  98; 
Bourdon  v.  Martin,  84  Hun,  179,  65  State  Rep.  716,  32  N.  Y.  Supp.  441;  , 
O'Conner  v.  Merchants'  Bank,  64  Hun,  624,  19  N.  Y.  Supp.  319.     See, 
also,  Droege  v.  Baxter,  77  App.  Diy.  78,  79  N.  Y.  Supp.  29. 

353  McCarthy  v.  Wright,  56  Hun,  387,  10  N.  Y.  Supp.  824;  Snow  v. 
Green,  1  How.  Pr.  216;  Taylor  v.  Bolmer,  2  Denio,  193. 

854  Heather  v.  Neil,  14  Wkly.  Dig.  46. 
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This  Code  provision  is  not  applicable  where  the  person  so 
beneficially  interested  is  the  attorney  or  counsel  for  the  plain- 
tiff if  his  only  beneficial  interest  consists  of  a  right  to  a  portion 
of  the  sum  or  property  recovered  as  compensation  for  his  serv- 
ices in  the  action.^^^  So  the  rule  does  not  apply  where  the 
claim  has  been  assigned  to  a  third  person  as  security  for  the 
payment  of  the  attorney's  compensation.^'* 

Enforcement  of  liability  of  third  person.    Where  costs 

are  awarded  against  plaintiff,  the  court  may,  by  order,  direct 
payment  by  the  third  person  who  is  liable.^'^  The  return  of  an 
execution  unsatisfied  is  sufficient  evidence  of  inability  to  col- 
lect from  the  plaintiff,^''  but  no  execution  need  be  issued  and 
returned  unsatisfied  where  the  plaintiff  of  record  is  not  a 
legal  entity  so  as  to  be  capable  of  owning  property.^'"  A  mo- 
tion should  be  made  at  special  term  and  notice  served  on  the 
third  person.''*"  The  burden  of  showing  the  necessary  facts 
is  on  the  moving  party.^"  The  order  cannot  be  made  until 
after  a  judgment  for  the  costs  has  been  perfected,^*^  nor  while 
an  appeal  is  pending.^*'  The  motion  should  be  supported  by 
affidavits  to  show  the  liability  of  the  person  sought  to  be  char- 
ged and  counter-affidavits  may  be  received  to  show  the  real 
nature  of  his  interest.^"*  The  denial  'of  a  motion  by  defendant 
to  substitute  the  holder  of  a  mortgage  as  plaintiff  is  not  a  bar 
to  the  application  to  charge  him  with  costs.^*^ 

366  Code  Civ.  Proc.  §  3247. 

356  Banta  v.  Naughton,  7  State  Rep.  384. 

357  Code  Civ.  Proc.  §  3247. 

358  Pendleton  v,  Johnson,  21  Civ.  Proc.  R.  (Browne)  272,  18  N.  Y. 
Supp.  211.  In  Perrigo  v.  Dowdall,  25  Hun,  234,  it  is  said  to  tie  the 
only  evidence. 

359  Metropolitan  Addressing  &  Mailing  Co.  v.  Goodenougli,  21  Civ. 
Proc.  R.  (Browne)  268,  18  N.  Y.  Supp.  212. 

360  Carnahan  v.  Pond,  15  Abb.  Pr.  194;  Henry  v.  Derby,  11  Civ.  Proc. 
R.  (Browne)  106.  Notice  should  be  served  on  thira  person  and  not 
on  plaintiff's  attorney.     Id. 

36iWolcott  V.  Holcomb,  31  N.  Y.  125. 

382  Fredericks  v.  Niver,  28  Hun,  417. 

383Slauson  v.  Watkins,  46  Super.  Ct.   (14  J.  &  S.)   172. 

364  See  Whitney  v.  Cooper,  1  Hill,  629. 

866  Slauson  v.  Watkins,  95  N.  Y.  369. 
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Disobedience  to  the  order  is  a  contempt  of  court  except 
where  the  third  person  is  one  who  could  not  have  been  lawfully 
directed  to  pay  the  costs  personally  if  he  had  been  made  a 
party,  as  prescribed  in  section  3246  of  the  Code,  i.  e.,  where 
such  person  is  an  executor  or  administrator  or  trustee  of  an 
express  trust  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued.^^"  Such  third  person  may  be  fined  the 
amount  of  the  costs  which  he  has  been  directed  to  pay  with- 
out any  further  proof  to  shgw  damage  than  that  he  has  re- 
fused to  pay  them.'"^  Of  course  it  would  be  unjust  to  compel 
payment  by  such  third  person  by  imprisonment  for  contempt 
where  he  has  no  property  out  of  which  the  costs  might  be 
collected.'*^ 

§  2107.    Third  persons  who  defend  in  name  of  defendant. 

When  a  person,  not  a  defendant  on  the  record,  to  whom 
the  statute  gives  the  opportunity  of  defending,  avails  himself 
of  the  opportunity  by  defending  in  the  name  of  the  party  sued 
without  himself  asking  to  be  brought  in,  he  is  liable  for  costs 
if  they  cannot  be  collected  of  the  defendant  of  record.^''" 

§  2108.    Parties  suing  or  sued  in  representative  capacity. 

"In  an  action  brought  by  or  against  an  executor  or  admin- 
istrator ia  his  representative  capacity,  or  the  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute  to  sue  or 
to  be  sued,  costs  must  be  awarded  as  in  an  action  by  or  against 
a  person  prosecuting  or  defending  in  his  own  right,  except 
as  otherwise  prescribed  in  sections  1835  and  1836  of  the  Code; 
but  they  are  exclusively  chargeable  upon,  and  collectible  from. 

360  Code  Civ.  Proc.  I  3247. 

367  Tucker  V.  Gilman,  20  Civ.  Proc.  R.  (Browne)  397,  14  N.  Y.  Supp. 
392,  58  Hun,  170,  11  N.  Y.  Supp.  167,  which  also  held  that  the  fact  that 
such  costs  were  directed  to  be  paid  to  defendant's  attorney  instead  of 
to  defendant  was  immaterial 

868  Morrison  v.  Lester,  15  Hun,  538. 

369  Farmers-  Loan  &  Trust  Co.  v.  Kursch,  5  N.  Y.  558;  Perrigo  v. 
Dowdall,  25  Hun,  234.  So  held  in  ejectment  where  a  mortgagee  as- 
sumed the  defense.     Sand  v.  Church,  32  App.  Div.  139. 
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the  estate,  fund,  or  person  represented,  unless  the  court  directs 
them  to  be  paid  by  the  party  personally,  for  mismanagement 
or  bad  faith  in  the  prosecution  or  defense  'of  the  action.""" 
Analyzing  this  Code  provision  it  will  be  noticed  that  it  applies 
to  actions  "by"  or  "against"  the  persons  named.  It  applies 
to  (1)  executors  or  administrators  suing  or  sued  in  their  repre- 
sentative capacity,  (2)  trustees  'of  express  trusts,  and  (3)  per- 
sons expressly  authorized  by  statute  to  sue  or  to  be  sued.  Who 
is  a  trustee  of  an  express  trust  has  been  considered  in  a  preced- 
ing volume,^'^  as  has  the  question  who  are  persons  expressly 
authorized  by  statute  to  sue  or  to  be  sued.^^^  This  Code  pro- 
vision applies  to  an  assignee  in  bankruptcy.^^^  Observe,  fur- 
thermore, that  this  Code  provision  does  not  fix  the  "right" 
to  costs  but  merely  settles  the  question  whether  the  party  who 
acts  in  a  representative  capacity  shall  be  personally  liable  for 
the  costs  or  whether  the  costs  shall  be  charged  to  the  estate 
or  person  represented.^^*  It  must  appear  that  the  prosecu- 
tion or  defense  was  necessarily  in  a  representative  capacity,'^^ 
and  the  representative  capacity  must  be  shown  by  the  plead- 
ings.^^* An  executor  or  administrator  need  prosecute  an  ac- 
tion only  where  the  cause  of  action  arose  during  the  lifetime 
of  the  deceased  ;^''''  and  where  an  executor  or  administrator 
needlessly  sues  in  his  representative  capacity  he  will  be  char- 
ged personally  with  the  costs  where  unsuccessful.^'^*  This  Code 
section  applies  where  the  action  is  against  executors  in  their 

370  Code  Civ.  Proc.  §  3246. 
an  Volume  1,  p.  388. 

372  Volume  1,  p.  392. 

373  Reade  v.  Waterliouse,  52  N.  Y.  587. 

s'-^See  Cohu  v.  Husson,  56  Super.  Ct.  (24  J.  &  S.)  489. 

375  People  V.  Judges  of  Albany  Mayor's  Court,  9  Wend.  486;  CaraaJiaB 
V.  Pond,  15  Abb.  Pr.  194. 

376  Murray  v.  Hendrickson,  6  Abb.  Pr.  96;  Carnahan  y.  Pond,  15  Abb. 
Pr.  194. 

377  Mullen  V.  Guinn,  88  Hun,  128;  Hone  v.  De  Peyster,  1<)6  N.  Y.  645. 
For  other  cases  as  to  when  action  is  necessarily  brought  in  representa- 
tive capacity,  see  6  Abb.  Cyc.  Dig.  474,  475. 

378Ackley  v.  Ackley,  50  State  Rep.  554,  21  N.  Y.  Supp.  877;  Buck- 
land  V.  Gallup,  105  N.  Y.  453. 
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representative  capacity,  but  the  right  to  maintain  the  same, 
and  the  obligations  of  the  defendants  with  respect  thereto,  are 
entirely  independent  of  any  matters  which  concern  the  ad- 
ministration of  the  estate  or  the  property  of  the  deceased.^'" 

- — -What  constitutes  bad  faith  or  mismanagement.  No 
general  rule  can  be  laid  down  as  to  what  constitutes  bad  faith 
or  mismanagement  in  the  prosecution  or  defense  of  an  action 
but  each  case  must  depend  largely  on  the  attending  circum- 
stances. It  should  be .  kept  in  mind,  however,  that  the  bad 
faith  or  mismanagement  must  be  in  connection  with  the  par- 
ticular action  and  not  in  connection  with  the  trust  general- 
jy  380  Tiiiis^  payment  of  funds  pending  the  action,  sufficient  in 
amount  to  pay  the  judgment  for  cosits,  does  not  show  bad  faith 
or  mismanagement  in  respect  to  vhe  "defense  or  prosecution 
of  the  action. '  '^*^  It  seems  that  there  is  mismanagement  where 
an  action  is  brought  without  probable  cause  or  without  ordi- 
nary care  and  diligence  in  determining  if  there  was  a  just  cause 
of  aetion.^*^  Thus,  a  receiver  bringing  an  action  without 
leave,'^'  or,  it  seems,  where  he  has  no  funds  in  his  hands,^^* 
is  guilty  of  mismanagement  and  bad  faith  and  may  be  ordered 
to  personally  pay  the  costs. 

An  assignee  for  benefit  of  creditors  should  not  be  personally 
charged  with  the  costs  where  he  defended  a  successful  action 
to  set  aside  the  assignment  as  in  fraud  of  creditors,  he  not  being 
personally  acquainted  with  the  facts  constituting  the  fraud.^^^ 
So  a  trustee  should  not  be  charged  personally  with  the  costs 

370  Dunn  v.  Arkenburgh,  48  App.  Div.  518,  521,  62  N.  Y.  Supp.  861. 
ssoKimberly  v.  Stewart,  22  How.  Pr.  281;  Jack  v.  Robie,  48  Hun,  181, 
184. 

381  Jack  V.  Robie,  48  Hun,  181,  which  overrules  Butler  v.  Boston  & 
A.  R.  Co.,  24  Hun,  99. 

382  Roosevelt  v.  Bllithorp,  10  Paige,  415. 

383  Phelps  v.  Cole,  3  Code  R.  157 ;  Murray  v.  Hendrickson,  6  Abb.  Pr. 
96,  14  Super.  Ct.   (1  Bosw.)    635. 

384  Cumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684.  The  contrary 
was  held  where  an  assignee  for  benefit  of  creditors  sued  on  advice  of 
counsel  and  in  good  faith.  Cunningham  v.  McGregor,  12  Super.  Ct.  (5 
Duer")   648.  ' 

385  Faxon  v.  Mason,  76  Hun,  408,  413,  27  N.  Y.  Supp.  1025. 
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where  he  sues  and  thereafter  it  is  decided  that  his  appoint- 
ment was  void;^*"  though  it  has  been  held  that  where  a  per- 
son sues  as  assignee  and  it  is  decided  that  the  assignment  is 
void,  plaintiff  cannot  claim  exemption  from  eosts.^^^  Payment 
of  other  claims  without  paying  the  judgment  for  costs  does 
not  show  bad  faith.^*' 

This  Code  provision  applies,  in  part  at  least,  to  the  costs 
of  an  appeal  and  interlocutory  costs. ^^'  It  has  been  held  that 
the  taking  of  an  appeal  unnecessarily  may  constitute  bad  faith 
or  mismanagement,^^"  though  the  mere  fact  that  the  appeal  is 
unsuccessful  is  not  sufficient  of  itself  to  charge  the  party  per- 
sonally with  eosts.^"^ 

Procedure  to  charge  representative  with  costs.    If  an 

executor  or  administrator  sues  or  is  sued  in  his  personal  ca- 
pacity and  is  defeated,  the  opposing  party  may  tax  costs  with- 
out an  application  to  the  court.  But  if  the  party  sues  or  is  sued 
in  a  representative  capacity,  the  party  is  not  personally  liable 
for  costs  unless  an  order  is  entered  to  that  effect  which  must 
be  made  by  the  court  in  the  original  action,^^^  on  notice  to 
the  party  to  be  charged.^*'  Judgment  for  costs  against  a  plain- 
tiff suing  as  administrator  should  be  entered  against  him  "as 
administrator, ' '  and  not  personally,  but  it  should  not  be  insert- 
ed in  the  judgment  that  the  costs  are  "exclusively  chargeable 
upon  and  collectible  from  the  estate,"  where  plaintiff's  person- 

386  Hughes  V.  Cuming,  63  App.  Div.  363,  71  N.  Y.  Supp.  599. 

387  Sibell  V.  Remsen,  30  Barb.  441. 

388  Devendorf  t.  Dickinson,  21  How.  Pr.  275. 

380  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578;  Hunt  v.  Connor,  17  Abb.  Pr. 
466. 

39opittman  v.  Johnson,  35  Hun,  38,  42;  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333,  341;  Matter  of  McCarter,  94  N.  Y.  558,  562. 

391  Devendorf  v.  Dickinson,  21  How.  Pr.  275;  Harrington  v.  Strong, 
49  App.  Div.  39,  63  N.  Y.  Supp.  257. 

392  Cannot  be  made  on  appeal.  Gorden  v.  Strong,  160  N.  Y.  696 
(mem.);  Smith  v.  A.  D.  Parmer'Type  Pounding  Co.,  18  Misc.  434,  41 
N.  Y.  Supp.  788.  The  order  cannot  be  made  in  a  collateral  proceeding 
such  as  the  final  accounting  of  the  executors  before  the  surrogate. 
Harrington  v.  Strong,  49  App.  Div.  39,  63  N.  Y.  Supp.  257. 

393  Slocum  V.  Barry,  38  N.  Y.  46;  Pirst  Nat.  Bank  of  Canton  v.. Wash- 
burn, 20  App.  Div.  518,  47  N.  Y.  Supp.  117. 
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al  liability  has  not  been  passed  upon.^"*  The  motion  should  be 
made  at  special  term  but  it  need  not  be  made  to  the  Judge 
before  whom  the  trial  was  had-^""*  The  motion  should  be 
based  on  affidavits  which  should  clearly  show  the  bad  faith 
or  mismanagement."""  It  seems  that  where  the  trial  court  has 
ordered  a  judgment  for  costs  against  a  party  in  his  representa- 
tive capacity,  a  motion  cannot  thereafter  be  made  to  charge  the 
party  personally  with  costs  since  it  is  considered  a  collateral 
attack  on  the  implied  holding  that  the  party  is  not  personally 
liable. ^"^  The  costs  are  collectible  from  the  estate  in  the  ab- 
sence of  an  order  charging  the  executor  with  mismanagement 
or  bad  faith. 

§  2109.    Executors  and  administrators. 

Costs  cannot  be  allowed  against  an  executor  or  administra- 
tor unless  provided  for  by  statute.  There  are  several  Code 
provisions  relating  thereto  which  are  difficult  to  reconcile. 
First,  as  already  stated,^^^  the  Code  provides  in  section  3228 
that  plaintiff  is  entitled  to  costs  as  of  course  on  the  rendering 
of  a  final  judgment  in  his  favor  in  actions  of  which  a  justice  of 
the  peace  has  no  jurisdiction,  and  it  is  provided  that  a  justice 
has  no  jurisdiction  of  an  action  against  an  executor  or  admin- 
istrator as  such,  where  the  claim  has  been  duly  presented  to 
the  executor  or  administrator  and  rejected  by  him,  unless  the 
amount  of  the  claim  is  less  than  fifty  dollars.  Now,  if  this 
Code  provision  stood  alone,  it  would  follow  that  if  a  claim  for 
more  than  fifty  dollars  is  presented  and  rejected,  the  claimant 
may  recover  the  costs  of  an  action  without  regard  to  the 
amount  of  the  recovery ;  and  it  would  follow  that  if  the  claim 
was  less  than  fifty  dollars  then  the  defendant  would  be  en- 
titled to  costs  under  section  3229  of  the  Code.     This  section 

394Weekes  v.  Oarvey,  56  Super.  Ct.  (24  J.  &  S.)  562,  4  N.  Y.  Supp. 
891. 

896  Especially  is  this  so  where  the  trial  judge  declined  to  entertain 
the  motion.    Bourdon  v.  Martin,  74  Hun,  246,  26  N.  Y.  Supp.  378. 

396  McGovern  v.  McGovern,  50  Super.  Ct.  (18  J.  &  S.)  390,  394. 

397  Hone  V.  De  Peyster,  106  N.  Y.  645;  Jack  v.  Robie,  48  Hun,  181. 

398  See  ante,  p.  2917. 
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applies  only  to  actions  "at  law"  "against"  an  executor  or 
administrator  but  in  so  far  as  it  conflicts  with  sections  1835 
and  1836,  it  is 'controlled  by  the  latter  sections.^""  Second,  it 
is  provided  by  section  3246  that  costs  cannot  be  awarded 
against  executors  or  administrators  personally  in  an  action 
brought  by  or  against  them  in  their  representative  capacity, 
imless  there  is  "mismanagement  or  bad  faith  in  the  prosecution 
or  defense  of  the  action,"  except  as  otherwise  prescribed  in 
sections  1835  and  1836  of  the  Code.  Section  3246  applies,  it 
seems,  to  equity  actions  while  sections  1835  and  1836  apply  to 
actions  at  law.^""  Sections  1835  and  1836  of  the  Code  will 
now  be  considered.  They  are  simply  a  re-enactment  of  the 
provisions  of  the  Revised  Statutes. 

Section  1835  provides  that  "where  a  judgment  for  a  sum  of 
money  only  is  rendered  against  an  executor  or  administrator, 
in  an  action  brought  against  him  in  his  representative  capacity, 
costs  shall  not  be  awarded  against  him,  except  as  prescribed 
in  the  next  section."  Section  1836  provides  as  follows: 
""Where  it  appears,  in  a  case  specified  in  the  last  section,  that 
the  plaintiff's  demand  was  presented  within  the  time  limited 
by  a  notice,  published  as  prescribed  by  law,  requiring  creditors 
to  present  their  claims,  and  that  the  payment  thereof  was  un- 
reasonably resisted  or  neglected,  or  that  the  defendant  did  not 
file  the  consent,  provided  in  section  1822"  of  the  Code,  that  the 
claim  be  heard  and  determined  by  the  surrogate  on  the  execu- 
tor's accounting  "at  least  ten  days  before  the  expiration  of 
six  months  from  the  rejection  thereof,  the  court  may  award 
costs  against  the  executor  or  administrator,  to  be  collected, 
either  out  of  his  individual  property,  or  out  of  the  property  of 
the  decedent,  as  the  court  directs,  having  reference  to  the 
facts  which  appeared  upon  the  trial.  Where  the  action  is 
brought  in  the  supreme  court,  the  facts  must  be  certified  by  the 
judge  or  referee,  before  whom  the  trial  took  place."  Neither 
section  1835  nor  1836  refers  to  "special  proceedings."*"^    Now 

399  See  German-American  Prov.  Co.  v.  Garrone,  73  App.  Div.  409,  77 
N.  Y.  Supp.  134. 

400  Supplee  v.  Sayre,  51  Hun,  30,  3  N.  Y.  Supp.  627. 
*t)i  Denise  v.  Denise,  110  N.  Y.  562,  568. 
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it  -will  be  noticed  that  these  two  sections  must  be  read  together 
and  that  section  1836  applies  only  to  "a  case  specified  in  sec- 
tion 1835 ' '  of  the  Code.  It  is  therefore  necessary  to  first  con- 
sider the  meaning  and  application  of  section  1835.  This  sec- 
tion applies  where  a  judgment  for  "a  sum  of  money  only"  is 
rendered  and  it  follows  that  it  does  not  apply  to  actions  for 
equitable  relief.*"^  Furthermore  it  applies  only  to  actions 
"against,"  not  "by,"  executors  or  administrators.*"^  It  does 
not  apply  to  actions  continued  against  the  executor  after  the 
death  of  the  testator,*"*  nor  to  an  action  on  a  claim  created  since 
the  death  of  the  decedent,  by  or  under  the  supervision  of  the 
executors,*"^  since  the  action  must  be  brought  against  the 
executor  or  administrator  in  his  "representative"  capacity. 
In  other  words,  this  section  refers  solely  to  claims  presented 
by  creditors  of  the  decedent  and  matters  which  constituted  a 
charge  against  the  estate  at  the  time  of  the  death  of  the  de- 
ceased. It  has  no  reference  to'  a  claim  brought  into  being  by 
the  personal  acts  of  the  representative  or  a  claim  arising  solely 
out  of  matters  independent  of  the  estate  of  the  deceased.*"" 
This  section  exempts  the  executor  or  administrator  from  liabil- 
ity for  costs  of  a  successful,  though  not  of  an  unsuccessful, 
appeal.*"' 

Coming  to  a  consideration  of  the  particular  provisions^ of 
section  1836,  it  will  be  noticed  that  the  Code  section  provides 
that  the  "court  may  award  costs,"  but  the  word  "may"  is  to 

*02McBride  v.  Chamberlain,  56  State  Rep.  431,  26  N.  Y.  Supp.  94. 
Judgment  in  foreclosure  for  a  deficiency,  including  costs  is  not  a  judg- 
ment for  a  "sum  of  money  only."  Richards  v.  Stillman,  57  App.  Div. 
182,  68  N.  Y.  Supp.  188. 

«3  Fox  V.  Fox,  22  How.  Pr.  453. 

404Merritt  v.  Thompson,  27  N.  Y.  225,  234;  Tindal  v.  Jones,  11  Abb. 
Pr.  258,  which  reviews  the  conflicting  decisions. 

406  Smith  V.  Patten,  9  Abb.  Pr.   (N.  S-.)  -205. 

*06  Dunn  v.  Arkenburgh,  48  App.  Div.  518,  521,  62  N.  Y.  Supp.  861. 

*07  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578,  582,  which  held  that  where 
an  executor  appealed  and  secured  a  new  trial  with  costs  to  abide  event 
which  resulted  in  a  verdict  against  the  executor,  affirmed  on  appeal, 
he  was  personally  liable  for  the  costs  of  the  appeals  and  motions  for  a 
new  trial  but  not  for  the  costs  of  the  trials. 
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be  construed  as  "shall."*"*  Two  things  must  appear  to  entitle 
plaintiff  to  costs,  viz. :  First,  that  the  claim  was  presented ; 
second,  that  payment  was  unreasonably  neglected  or  refused 
"or"  that  the  executor  or  administrator  did  not  file  the  con- 
sent provided  for.*"" 

Presentation  of  claim.     Costs  cannot  be  allowed  where 

notice  to  creditors  to  present  claims  has  been  published,  un- 
less the  claim  was  presented  within  the  statutory  time,  though 
the  court  certifies  that  the  claim  was  unreasonably  resisted 
and  neglected ;  and  it  makes  no  difference  that  the  creditor  was 
ignorant  of  the  publication.*"  This  rule  applies  though  the 
claim  is  that  of  a  surety  of  decedent  which  had  not  become  a 
claim  when  the  notice  was  published.*^^  This,  however,  does 
not  preclude  an  effective  presentation  of  the  claim  before  the 
publication  of  such  notice  but  after  the  executor  or  adminis- 
trator qualifies."^  And  a  claim  so  presented  need  not  be  pre- 
sented again  after  the  publication  of  the  notice  for  claims.*^^ 
It  is  immaterial  that  the  executor  neglects  t6  advertise  for 
the  presentation  of  claims  ;*"  if  no  notice  is  published,  a  claim 
presented  at  any  time  is  sufficient.*^^  The  claim  presented 
must  substantially  conform  to  the  claim  on  which  a  recovery 
is  had,*^"  though  if  a  detailed  statement  is  presented  it  is 
imjnaterial  that  the  claim  sued  on  is  for  a  less  amount,  where 
the  representatives  were  in  no  way  misled  or  prejudiced  by 
the  amount.*^^ 

When  claim  is  unreasonably  resisted  or  neglected.    No 

general  rule  can  be  laid  down  as  to  when  a  claim  is  "unreason- 

408  Carter  v.  Barnum,  24  Misc.  220,  53  N.  Y.  Supp.  539. 

*09Tlie  latter  provision  is  in  the  alternative.  Ballantyne  v.  Steen- 
werth,  79  App.  Div.  632,  80  N.  Y.  Supp.  37;  Clark  v.  Corwin,  60  Hun, 
586,  15  N.  Y.  Supp.  618. 

410  Clarkson  v.  Root,  18  Abb.  N.  C.  462. 

411  Supplee  V.  Sayre,  51  Hun,  30,  3  N.  Y.  Supp.  627. 
*i2  Brinker  v.  Loomis,  43  Hun,  247. 

413  Field  v.  Field,  77  N.  Y.  294. 

414  Snyder  v.  Young,  4  How.  Pr.  217. 

415  Brinker  v.  Loomis,  43  Hun,  247;  Field  v.  Field,  77  N.  Y.  294. 

416  Wallace  v.  Markham,  1  Denio,  671,  674;  Knapp  v.  Curtiss  6  Hill 
386. 

417  Carter  v.  Beckwith,  104  N.  Y.  236,  239. 
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ably  resisted  or  neglected."  The  recovery  of  the  full  amount 
sued  for  does  not,  of  itself,  show  unreasonable  resistance  or 
neglect."^  So  a  claim  cannot  be  said  to  be  unreasonably  re- 
sisted where  considerably  larger  than  the  claim  presented  to 
the  intestate,"'  nor  where  the  claim  is  materially  reduced.*^" 
So  a  refusal  to  pay  a  claim  for  services  as  housekeeper  extend- 
ing over  ten  years  which  did  not  appear  to  have  been  pre- 
sented to  the  decedent  during  his  lifetime  was  held  not  unrea- 
sonably resisted  where  the  recovery  was  less  than  the  claim.*^^ 
It  is  not  "unreasonable  resistance"  by  an  exeeiitor,  if  the 
claim  is  barred  by  the  statute  of  limitations,  to  require  it  to 
be  proved  in  a  suit,  where  the  payment  claimed  to  have  taken 
it  out  of  the  statute  was  unknown  to  the  executor.*"  So  there 
is  no  unreasonable  resistance  or  neglect  of  the  claim  where  the 
administrator  admitted  and  promised  to  pay  the  claim  but  on 

418  Bhrenrelcli  v.  Lichtenberg,  29  Misc.  305,  60  N.  Y.  Supp.  513. 

419  Harrison  y.  Ayers,  18  Hun,  336. 

42,0  Cruikshank  v.  Cruikshank,  9  How.  Pr.  350;  Woodin  v.  Bagley,  13 
Wend.  453;  Comstock  v.  Olmstead,  6  How.  Pr.  77;  Buckhout  v.  Hunt, 
16  How.  Pr.  407;  Daggett  v.  Mead,-  11  Abb.  N.  C.  116;  Miller  v.  Miller, 
67  How.  Pr.  135.  A  reduction  from  $1,000  to  $350  (Cruiksliank  v. 
Cruikeliank),  or  from  $5,000  to  $3,000  (Buckhout  v.  Hunt),  is  a  ma- 
terial reduction.  Reduction  of  one  fifth.  Russell  v.  Lane,  1  Barb.  519. 
Claim  reduced  from  $1,300  to  $992.50,  held  materially  reduced.  Matter 
of  Raab,  47  App.  Div.  33,  62  N.  Y.  Supp.  332.  So  one  reduced  from 
$276  to  $93.  Healy  v.  Murphy,  21  Civ.  Proc.  R.  (Browne)  13,  16  N.  Y. 
Supp.  541.  So  one  reduced  by  half.  Anderson  v.  McCann,  14  App. 
Div.  365,  43  N.  Y.  Supp.  956.  A  reduction  of  $17  on  a  claim  of  $196  is 
not  such  a  material  reduction  as  to  justify  an  absolute  denial  of  all 
liability  of  the  estate  for  the  claim,  and  costs  are  properly  allowed  in 
such  a  case  against  the  administrator.  Dukelow  v."  Searles,  48  State 
Rep.  91,  20  N.  Y.  Supp.  348.  A  reduction  of  one  fifth  in  a  claim  for 
services,  in  consequence  of  a  difference  of  opinion  as  to  value,  where 
there  had  been  a  denial  of  the  whole  claim,  does  not  relieve  from  costs. 
Fort  V.  Gooding,  9  Barb.  388.  Where  an  executor  refused  to  pay  a 
claim  for  board  and  necessaries  furnished  to  his  testatrix,  and  upon  a 
reference  the  amount  was  reduced  nearly  one-half,  plaintiff  was  only 
allowed  the  fees  of  the  referee  and  disbursements.  Pinkernelli  v. 
Bischoff,  2  Abb.  N.  C.  107. 

421  Ryan  v.  McElroy,  15  App.  Div.  216,  44  N.  Y.  Supp.  196. 

422  Chesebro  v.  Hicks,  66  How.  Pr.  194. 
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being  sued  before  the  expiration  of  the  year  allowed  to  pay 
claims  he  disputed  the  claim,  it  not  being  shown  that  he  had 
assets  applicable  to  the  payment  of  the  claim. *^^  Nor  is  there 
an  u:nreasonable  resistance  where  there  was  good  reason  to  sup- 
pose there  was  a  valid  defense  which  would  probably  have 
been  successful  if  a  certain  witness  could  have  been  procured.*^* 

Failure  to  file  consent.     Prior  to  1897  the  plaintiff  was 

required  to  show,  to  obtain  costs,  that  there  was  unreasonable 
resistance  or  neglect  of  the  claim  "or"  that  defendant  "re- 
fused to  refer"  the  claim.  In  1897  the  Code  provision  was 
amended  and  in  the  place  of  a  refusal  to  refer  was  substituted 
a  failure  to  file,  within  ten  days  before  the  expiration  of  six 
months  from  the  rejection  of  the  claim,  a  consent  that  the 
claim  be  heard  and  determined  by  the  surrogate  on  the  execu- 
tor's accounting.  Plaintiff  cannot  insist,  as  the  ground  for  an 
allowance  of  costs,  that  the  consent  was  not  filed  where  he 
brings  suit  on  the  claim  before  the  expiration  of  the  time  al- 
lowed for  the  filing  of  the  consent,  i.  e.,  ten  days  before  the 
expiration  'of  six  months  from  the  rejection  thereof.*^' 

Procedure.     Formerly  it  was   held  that  the   "court" 

must  impose  the  costs.*^°  Since  1893,  a  referee,  on  a  refer- 
ence of  a  disputed  claim  against  the  estate  of  a  decedent,  has 
power  to  award  costs  and  his  decision  in  regard  thereto  cannot 
be  reviewed  at  special  term.*^^  That  costs  were  not  applied  for 
•on  motion,  but  were  included  in  the  judgment,  is  not  fatal 
where  the  party  awarded  costs  was  entitled  thereto.*^'  Where 
the  action  is  in  the  supreme  court,  the  facts  miist  be  certified 

423  Patterson  v.  BuchanaB,  40  App.  Div.  493,  497,  58  N.  Y.  Supp.  179. 

42*  Stephenson  v.  Clark,  12  How.  Pr.  282. 

425  Hart  V.  Hart,  45  App.  Div.  280,  61  N.  Y.  Supp.  131;  Ballantyne  v. 
Steenwertli,  79  App.  Div.  632,  80  N.  Y.  Supp.  37;  Pauley  v.  Millspaugh, 
95  App.  Div.  208,  88  N.  Y.  Supp.  565.  Contra,  De  Kalb  Ave.  M.  E. 
Church  v.  Kelk,  30  Misc.  367,  62  N.  Y.  Supp.  393. 

428  Bailey  v.  Bergen,  5  Hun,  555  (mem.) ;  Morgan  v.  SMdmore,  3  Abb. 
N.  C.  92,  112. 

427  Fisher  v.  Bennett,  21  Misc.  178,  47  N.  Y.  Supp.  114;  Jenkinson  v. 
Harris,  27  Misc.  714,  59  N.  Y.  Supp.  548;  Brainerd  v.  De  Graef,  29  Misc. 
560,  61  N.  Y.  Supp.  953;  Domeyer  v.  Hoes,  99  App.  Div.  294,  90  N.  Y. 
Supp.  1074. 

428  Hees  V.  Nellis,  65  Barb.  440. 
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hy  the  judge  or  referee  before  whom  the  trial  took  place.''^° 
Such  a  certificate  is  the  necessary  basis  of  the  award,  and 
without  it  the  facts  cannot  fully  appear.  The  evidence  on 
the  trial  and  its  result  may  be  taken  into  account,  but  cannot 
serve  without  the  prescribed  certificate.^'"'  A  report  that  the 
plaintiff  is  entitled  to  recover  a  certain  sum  "with  the  usual 
costs  and  disbursements"  is  not  a  sufficient  certificate.*^^  The 
certificate  need  not  be  incorporated  in  the  decision  or  report 
but  may  be  separately  made.*'''  The  certificate  is  not  required, 
however,  to  enable  the  party  to  recover  "disbursements";*^' 
section  317  of  the  old  Code  which  provides  that  on  a  reference 
pursuant  to  statute  "the  prevailing  party  shall  be  entitled 
to  recover  the  fees  of  referees  and  witnesses  and  other  neces- 
sary disbursements  to  be  taxed  according  to  law"  is  still  in 
force.""*  A  certificate  that  the  payment  of  the  claim  was  un- 
reasonably resisted  should  be  set  aside  on  motion  where  plain- 
tiff afterwards  voluntarily  consents  to  a  material  reduction 
of  his  claim.*'°  The  certificate  is  not  conclusive  on  the'  appel- 
late court.*'* 

§  2110.    Attorney. 

The  liability  of  plaintiff's  attorney  for  costs  where  defend- 
ant is  required  to  give  security  for  costs  has  already  been  stat- 
ed.*" So,  as  has  been  stated,  an  attorney  for  plaintiff  is  not 
liable  because  of  his  interest  in  the  action  where  such  inter- 
est arises  out  of  an  agreement  for  a  portion  of  the  recovery  as 
compensation  for  his  services.*'^     An  attorney  who  brings  an 

429  Code  Civ.  Proc.  §  1836. 

430  Matson  v.  Abbey,  141  N.  Y.  179.  To  same  effect,  Darde  v.  Conklin, 
73  App.  Div.  590,  77  N.  Y.  Supp.  39;  Matter  of  Raab,  47  App.  Div.  33, 
62  N.  Y.  Supp.  332;  Sutton  v.  Newton,  22  Wkly.  Dig.  140. 

431  Lounsbury  v.  Sherwood,  53  App.  Div.  318,  65  N.  Y.  Supp.  676. 

432  Brainerd  v.  De  Graef,  29  Misc.  560,  562,  61  N.  Y.  Supp.  953. 

433  Niles  V.  Crocker,  88  Hun,  312,  34  N.  Y.  Supp.  761. 

434  Osborne  v.  Parker,  66  App.  Div.  277,  283.  See,  also,  Newton  v. 
Sweet,  4  How.  Pr.  134. 

435  Healy  v.  Malcolm,  75  App.  Div.  422,  78  N.  Y.  Supp.  315. 

436  Patterson  v.  Buchanan,  40  App.  Div.  493,  497,  58  N.  Y.  Supp.  179. 

437  Volume  2,  p.  1908.  .i 

438  See  ante,  p.  2948. 
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action  without  authority  is  liable  for  the  costs  of  the  action.*'' 
So  if  an  attorney  makes  a  motion  for  his  own  benefit  and  not 
for  that  of  his  client,  the  motion  costs  are  properly  imposed 
on  him.''*''  So  an  attorney  may  be  charged  with  the  motion 
costs  where  scandalous  and  impertinent  matter  is  stricken  out 
of  a  pleading  or  other  paper  which  he  has  prepared  and  filed.*" 
So  motion  costs  may  be  imposed  on  the  attorney  for  a  party 
as  a  punishment  for  improper  conduct  in  making  the  mo- 
tion.**= 

§  2111.     Guaj-dian  ad  litem  of  infant  plaintiff. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff.*** 
The  judgment,  however,  is  to  be  entered  in  form  against  the 
infant  for  the  entire  costs  of  the  action.***  Under  the  old  Code, 
payment  of  the  costs  could  be  enforced  by  attachment,  issued 
by  leave  of  the  court,  against  the  person  of  the  guardian.**"* 
Payment  may  now  be  enforced  by  execution  against  the  prop- 
erty of  the  guardian  and  if  such  execution  is  returned  unsatis- 
fied then  by  a  body  execution  if  the  action  is  one  in  which  such 
an  execution  may  issue.**°  The  costs  cannot  be  collected  from 
the  guardian  by  contempt  proceedings.**''  Of  course,  if,  after 
the  commencement  of  the  action,  the  infant  comes  of  age  and 
assumes  the  management  of  the  cause,  the  guardian  is  not  lia- 
ble for  costs.**' 

*39  Attleboro  Nat.  Bank  v.  Wendell,  64  Hun,  208,  19  N.  Y.  Supp.  45. 

**o  Eisner  v.  Hamel,  6  Hun,  234. 

"1  McVey  v.  Cantrell,  8  Hun,  522. 

*«  Schaughnessy  v.  Rellly,  41  How.  Pr.  3S2. 

*43  Code  Civ.  Proc.  §  32.49. 

«4  So  held  under  old  Code.  Schoen  v.  Schlessinger,  7  Abb.  N.  C.  399. 
But  see  Imhoft  v.  Wurtz,  9  Civ.  Proc.  R.  (Browne)  48. 

4*5  Code  Pro.  §  316;  Miller  v.  Woodbead,  52  Hun,  127,  129,  5  N.  Y. 
Supp.  88. 

*46  Leave  to  issue  body  execution  need  not  be  obtained.  Miller  t. 
Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88. 

4«  Pierce  v.  Lee,  36  Misc.  865,  74  N.  Y.  Supp.  927. 

*48  Sparmann  v.  Keim,  6  Abb.  N.  C.  353. 
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§  2112.    Municipal  corporation  for  whose  benefit   action  is 
brought. 

In  an  action  or  a  special  proceeding,  brought  in  the  name 
of  the  people  of  the  state,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim  for  the  benefit  of  a  county,  city,  town, 
or  village,  costs  shall  not  be  awarded  against  the  people;  but, 
■where  they  are  awarded  to  the  defendant,  they  must  be  award- 
ed against  the  body  for  whose  benefit  the  action  or  special  pro- 
ceeding was  brought.^^®  This  Code  section  has  been  applied  to 
an  action  by  a  game  inspector  to  recover  a  penalty  for  vio- 
lating the  game  laws,*^°  but  has  been  held  not  applicable  to  an 
action  by  the  state  dairy  commissioner  to  recover  the  penalty 
for  bringing  impure  milk  to  a  cheese  factory .^^^  In  the  last 
case  cited  it  is  stated  that  the  benefit  referred  to  in  the  statute 
is  one  peculiar  to  the  "county,  city,  town,  or  village"  in  its  re- 
lation to  the  main  object  sought  to  be  attained  by  the  prosecu- 
tion of  the  action. 

§  2113.    Relator  where  action  is  brought  in  name  of  the  people. 

"Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
state,  upon  the  relation  of  a  private  corporation  or  individual, 
as  prescribed  in  section  1986  of  the  Code,  a  judgment  award- 
ing c'osts^to  the  defendant  must  award  them  against  the  relator, 
in  the  first  instance,  and  against  the  people  only  in  case  an  exe- 
cution issued  thereupon  against  the  property  of  the  relator 
is  returned  unsatisfied.*^^ 

ART.  V.     AMOUNT  AND  ITEMS. 

(A)   SUMS  IniXED  BY  STATUTE. 

§  2114.     Code  provision  and  scope  of  subdivision. 

The  scope  of  this  article  is  limited  by  section  3251  of  the 

<49  Code  Civ.  Proc.  §  3243. 

450  People  V.  Aldeu,  112  N.  Y.  317;  People  v.  Smith,  47  State  Rep. 
170,  20  N.  Y.  Supp.  332.  See,  also.  People  v.  Rosendale,  76  Hun,  112, 
27  N.  Y.  Supp.  825. 

«i  People  V.  Hodnett,  81  Hun,  137,  30  N.  Y.  Supp.  735. 

«2  Code  Civ.  Proc.  §  3242. 

N.  Y.  Prac— 1S6.  | 
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Code  which  regulates  the  rates  at  which  costs  are  to  be  taxed. 
Neither  such  Code  provision  nor  this  article  has  anything  to 
do  with  the  "right"  to  costs  but  only  with  the  rate  at  which 
they  shall  be  adjusted  in  certain  cases  where  they  may  have 
been  awarded.  The  reference  to  section  3251  of  the  Code  will 
not  be  repeated  in  connection  with  each  item  of  costs. 

Costs  in  excess  of  the  amount  fixed  by  the  statute  cannot 
be  awarded,*^^  nor  can  a  less  sum  be  allowed.*^*  So  items  not 
given  by  the  statute  cannot  be  taxed.*^' 

Where  costs  are  allowed  in  a  special  proceeding  they  should 
be  granted  at  the  same  rate  allowed  for  similar  services  in 
civil  actions. *^° 

§  2115.     Costs  on  settlement. 

Where  an  action,  specified  in  section  3228  of  the  Code,  i.  e., 
an  action  where  costs  are  a  matter  of  c'ourse,  is  settled  before 
judgment,  no  greater  sum  shall  be  demanded  as  costs  than 
at  the  rates  prescribed  by  section  3251  of  the  Code,  which  sec- 
tion is  the  one  to  be  construed  in  this  subdivision.*^^ 

§  2116.    Proceedings  before  notice  of  trial. 

Plaintiff  is  entitled  to  fifteen  dollars  costs  for  all  proceed- 
ings before  notice  of  trial,  in  an  action  specified  in  section 
420  of  the  Code,  and  twenty-five  dollars  in  every  other  action. 
Defendant  is  entitled  to  ten  dollars  for  all  proceedings  before 
notice  of  trial  except  as  'otherwise  prescribed. 

The  question  as  to  which  sum  plaintiff  is  entitled  to,  for  pro- 
ceedings before  notice  of  trial,  depends  not  on  whether  the 
pleadings  are  such  as  to  render  application  to  the  court  neces- 
sary, but  on  whether  the  nature  of  the  action  is  such  that 

-453  Matter  of  Taxpayers  &  Freeholders  of  Plattsburgh,  157  51.  Y.  78. 

*54Gray  v.  Hannah,  3  Abb.  Pr.   (N.  S.)  183. 

455Kenney  v.  Vanhorne,  2  Johns.  107;  Downing  v.  Marshall,  37  N. 
Y.  380;  Whitney  v.  Roe,  75  Hun,  508,  27  N.  Y.  Supp.  511. 

456  People  V.  Fire  Com'rs  of  New  York,  5  Abb.  N.  C.  144;  Byrnes  T. 
Labagh,  12  Civ.  Proc.  R.   (Browne)   417. 

«'  Code  Civ.  Proc.  §  3260. 
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judgment,  in  ease  of  failure  to  answer,  might  be  had  without 
such  application.^'^  The  fact  that  defendant  is  a  receiver  and 
plaintiff  has  had  to  obtain  leave  to  sue  does  not  entitle  plain- 
tiff to  the  larger  sum.*°° 

These  costs  may  be  allowed  although  no  recovery  is  had,*"" 
but  this  item  cannot  be  allowed  on  sustaining  a  demurrer  with 
leave  to  plead  anew.^"^  Defendant  should  not  be  compelled  to 
pay  such  item  as  a  condition  of  serving  a  supplemental  answer, 
where  it  does  not  necessitate  any  change  in  the  complaint. ^^^ 

A  party  is  not  entitled  to  tax  the  costs  before  notice  of  trial 
twice  in  the  same  action,  although  there  has  been  more  than 
one  trial.*"^ 

§  2117.    Service  of  summons. 

Plaintiff  is  entitled  to  two  dollars  for  each  additional  de- 
fendant served  with  the  summons,  not  exceeding  ten;  and  for 
each  necessary  defendant,  in  excess  of  that  number,  served 
with  the  summons,  one  dollar.  It  will  be  noticed  that,  in  ex- 
cess of  ten,  the  item  is  allowed  only  for  each  "necessary" 
defendant.  It  is  held  that  the  objection  that  unnecessary  per- 
sons are  made  parties  is  not  waived,  so  far  as  relates  to  this 
question  of  costs,  because  not  urged  by  demurrer.*"*  A  vol- 
untary appearance  is  held  equivalent  to  personal  service  of 
summons  in  so  far  as  this  item  of  costs  is  concerned.**^ 

* 

*58  Van  Valkenburgh  v.  Van  Schalck,  8  How.  Pr.  271. 

469  Douglass  V.  Macdurmld,  2  How.  Pr.   (N.  S.)   289. 

«o  Rockefeller  v.  Weiderwax,  3  How.  Pr.  382. 

*6iKneering  v.  Lennon,  3  Misc.  247,  22  N.  Y.  Supp.  775;  Jones  v. 
Butler,  83  Hun,  91,  31  N.  Y.  Supp.  401;  Garrett  v.  Wood,  23  Misc.  7,  51 
N.  Y.  Supp.  651.  The  rule  would  be  otherwise  if  the  demurrer  was 
interposed  to  the  entire  pleading  and  the  defeated  party  elected  not  to 
amend.    Garrett  v.  Wood,  61  App.  Div.  294,  70  N.  Y.  Supp.  359. 

462  Brown  v.  May,  17  Abb.  N.  C.  208. 

463  Bank  of  Mobile  v.  Phoenix  Ins.  Co.,  8  Civ.  Proc.  R.  (Browne) 
212. 

464  Case  V.  Price,  17  How.  Pr.  348,  350. 

465  So  held  where  two  defendants  were  served  and  twelve  appeared. 
Schwinger  v.  Hlckox,  46  How.  Pr.  114. 
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§  2118.    Appointment  of  guardian  ad  litem. 

Plaintiff  is  entitled  to  ten  dollars  for  procuring  the  appoint- 
ment of  a  guardian  or  guardian  ad  litem  for  one  or  more  in- 
fant defendants. 

§  2119.    Order  for  service  of  summons  by  publication. 

Plaintiff  is .  entitled  to  ten  dollars  for  procuring  an  order 
directing  the  service  of  summons  by  publication  thereof,  or 
personally,  without  the  state,  on  one  or  more  defendants. 

§  2120.    Injunction  order  or  arrest  order. 

Plaintiff  is  entitled  to  ten  dollars  for  procuring  an  injunc- 
tion order  or  an  order  of  arrest. 

§  2121.    Proceedings  after  notice  of  trial  and  before  trial. 

For  all  proceedings  after  notice  of  trial  and  before  trial, 
except  as  otherwise  prescribed,  either  party  is  entitled  to  fif- 
teen dollars.  The  exception  noted  is  where  a  new  trial  is  had, 
pursuant  to  an  order  granting  the  same,  in  which  case  twen- 
ty-five dollars  is  allowed  for  all  proceedings  after  the  grant 
of  and  before  the  new  trial. ^^"  These  costs  contemplate  com- 
pensation for  services  rendered  in  preparing  the  cause  for  trial 
and  discharging  the  incidental  duties  intermediate  the  notice 
and  the  trial,  such  as  filing  the'  note  of  issue,  searching  and 
watching  the  calendar,  and  to  compensate  for  the  drawing  and 
service  of  the  notice  of  trial  when  one  is  necessary.*^^  Fif- 
teen dollars  is  the  limit.*''*  This  item  is  not  chargeable  till 
the  cause  has  been  noticed  for  trial,*'''  but  it  is  immaterial  who 
notices  the  cause  for  trial*'"'  provided  the  cause  is  actually 
noticed  for  trial  as  to  all  the  parties. *^^     In  addition  to  a  no- 

*66Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N. 
Y.  Supp.  581. 

*67  Douglass  v.  Macdurmid,  2  How.  Pr.  (N.  S.)   289. 

40S  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 

469  Morrison  v.  Ide,  4  How.  Pr.  304. 

«o  Andrews  v.  Schnitzler,  48  Super.  Ct.   (16  J.  &  S.)   173. 

47iTillspaugh  v.  Dick,  8  How.  Pr.  33. 
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tice  of  trial,  a  note  of  issue  must  be  filed  to  entitle  a  defend- 
ant to  these  costs  on  dismissal  of  the  complaint  for  neglect 
to  prosecute. "^^  This  item  is  allowable  where  a  demurrer  is 
sustained  with  leave  to  plead  over  on  payment  of  the  costs 
of  the  demurrer."^  Costs  after  notice  of  trial  cannot  be  taxed 
where  no  issue  has  been  raised.*''*  ■ 

This  item  can  be  allowed  but  once  though  the  jury  disagree 
on  the  first  trial.""^  But  it  has  been  held  that  two  items  oi" 
"costs  after  notice  of  trial"  may  be  taxed  where  a  case  is 
sent  from  the  short  cause  to  the  general  calendar  after  having 
proceeded  for  an  hour  without  being  concluded.*" 

§  2122.    Taking  depositions. 

For  taking  the  deposition  of  a  witness  or  a  party,  as  pre- 
scribed in  section  870,  871  or  893  of  the  Code,  either  party 
is  entitled  to  ten  dollars.  No  more  than  ten  dollars  is  allowed 
though  more  than  one  witness  is  examined.*"  Such  fee  is  tax- 
able though  the  plaintiff  is  nonsuited  as  to  the  cause  of  action  to 
which  the  deposition  relates  where  he  recovers  so  as  to  be 
entitled  to  the  general  costs  in  the  action.*^^  So  the  fee  is  tax- 
able though  the  examination  is  waived,*'"  or  though  the  depo- 
sition is  taken  by  stipulation.*'" 

§  2123.    Drawing  interrogatories. 

Either  party  is  entitled  to  ten  dollars  for  drawing  interroga- 

4"  Gilroy  v.  Stampfer,  30  Misc.  830,  61  N.  Y.  Supp.  924. 

"3  Garrett  v.  Wood,  61  App.  Div,  294,  70  N.  Y,  Supp.  359. 

474  Cohen  v.  Cohen,  72  Hun,  393,  25  N.  Y.  Supp.  387. 

"5  Seifter  v.  Brooklyn  Heights  R.  Co..  53  App.  Div.  443,  446,  65  N. 
Y.  Supp.  1123,  which  reviews  the  conflicting  decisions.  Followed  in 
Hudson  y.  Erie  R.  Co.,  57  App.  Div,  98,  68  N.  Y,  Supp.  28.  It  is  sub- 
mitted that  the  question  whether  the  trial  is  in  a  county  where  a 
new  notice  of  trial  is  necessary  should  be  taken  into  consideration  in 
determining  this  question. 

o's  Gilroy  v.  Badger,  28  Misc.  143.  58  N.  Y    Supp.  1106. 

(177,  478  Burns  v.  Delaware,  L    &  W.  R    Co..  135  N.  Y.  268. 

«7BSteiner  v.  Ainsworth,  53  How.  Pr.  31 

■ISO  Smith  V,  Servis.  59  Hun,  552,  13  N  Y.  Supp  941.  Contra,  New- 
man V.  GreiH,  3  Civ.  Proc.  R,   (Browne)  362. 


2'966  COSTS.  §  2124 

Art.  V.     Amount. — A.  Sums  Fixed  by  Statute. 

tories,  to  be  annexed  to  a  commission,  or  to  letters  rogatory, 
issued  as  prescribed  in  section  1838,  1912,  1913,  or  3171  of 
the  Code.  This  item  may  be  allowed  though  the  interrog- 
atories have  not  been  served.*"  However,  but  one  charge  of 
$10  can  be  made  for  all  the  interrogatories  annexed  to  a  com- 
mission, although  a  number  of  witnesses  are  named  and  sepa- 
'•ate  interrogatories  drawn  for  eaeh.*^^  And  costs  for  taking 
depositions  and  for  drawing  interrogatories  on  a  commission 
for  use  upon  the  first  trial  and  which  are  taxed  in  the  first 
bill  of  costs  cannot  be  allowed  in  taxing  the  costs  of  the  second 
trial.«3 

§  2124.     Trial  of  an  issue  of  law. 

Either  party  is  entitled  to  twenty  dollars  for  the  trial  of  an 
issue  of  law.  The  argument  of  a  demurrer  is  the  trial  of  an 
issue  of  law.***  This  i!em  has  been  allowed  on  submission  of 
a  controversy  without  action  as  in  effect  a  trial  of  the  issues 
of  law  arising  upon  the  admitted  facts.**"  Where  judgment 
is  ordered  on  a  frivolous  pleading  or  demurrer,  it  is  not  a 
trial,  but  motion  costs  may  be  awarded.**^  Where  the  judge 
at  a  trial  reserves  for  further  consideration  the  question  of 
law  arising  upon  the  trial  or  verdict,  and  they  are  subsequently 
disposed  of  at  special  term,  the  successful  party  is  entitled  to 
this  item,  although  the  cause  was  not  placed  on  the  calendar, 
and  was  heard  on  the  clerk's  minutes,  without  a  case  or  bill 
of  exceptions.**^ 

On  the  entry  of  an  interlocutory  judgment  or  a  demurrer 
with  leave  to  plead  over  on  the  payment  of  costs,  the  success- 

481  Evans  v.  Silbermann,  7  App.  Div,  139,  40  N.  Y.  Supp.  298. 

482  O'Brien  v.  Commercial  F.  Ins.  Co.,  38  Super.  Ct.  (6  J.  &  S.)  4; 
Johnson  v.   Chappell,  7  Daly,  43. 

«3Bank  of  Mobile  v.  Phoenix  Ins,  Co.,  8  Civ.  Proc.  R.  (Browne) 
212. 

48*  Code  Civ.  Proc.  §  964;  Deyo  v.  Morss,  21  Misc.  497,  498.  48  N.  Y. 
Supp.  171;  Van  Schaick  v.  Winne.  8  How.  Pr.  5;  Sutherland  v.  Tyler, 
11  How.  Pr.  251. 

485Neilson  v.  Mutual  Ins.  Co.,  10  Super.  Ct.   (3  Duer)   683. 

ISO  Code  Civ.   Proo.  §  537. 

487  "Waterbury  v.  Westervelt,  5  Super.  Ct.  (3  Sandf.)  749. 
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ful  party  is  entitled  to  tax  fifteen  dollars  for  proceedings 
after  notice  of  trial  and  before  trial,  twenty  dollars  trial  fee, 
and  disbursements.*^' 

§  2125.    Trial  of  an  issue  of  fact. 

Either  party  is  entitled  to  thirty  dollars  for  the  trial  of  an 
issue  of  fact,  or  the  assessment  of  damages  pursuant  to  section 
194  of  the  Code ;  and  where  the  trial  necessarily  occupies  more 
than  two  days,  ten  dollars  in  addition  thereto. 

What  constitutes  a  trial.  There  has  been  a  consider- 
able number  of  decisions  as  to  what  is  a  trial  of  an  issue  of 
fact  which  entitles  a  party  to  a  trial  fee.*^°  A  trial  fee  is  al- 
lowable only  where  a  trial  has  actually  taken  place. *°°  An 
issue  must  have  been  actually  joined,*"^  and  hence  where  de- 
fendant does  not  plead  and  application  to  the  court  was  merely 
for  judgment,  and  proof  is  taken  only  to  determine  whether 
plaintiff  was  entitled  to  it,  no  trial  fee  can  be  tased.*'^  But 
if  issue  has  been  joined,  an  inquest  taken  on  the  default  of  a 
defendant  is  a  trial."^  And  the  item  may  be  taxed  though 
the  jury  disagrees."*     So  there  is  a  trial  of  an  issue  of  fact 

488  Jones  V.  Butler,  83  Hun,  91,  31  N.  Y.  Supp.  401;  Garrett  v.  Wood, 
61  App.  Div.  294,  70  N.  Y.  Supp.  359.  Cases  holding  that  party  Is  en- 
titled to  tax  costs  before  notice  of  trial  (Marsh  v.  Graham,  19  Misc. 
263,  44  N.  Y.  Supp.  253;  Doelger  v.  O'Rourke,  12  Civ.  Proc.  R.  [Browne] 
254)  are  overruled. 

489  Decisions  under  old  Code  as  to  what  constitutes  a  trial  are  still 
applicable.     Lafond  v.  Jetzkowitz,  17  Abb.  N.  0.   87. 

49ostudwell  V.  Baxter,  33  Hun,   331. 

«i  Randolph  v.  Foster,  3  B.  D.  Smith,  648.  Where,  in  an  action  on 
a  note,  defendant  denied  nothing,  but  served  a  counterclaim  to  which 
plaintiff  replied  and  had  judgment  on  the  pleadings  for  the  difference, 
there  was  no  issue,  since  nothing  alleged  by  one  party  was  controverted 
by  the  other,  and  therefore  there  could  be  no  trial  entitling  the  pre- 
vailing party  to  a  trial  fee.     Pardee  v.  Schenck,  11  How.  Pr.  500. 

«2  Cohen  v.  Cohen,  72  Hun,  393,  25  N.  Y.  Supp.  387;  Chapman  v. 
Lemon,  11  How.  Pr.  235. 

493Wessels  v.  Carr,  22  Abb.  N.  C.  464,  6  N.  Y.  Supp.  535;  Weiss  v. 
Morrell,  7  Misc.  541,  28  N.  Y.  Supp.  61. 

484  Hudson  V.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 
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where  a  nonsuit  is  ordered/""  or  where  the  complaint  is  dis- 
missed on  the  trial  for  the  failure  of  plaintiff  to  appear  when 
the  cause  was  reached  on  the  calendar.*""  But  an  application 
for  judgment  on  account  of  the  frivolousness  of  a  pleading"' 
is  not  a  trial. 

If  there  is  a  mistrial,  the  party  whose  own  act  causes  the 
mistrial,  cannot,  where  ultimately  successful,  tax  a  trial  fee 
for  such  abortive  proceeding,*"^  though  the  adverse  party  may 
where  ultimately  successful.  Thus,  when  plaintiff  is  allowed 
to  withdraw  a  juror  without  costs,  the  defendant,  if  ultimate- 
ly successful,  is  entitled  to  a  trial  fee.*""  No  trial  fee  can 
be  allowed  if  the  action  is  discontinued  before  it  is  reached 
for  trial,  though  the  case  is  on  the  calendar  and  ready  for 
trial,"™  but  it  is  otherwise  where  the  case  is  actually  called  for 
trial. "°^  There  is  no  trial  where  the  case  is  stopped  during  the 
hearing  and  the  cause  sent  to  a  referee.""^  Transferring  a 
cause  from  the  special  term  calendar,  to  the  trial  term,  on  the 
case  being  called  for  trial,  does  not  constitute  a  trial.""^ 

Proceedings  before  commissioners  to  assess  damages  for  land 
taken  by  a  railroad  company  do  not  constitute  a  trial,""*  nor 

485  Gates  V.  Canfield,  28  Hun,  12. 

496  Bngberman  v.  North  German  Lloyd  S.  S.  Co.,  84  N.  Y.  Supp.  199, 
and  cases  cited;  Dodd  v.  Curry,  4  How.  Pr.  123;  Sutplien  v.  Lash,  10 
Hun,  120;  Shannon  v.  Brower,  2  Abb.  Pr.  377. 

497  Code  Civ.  Proc.  §  537;  Bell  v.  Noah,  24  How.  Pr.  478;  Butchers' 
&  Drovers'  Bank  v.  Jacobson,  22  How.  Pr.  470. 

498  Finck  V.  Stachelberg,  86  N.  Y.  Supp.  20. 

499]V[ott  V.  Consumers'  Ice  Co.,  8  Daly,  244;  Gilroy  v.  Badger,  28 
Misc.  143,  58  N.  Y.  Supp.  1106;  Browning  v.  Goldman,  35  Misc.  272, 
71  N.  Y.  Supp.  822. 

500  studwell  V.  Baxter,  33  Hun,  331;  Sutphen  v.  Lash,  10  Hun,  120; 
Oelberman  v.  Rosenbaum,  15  Civ.  Proc.  R.  (Browne)  389,  4  N.  Y.  Supp. 
210.  See,  also,  McComb  v.  Kellogg,  13  Civ.  Proc.  R.  (Browne)  150; 
Ehlers  v.  Willis,  63  How.  Pr.  341;  Lockwood  v.  Salmon  River  Paper 
Co.,  49  State  Rep.  302,  20  N.  Y.  Supp.  967;  Kronsberg  v.  Mayer,  20  Civ. 
Proc,  R.  (Browne)  80,  15  N.  Y.  Supp.  328.  Contra,  Duperey  v.  Phoenix, 
1  Abb.  N.  C.  133,  note. 

501  Jones  V.  Case,  38  How.  Pr.  349. 

502  Third  Nat.  Bank  v.  McKinstry,  2  Hun,  443. 

503  Evans  v.  Ferguson,  10  Civ.  Proc.  R.   (Browne)   57. 

604  City  of  Johnstown  v.  Frederick,  35  App.  Div.  44,  54  N.  Y.  Supp. 
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does  the  hearing  on  an  application  for  confirmation  of  a  com- 
missioner's report/"^  nor  does  a  reference  to  compute  in  fore- 
closurCj^""  nor  does  a  reference  for  admeasurement  of  dow- 
er,°°^  nor  do  proceedings  in  foreclosure  to  obtain  surplus  mon- 
eys.""* 

On  a  stipulation  that  the  judgment  should  be  entered  with 
costs  upon  the  result  of  another  suit  "the  same  as  if  a  trial 
had  been  had  therein,"  the  successful  party  is  entitled  to  a 
trial  fee  of  an  issue  of  fact.'*"' 

The  general  answer  of  an  infant  raises  an  issue  of  fact  suf- 
ficient for  the  purposes  of  the  taxation  of  a  trial  fee  and  costs 
after  noti«e  of  trial  where  the  answer  necessitates  plaintiff's 
proof  of  his  cause  of  action."" 

Number  of  trial  fees.    A  trial  fee  may  be  taxed  for 

each  trial."^  This  rule  applies  notwithstanding  two  actions 
are  tried  under  a  stipulation  that  one  is  to  abide  the  event 
of  the  other,"^^  or  that  an  action  on  the  short  cause  calendar 
is  sent  to  the  general  calendar  before  the  trial  is  eoncluded,"^^ 
or  that  there  is  a  trial  after  the  opening  of  the  default  or  in- 
quest,"* or  that  the  jury  disagreed  on  the  first  trial.""     But 

412;  Manhattan  R.-Co.  v.  Kent,  80  Hun,  559,  30  N.  Y.  Supp.  959.  Com- 
pare Matter  of  Brooklyn  Union  El.  R.  Co.,  176  N.  Y.  213. 

605  Matter  of  Lake  Shore  &  M.  S.  R.  Co.,  65  Hun,  538,  20  N.  Y.  Supp. 
573, 

506  Tully  V.  Eastburn,  1  Month.  Law  Bui.  74. 

607  Price  v.  Price,  41  State  Rep.  399,  16  N.  Y.  Supp.  359. 

508  McDermott  v.  Hennesy,  9  Hun,  59;  Dudgeon  v.  Smith,  23  Wkly. 
Dig.  400. 

509  Audenreid  v.  Wilson,  2  Wkly.  Dig.  108. 

610  Roosevelt  v.  Schermerhorn,  32  Misc.  287,  66  N.  Y.  'Supp.  366. 

51-iLafond  v.  Jetzkowitz,  17  Abb.  N.  C.  87.  It  is  immaterial  that 
first  trial  was  before  a  judge  disqualified  to  sit.  Cregin  v.  Brooklyn 
Crosstown  R.  Co.,  19  Hun,  349. 

612  Koch  V.  Koch,  1  City  Ct.  R.  255. 

613  Gilroy  v.  Badger,  28  Misc.  143,  58  N.  Y.  Supp.  1106. 

6i*Candee  v.  Jones,  13  Civ.  Proc.  R.  (Browne)  160;  Lennon  v.  Mac- 
intosh, 19  Abb.  N.  C.  175;  Jacob  Hoffman  Brew.  Co.  v.  Volpe,  4  Misc. 
260,  53  State  Rep.  179,  23  N.  Y.  Supp.  812;  Baker  v.  McMullen,  28  Misc. 
128^  58  N.  Y.  Supp.  1086.  Where  an  action  is  dismissed  when  called 
for  trial  upon  failure  of  plaintiff  to  appear  and  the  default  is  subse- 
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a  party  cannot  tax  two  trial  fees  where  he  is  responsible  for 
the  first  trial  being  abortive. °^^  So,  plaintiff  is  entitled  to 
but  one  trial  fee  where  at  the  trial  before  impaneling  a  jury' 
the  court  heard  argument  for  judgment  on  the  pleadings,  and 
after  the  jury  had  been  discharged  for  the  term  the  court  de- 
nied the  motion  and  directed  the  trial  to  proceed.^^^  So,  where 
the  cause  is  placed  on  the  calendar  on  terms  and  discontinued 
just  as  it  is  about  to  be  called,  a  second  trial  fee  is  not  al- 
lowable."' And  a  defendant  who  has  paid  a  trial  fee  as  con- 
dition of  being  allowed  to  withdraw  a  juror,  cannot,  on  judg- 
ment being  subsequently  rendered  against  him,  be  required  to 
again  pay  such  fee.^^" 

When  trial  occupies  more  than  two  days.     Ten  dollars 

additional  may  be  taxed  as  a  trial  fee  where  the  trial  "neces- 
sarily" occupies  more  than  two  days.  In  determining  whether 
the  trial  occupies  more  than  two  days,  the  better  rule  seems 
to  be  that  fractions  of  a  day  are  not  to  be  counted.  Thus, 
where  the  trial  is  commenced  on  one  day,  continued  on  the 
next,  on  which  day  plaintiff  rested,  and  dismissed  at  the  open- 
ing of  court  on  the  third  day,  the  trial  occupies  more  than  two 
days.^^"  To  the  contrary,  however,  it  has  been  held  that  where 
the  proofs  are  closed  and  the  case  finally  submitted  to  the 
court,  referee  or  jury  within  forty-eight  hours  from  the  com- 
mencement of  the  trial,  although  the  trial  occupied  fractions 
of  three  separate  days,  the  extra  ten  dollars  cannot  be  al- 

quently  opened  witliout  terms  and  at  a  later  term  a  trial  is  had  which 
results  in  a  dismissal  of  the  complaint,  the  defendant  is  entitled  to 
tax  two  trial  fees.  Cole  v.  Lowry,  23  Civ.  Proc.  R.  (Browne)  113,  23 
N.  r.  Supp.  674. 

516  Hamilton  v.  Butler,  19  Abb.  Pr.  446,  30  How.  Pr.  36,  27  Super.  Ct. 
(4  Rob.)   654;   Spring  v.  Day,  44  How.  Pr.  390. 

518  So  held  where  complaint  was  dismissed  on  plaintiff's  failure  to 
appear  and  plaintiff  subsequently  succeeded  on  the  merits.  Engber- 
man  v.  North  German  Lloyd  S.  S.  Co.,  84  N.  Y.  Supp.  199. 

617  Pach  V.  Gilbert,  29  State  Rep.  833,  3  N.  Y.  Supp.  546. 

618  Sutphen  v.  Lash,  10  Hun,  120. 

618  Byrne  v.  Brooklyn  City  &  N.  R.  Co.,  6  Misc.  6,  26  N.  Y.  Supp.  65. 
620  Mott  V.  Consumers'  Ice  Co.,  8  Daly,  244. 
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lowed."^^  Where  a  case  is  tried  and  summed  up  within  two 
days,  the  fact  that  counsel  are  given  additional  time  to  sub- 
mit briefs,  does  not  make  the  trial  occupy  more  than  two 
days/^^ 

§  2126.    Making  and  serving  case. 

Twenty  dollars  is  allowed  either  party  for  making  and  serv- 
ing a  case ;  and  when  the  ease  necessarily  contains  more  than 
fifty  folios,  ten  dollars  in  addition  thereto. 

§  2127.    Making  and  serving  amendments  to  a  case. 

For  making  and  serving  amendments  to  a  case,  either  party 
is  allowed  twenty  dollars. 

§  2128.    Motion  for  new  trial  or  application  for  judgment  on 
special  verdict. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  applica- 
tion for  judgment  upon  a  special  verdict,  either  party  is  en- 
titled to  the  same  sums  as  upon  an  appeal,  i.  e.,  twenty  dol- 
lars before  argument  and  forty  dollars  for  argument  and  ten 
dollars  for  each  term,  not  exceeding  five,  at  which  the  cause 
is  necessarily  on  the  calendar  excluding  the  term  at  which 
it  is  argued  or  otherwise  finally  disposed  of.°^^  It  will  be 
noticed  that  this  applies  only  to  a  motion  for  a  new  trial  ' '  on 
a  case."  Hence,  where  a  motion  is  made  on  the  judge's  min- 
utes only  motion  costs  are  allowable. ^^*  The  more  reasonable 
rule  seems  to  be  that  where  the  motion  is  based  on  a  case, 
whether  or  not  a  case  is  "necessary,"  costs  as  on  an  appeal 

521  Washburne  v.  Oliver,  62  How.  Pr.  482. 

022  Evans  v.  Ferguson,  10  Civ.  Proc.  R.  (Browne)  57.  Compare,  tiow- 
ever,  Mygatt  v.  Willcox,  35  How.  Pr.  410. 

823  Term  fee,  Meclianics'  Banking  Ass'n  v.  Kiersted,  10  How.  Pr.  400. 
11  Super.  Ct.  (4  Duer)  639;  Malam  v.  Simpson,  12  Abb.  Pr.  225,  20 
How.  Pr.  488. 

S24  Newman  v.  French,  45  Hun,  65;  Naugatuclc  Cutlery  Co.  v.  Rowe, 
5  Abb.  N.  C.  142. 
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should  be  allowed. ^^'  A  motion  is  made  "on  a  case"  where 
made  "on  the  settled  case  herein"  and  on  af6davi^!^  and  pa- 
pers theretofore  served.^^*  A  motion  based  on  newly-discov- 
ered evidence  is  made  on  a  case.^"  It  seems  that  if  the  mo- 
tion is  made  after  the  time  to  appeal  from  the  judgrcent  hag 
expired,  only  motion  costs  can  be  allowed. "^^^ 

There  is  not  "an  application  for  judgment  on  a  special  ver- 
dict," within  this  provision,  where  judgment  is  entered  by 
direction  of  the  trial  judge  immediately  on  the  rendition  of  the 
special  verdict. ^^° 

A  second  argument  fee  is  allowable  where  there  is  a  rear- 
gument  the  necessity  for  which  is  not  caused  by  any  act  or 
omission  of  the  prevailing  party.°^° 

§  2129.    Motions  and  references. 

Upon  any  other  motion,  or  upon  a  reference  made  pursuant 
to  section  623,  624,  827,  or  1015  of  the  Code,  to  each  party 
to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or  judge, 
not  exceeding  ten  dollars,  besides  necessary  disbursements  for 
printing  and  referee's  fees,  is  allowable  to  either  party,  the 
phrase  "to  each  party  to  whom  costs  are  awarded"  changes 
the  rule  that  the  entire  costs  on  a  motion  are  limited  to  ten 
dollars. 

§  2130.    Proceedings  before  new  trial. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 

S25  See  Reid  v.  Gaedeke,  38  App.  Div.  107,  57  N.  Y.  Supp.  414.  Com- 
pare, contra,  Hosley  v.  Colerick,  9  Civ.  Proc.  R.   (Browne)   43. 

620  Perkins  v.  Brainard  Quarry  Co.,  11  Misc.  337,  32  N.  Y.  Supp. 
236. 

527  Davis  V.  Grand  Rapids  F.  Ins.  Co.,  5  App.  Div.  36,  39  N.  Y.  Supp. 
71. 

528  Forstman  v.  Shulting,  38  Hun,  482. 

529  Kenney  v.  First  Nat.  Bank  of  Pittsburgh,  8  Civ.  Proc.  R.  (Browne) 
398.  See,  also,  Walsh  v.  Bowery  Sav.  Bank,  10  Civ.  Proc.  R.  (Browne) 
32.  Application  for  judgment  on  a  referee's  report  in  divorce  is  not 
an  application  for  judgment  on  a  special  verdict.  Sparrowhawk  v. 
Sparrowhawk,  11  Hun,  528. 

5i*i)  Guckenheimer  v.  Angevine,  16  Hun,  453. 
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same,  or  an  assessment  of  damages  pursuant  to  section  194  of 
the  Code,  for  all  proceedings  after  the  granting  of,  and  before 
the  new  trial,  or  the  assessment  of  damages,  twenty-five  dol- 
lars. This  does  not  apply,  however,  to  a  new  trial  after  the 
jury  disagree,^^^  nor  to  a  trial  after  the  opening  of  an  in- 
quest,°^^  nor  to  a  statutory  new  trial  in  ejectment  ;^^^  but  it 
would  seem  that  it  does  apply  where  a  new  trial  is  directed 
on  reversal  on  appeal."'*  An  order  restoring  the  cause  to 
the  day  calendar  for  trial  at  a  subsequent  term,  after  the  with- 
drawal of  a  juror,  is  not  an  "order  for  a  new  trial. "^'"  This 
item  may  be  taxed  on  every  new  trial  without  regard  to  the 
number  thereof."'^  When  this  item  is  taxed,  the  item  of  fifteen 
dollars  for  costs  after  notice  of  trial  cannot  be  allowed.^'^ 

§  2131.    Term  fees. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  cause  is  necessarily  on  the  calendar,  and  for  each 
trial  or  special  term  of  the  supreme  .court  or  a  county  court 
not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  the  term  at  which  it  is  tried,  or  other- 
wise finally  disposed  of,  the  prevailing  party  is  entitled  to  ten 
dollars.  The  old  Code  allowed  ten  dollars  to  the  prevailing 
party  by  way  of  indemnity  for  his  expenses,  "for  every  cir- 
cuit at  which  the  cause  is  necessarily  on  the  calendar  and  not 
reached,  or  is  postponed. ' '  A  term  fee  is  given  to  compensate 
the  labor  and  expense  of  preparing  for  trial  and  it  ought  never 
to  be  denied  to  the  successful  party  where  there  is  no  reason 
to  doubt  that  the  preparation  was  made,  and  without  his  fault 

531  Hamilton  v.  Butler,  27  Super:  Ct.  (4  Rob.)  654,  30  How.  Pr.  36, 
19  Abb.  Pr.  446. 

B32Wessels  v.  Carr,  22  Abb.  N.  C.  464,  6  N.  Y.  Supp.  535. 

033  Games  v.  Piatt,  40  Super.  Ct.   (8  J.  &  S.)   205. 

B34Van  Gelder  v.  Hallenbeck,  15  Civ.  Proc.  R.  (Browne)  333,  2  N. 
Y.  Supp.  252. 

535  Bloch  V.  Linsley,  40  Misc.  184,  81  N.  Y.  Supp.  661. 

636Faber  v.  Van  Tassell,  4  Month.  Law  Bui.  30. 

537  Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N.  Y. 
Supp.  581. 
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a  trial  pi-evented.''^^  A  term  fee  may  be  taxed  for  every  term 
that  a  motion  for  a  new  trial  on  a  ease  is  necessarily  on  the 
special  term  calendar.^^'  The  canse  must  be  on  the  calendar 
as  between  all  the  parties  including  the  party  to  be  charged 
with  the  costs."" 

— — When  cause  is  "necessarily"  on  the  calendar.  The 
Code  provides  for  term  fees  for  terms  at  which  the  cause  is 
"necessarily"  on  the  calendar.  A  cause  is  "necessarily"  upon 
the  calendar  when  regularly  and  properly  placed  there,"^  i.  e., 
when  it  is  at  issue  as  to  air  the  parties/^^  and  in  readiness  for 
triai.'*^  A  cause  is  not  on  the  calendar  unless  a  note  of  issue 
is  served."*  A  party  who  has  noticed  a  cause  for  several 
terms  is  estopped  from  denying  that  it  was  necessarily  on 
the  calendar  for  those  terms.^*°  The  case  is  necessarily  on  the 
calendar  though  the  judge  declines  to  try  the  case  on  the  day 
fixed  whereupon  neither  party  appears. °*°  Term  fees  are  al- 
lowable where  the  cause  is  not  reached  on  the  day  set  down 
for  or  on  any  following  day  of  the  term.^*^  Term  fees  are 
allowed  for  terms  during  which  the  cause  has  been  placed  on 
the  general  calendar  though  it  has  not  appeared  on  the  day 
calendar.^*'  A  cause  is  not  necessarily  put  on  the  calendar 
after  defendant  has  been  notified  that  no  further  proceedings 
will  be  taken  in  the  cause. ^^^  So,  after  settlement,  a  cause  is 
not  necessarily  on  the  calendar.^^"     And  a  cause  is  not  neees- 

038  Ormsby  v.  Babcock,  11  Super.  Ct.   (4  Duer)    680. 
539  Malan  v.  Simpson,  20  How.  Pr.  488. 

040  Tillspaugh  v.  Dick,  8  How.  Pr.  33. 

041  Sipperiy  v.  Warner,  9  How.  Pr.  332. 

842  Bowen  v.  Sweeny,  66  Hun,  42,  46;  Livingston  v.  Vielle  Montagne 
Zinc  Min.  Co.,  2  Abb.  Pr.  255,  11  Super.  Ct.   (4  Duer)   681. 

043  Deyo  V.  Morss,  21  Misc.  497,  48  N.  Y.  Supp.  171. 

044GQwing  V.  Levy,  22  Civ.  Proc.  R.  (Browne)  10,  17  N.  Y.  Supp. 
771. 

045  Stanswood  v.  Benson,  2  Month.  Law  Bui.  39. 

046  Crim  v.  Drain,  64  App.  Div.  581,  72  N,  Y.  Supp.  298. 
647  Ormsby  v.  Babcock,  11  Super.  Ct.  (4  Duer)   680. 

048  Kahn  v.  Coen,  62  State  Rep.  107,  31  Abb.  N.  C.  478,  30  N.  Y.  Supp. 
347;  Flint  v.  Green,  N.  Y.  Daily  Reg.  April  19,  1884. 

049  Jennings  v.  Fay,  1  Code  R.    (N.  S.)   231. 
000  Latham  v.  Bliss,  13  How.  Pr.  416. 
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sarily  on  the  calendar  where  judgment  is  obtained  for  frivol- 
ousness  of  a  pleading.^'^  A  cause  is  not  necessarily  on  the 
calendar  during  a  stay  of  proceedings  procured  by  the  op- 
posing party,°°^  nor  when  the  action  has  been  discontinuefd.°^^ 
Where  a  case  is  discontinued  at  the  first  term  at  which  the 
case  has  been  on  the  calendar,  on  the  payment  of  the  taxable 
costs,  no  term  fee  is  taxable. °^* 

The  cause  is  not  "necessarily"  on  the  calendar  after  it  is 
referred. ^^^  And  where  a  cause  is  referred  by  order,  against 
the  consent  of  the  opposing  party,  before  it  is  reached  on  the 
calendar,  no  term  fee  for  the  term  at  which  the  cause  is  on 
the  calendar  can  be  allowed.""'" 

"Where  a  party,  at  his  own  request,  postpones  a  cause,  he 
cannot,  on  subsequently  recovering  a  verdict  in  his  favor,  tax 
a  term  fee  for  that  term;'"  but  mutual  consent  to  the  Cause 
going  over  a  term  for  which  it  was  necessarily  on  the  calen- 
dar will  not  defeat  the  right  of  the  successful  party  to  term 
fees  for  that  term.'^^  It  has  been  held,  however,  that  a  term 
fee  should  not  be  allowed  for  a  term  of  the  .circuit  at  which  a 
cause  is  called  and  by  stipulation  of  the  parties  adjourned  for 
trial  at  a  subsequent  special  term."''  And  a  plaintiff  who  has 
noticed  the  cause  for  trial  for  the  circuit,  but  has  not  moved 
the  same  to  trial  by  reason  of  which  it  has  been  reached  and 
passed,  is  not  entitled  to  tax  a  term  fee  for  such  term."^° 

Term  fees  are  not  allowable  for  terms  during  which  the 

Boi  Candee  v.  Ogilvie,  12  Super.  Ct.   (5  Duer)   658. 
B52Shufelt  V.  Power,  13  How.  Pr.  89;    Shepard  v.  Hoit,  7  Hill,  198. 
Compare  Simpson  v.  Rowan,  13  Civ.  Proc.  R.   (Browne)  206. 

653  It  is  immaterial  that  discontinuance  was  after  service  of  notice 
of  trial.    Drew  v.  Comstock,  17  How.  Pr.  469. 

654  Evans  v.  Silbermann,  7  App.  Div.  139,  40  N.  Y.  Supp.  298. 
55sAnon.,  8  Super.  Ct.  (1  Duer)   651. 

556  Perry  v.  Livingston,  6  How.  Pr.  404;  Sipperly  v.  Warner,  9  How. 
Pr.  332.    Otherwise  where  reference  is  by  consent.     Id. 

657  Gay  v.  Seibold,  3  Civ.  Proc.  R.  (Browne)   169. 

668  Deyo  v.  Morss,  21  Misc.  497,  48  N,  Y.  Supp.  171.  So  held  under  the 
old  Code.  Fislier  v.  Hunter,  15  How.  Pr.  156.  Compare,  as  contra, 
Crawford  v.  Kelly,  23  Super.  Ct.   (10  Bosw.)   697. 

653  Evans  v.  Ferguson,  10  Civ.  Proc.  R.  (Browne)  57. 

660  Carroll  v.  Watters,  10  Civ.  Proc.  R.   (Browne)   6. 
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cause  was  on  the  calendar  prior  to  an  amendment  of  the  com- 
plaint which  destroyed  the  old  issue.^®^ 

A  party  does  not  lose  the  right  to  term  fees  by  his  omission 
to  notice  the  cause  for  trial.°°^  Term  fees  are  allowable  where 
either  party  gives  notice  of  trial  and  then  fails  to  cpuntermand 
such  notice  or  try  the  case  pursuant  to  his  notice.°°^ 

If  one  party  properly  notices  the  cause  for  trial  at  one  term 
and  the  other  party  improperly  notices  the  cause  for  trial  at 
another  term,  only  one  term  fee  will  be  allowed.''^* 

Number  of  term  fees.  Only  five  term  fees  can  be  al- 
lowed, even  where,  after  they  had  accrued,  a  new  trial  became 
necessary,  and  the  cause  was  again  on  the  calendar  ;^°^  but  the 
attorneys,  by  stipulating  to  let  term  fees  abide  the  event,  may 
waive  the  limit  fixed  by  the  statute  to  the  number  of  term 
fees  recoverable. ^^° 

§  2132.    Applications  to  appellate  division. 

On  an  application  to  the  appellate  division  for  a  new  trial, 
or  for  judgment  on  a  verdict  rendered  subject  to  the  opinion 
of  the  court,  or  where  exceptions  are  ordered  to  be  heard  in. 
the  first  instance  by  the  appellate  division: 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  each  term,  not  exceeding  five,  of  the  appellate  division, 
at  which  the  cause  is  necessarily  on  the  calendar,  excluding 
the  term  at  which  it  is  argued,  or  otherwise  finally  disposed 
of,  ten  dollars. 

§  2133.     Costs  once  paid  as  condition  of  granting  a  favor. 

Notwithstanding  a  conflict  in  the  earlier  decisions,  it  is  now 

oeiHerzfeld  v.  Reinach,  26  Misc.  489,  57  N.  Y.   Supp.  669. 

562  Andrews  v.  Sohnitzler,  48  Super.  Ct.  (16  J.  &  S.)  173,  2  Civ.  Proc. 
R.  (Browne)  18;  Vandeveer  v.  Warren,  11  Civ.  Proc.  R.  (Browne) 
319. 

563  Seifert  v.  Sohillner,  62  How.  Pr.  496. 

564  Wilson  v.  Allen,  4  How.  Pr.  54,  59. 

665  Hamilton  v.  Butler,  19  Abb.  Pr.  446,  30  How.  Pr.  36,  27  Super.  Ct. 
(4  Rob.)   654. 
660  Emmons  v.  New  York  &  B.  R.  Co.,  17  How.  Pr.  490. 
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well  settled  that  if  costs  are  paid  by  a  party  as  a  condition  of 
granting  a  favor  and  such  party  is  ultimately  defeated  such 
costs  cannot  be  again  taxed  against  him,^"^  while  on  the  other 
hand  if  he  is  successful  he  cannot  tax  the  items  so  paid.^°* 

(B)   DISBURSEMENTS.  i 

^  2134.    Code  provision  and  general  considerations. 

Section  3256  of  the  Code  enumerates  the  fees  and  expenses 
which  may  be  taxed  as  disbursements  and  includes  generally 
"such  other  reasonable  and  necessary  expenses  as  are  taxable 
according  to  the  course  and  practice  of  the  court,  or  by  express 
provision  of  the  law."  This  Code  section  is  the  only  one  re- 
la'tiag  to  disbursements.-  It  is  exclusive  so  that  a  charge  not 
embraced  therein  cannot  be  taxed  as  a  disbursement. -"^"^  The 
right  to  disbursements  is  incident  to  the  right  to  costs,  and 
they  cannot  be  recovered  where  costs  cannot.''^''  In  a  case 
where  the  costs  cannot  exceed  the  recovery,  disbursements  in 
excess  of  that  amount  cannot  be  taxed. ^^^     Prospective  dis- 

esTCahill  v.  City  of  New  York,  50  App.  Div.  276,  63  N.  Y.  Supp.  1006; 
Marx  T.  Gross,  2  Misc.  500,  22  N.  Y.  Supp.  387;  Byrne  v.  Brooklyn  City 
&  N.  R.  Co.,  6  Misc.  6,  26  N.  Y.  Supp.  65;  Seymour  v.  Ashenden,  13  Civ. 
Proc.  R.   (Browne)   255.     See  note  in  7  Ann.  Cas.  pp.  320-328. 

BGswooIsey  v.  Trustees  of  Ellenville,  84  Hun,  234,  65  State  Rep. 
746,  32  N.  Y.  Supp.  546;  Skinner  v.  White,  69  Hun,  127,  52  State  Rep. 
737,  23  N.  Y.  Supp.  384;  Provost  v.  Parrell,  13  Hun,  303;  Linacre  v. 
Lush,  3  Wend.  305.  But  see,  as  contra,  Ireland  v.  Harlam,  88  N.  Y. 
Supp.  990. 

569  Moore  v.  Cockroft,  9  How.  Pr.  479;  Hanel  v.  Baare,  22  Super.  Ct. 
(9  Bosw.)  682.  Charge  for  copying  notices  of  mechanic's  lien  and  of 
the  report  and  opinion  of  the  referee  in  a  lien  suit,  are  not  taxable 
disbursements,  not  being  given  by  the  Code.  Wright  v.  Reusens,  39 
State  Rep.  802,  60  Hun,  585,  15  N.  Y.  Supp.  504. 

570Belding  v.  Conklin,  4  How.  Pr.  196,  2  Code  R.  112;  Wheeler  v. 
Westgate,  4  How.  Pr.  269;  Peet  v.  Warth,  14  Super.  Ct.  (1  Bosw.) 
653;  Rust  v.  Hauselt,  8  Abb.  N.  C.  148,  59  How.  Pr.  389,  46  Super.  Ct. 
(14  J.  &  S.)  38.  Under  the  statute  making  presentation  of  claim  to 
chief  fiscal  officer  a  prerequisite  to  the  recovery  of  costs,  the  costs  re- 
ferred to  include  disbursements.  Judson  v.  Village  of  Clean,  40  Hun, 
158. 

57iMarsullo  v.  Billotto,  55  How.  Pr.  375;  Warren  v.  Chase,  8  Misc. 
520,  28  N.  Y.  Supp.  765. 

N.  Y.  Prac— 187. 
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bursements  cannot  be  allowed,*'^  except  such  as  must  neces- 
sarily be  incurred  for  the  fees  of  officers  which  are  fixed  by 
law.^^^  Formerly  disbursements  were  strictly  confined  to  ex- 
penses incurred  by  counsel  and  did  not  include  expenses  of  the 
party  but  much  more  latitude  is  allowed  under  the  Codes.  A 
"necessary"  disbursement  has  been  defined  as  one  the  party 
is  compelled  to  make  or  incur,  incident  to  the  regular  pro- 
ceedings in  the  action,  and  to  bring  it  to  trial  according  to  the 
course  and  practice  of  the  court. ^^^  A  legal  disbursement  to 
establish  a  separate  cause  of  action  in  which  the  party  fails 
cannot  be  held  unnecessary  because  of  such  failure,  where  the 
party  recovers  on  another  cause  of  action  so  as  to  be  entitled 
to  costs  and  disbursements. ^'°  Moneys  paid  out  in  reliance -qn 
a  statute  afterwards  declared  unconstitutional  are  not  neces- 
sary disbursements.^'"  A  sum  paid  to  a  surety  company  Jor 
furnishing  the  undertaking  upon  which  the  goods  were  seized 
in  replevin  cannot  be  taxed.'" 

§  2135.     Witness  fees. 

The  legal  fee's  of  witnesses  are  taxable  as  a  disbursement. 

Where  witness  attends  without  a  subpoena.    The  fees 

and  mileage  of  witnesses  who  attended,  though  not  subpoe- 
naed, are  chargeable ;"'  but  it  is  the  duty  of  the  clerk  allowing 
witness  fees  to  see  that  their  attendance  was  procured  in  good 
faith."' 

.Where  witness  does  not  attend.    Witness  fees  paid  op 

serving  a  subpoena  may  be  taxed  for'  a  witness  who  does  not 
attend  where  he  has  a  good  excuse  such  as  the  settlement  or 

6T2  Pearson  v.  Cole,  22  Wend.  652, 
573  Crippen  v.  Brown,  11  Pajge,  628. 

674  Delcomyn  v.  Chainberlain,  48  How.  Pr.  411. 

675  Burns  t.  Delaware,  L.  &  W.  R.  Co.,  135  N.  Y.  268,  274. 

676  Kohn  V.  Manhatian  R.  Co.,  8  MisQ.  421,  28  N.  Y.  Supp.  663. 

677  Bick  V.  Reese,  52  Hun,  125,  5  N.  Y.  Supp.  121. 

678  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.   444;   Vence  v.  gpeir, 
18  How.  Pr.  168. 

679  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 


§  2135  COSTS.  2979 

Art.  V.     Amount. — B.  Disbursements. — Witness   Fees. 


postponing  of  the  cause,==»  or  where,  after  going  a  part  of  the 
distance,  he  returned  home  because  informed  that  the  court 
would  not  be  held.""  So  fees  of  a  witness  who,  for  a  good 
cause,  was  not  subpoenaed  till  late,  and  who  arrived  at  court 
after  the  cause  was  postponed,  but  in  time  to  have  been  sworn 
had  it  been  tried,  are  taxable.^*^  In  short,  if  the  party  cannot 
recover  back  from  the  witness  the  fees  paid  to  him,  such  fees 
may  be  taxed  as  a  disbursement. 

Where  witness  departs  before  trial.    If  it  is  shown  that 

the  witnesses  left  the  place  'of  trial  before  the  trial,  by  consent 
of  the  party,  the  witnesses  should  not  be  regarded  as  ma- 
terial, unless  they  were  permitted  to  depart  on  account  of 
some  admission  or  concession  of  the  other  side,  which  rendered 
their  evidence  unnecessary,  or  some  other  fact  be  shown,  prov- 
ing the  supposed  necessity  of  their  attendance  at  all.^^^ 

" — —Where  witness  attends  at  a  term  at  which  trial  could 
not  be  had.  Fees  for  plaintiff's  witnesses  summoned  for  a 
term  for  which  he  should  have  known  that  his  cause  was  not 
ready  for  trial  cannot  be  charged.^'*  So  'where  his  attorney 
should  have  known  that  the  case  would  be  referred  at  that 
term,  such  fees  cannot  be  taxed.°*°  But  a  plaintiff  ultimately 
successful  may  tax  the  witnesses'  fees  for  the  term  when  a  de- 
fault was  taken  against  him  though  he  was  obliged  to  pay  the 
costs  of  that  term  to  the  defendant  as  a  condition  of  being 
allowed  to  open  the  default.^*' 

Where  witness  does  not  testify.     The  fees  of  a  witness 

who  is  in  attendance  but  does  not  testify  may  be  taxed  only 
where  it  is  shown  what  was  expected  to  be  proven  by  him  and 
a  satisfactory  reason  why  he  was  not  called. ''^^     Thus,  fees  for 

580  Ford  V.  Monroe,  6  How.  Pr.  204,  10  N.  Y.  Leg.  Otis.  155.  See,  also, 
Inderlied  v.  Whaley,  17  Civ.  Proc,  R.  (Browne)  377,  7  N.  Y.  Supp.  74. 

581  Roth  V.  Meads,  20  How.  Pr.  287. 

582  Clarks  v.  Staring,  4  How.  Pr.  243. 

583  Bowling  V.  Bush,  6  How.  Pr.  410. 

584  Kohn  V.  Manhattan  R.  Co.,  8  Misc.  431,  28  N.  Y.  Supp.  663. 

585  Pike  V.  Nash,  16  How.  Pr.  53, 

586  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 

687  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr,  444.    Presumptively  a 
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witnesses  only  wanted  in  anticipation  of  impeaching  an  ex- 
pected adverse  witness  are  not  taxable,  unless  it  is  shown  that 
they  would  have  impeached  such  adverse  witness  had  they 
been  sworn. ^^^  It  follows  that  the  fees  of  witnesses  subpoe- 
naed and  in  attendance  as  such  are  taxable  although  by  reason 
of  the  dismissal  of  the  cause  or  the  direction  of  a  verdict  on 
admissions  of  the  party  they  were  not  called  to  testify.^^'  Fees 
are  not  allowed  for  attendance  of  the  countyclerk  when  not 
sworn  as  a  witness  nor  producing  any  paper  or  document  for 
the  party. ^^^ 

Where  a  large  number  of  witnesses  are  subpoenaed  to  tes- 
tify on  a  certain  point  and  the  court  limits  the  number  allowed 
to  testify,  it  would  seem  that  the  question  whether  the  fees 
of  all  can  be  taxed  depends  on  the  reasonableness  and  apparent 
necessity  of  subpoenaing  the  number  in  excess  of.  those  al- 
lowed to  testify.^"'  Only  the  fees  of  witnesses  considered  ma- 
terial and  necessary  by  prudent  counsel  will  be  taxed.^^^ 

Where  witness  is  attorney  or  party.  A  party  to  an  ac- 
tion or  a  special' proceeding  is  not  entitled  to  a  fee,  for  attend- 
ing as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of  a 

witness  not  sworn  is  not  a  necessary  witness.    Kolin  v.  Manhattan  R. 
Co.,  8  Misc.  421,  28  N.  Y.  Supp.  663. 

688  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 

589  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.,  74  Hun,  539,  26  N.  Y. 
Supp.  829. 

590  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444.*' 

501  Where  defendant  subpoenaed  seventeen  witnesses  upon  an  issue 
previously  found  against  him  on  a  former  trial  when  he  had  examined 
twelve,  but  the  court  in  the  present  trial  allowed  him  to  examine  five 
of  the  seventeen  only,  he  was  allowed  to  tax  witness  fees  for  all  the 
seventeen.  Lowerre  v.  Vail,  5  Abb.  Pr.  229.  When  complaint  was 
dismissed  at  the  trial  as  not  setting  forth  a  cause  of  action,  and  de- 
fendant had,  in  good  faith,  summoned  thirty-three  witnesses  to  im- 
peach plaintiff's  character,  none  being  examined,  the  fees  of  only  five 
of  such  witnesses  were  taxed.  Kley  v.  Healey,  2  N.  Y.  Supp.  231,  18 
State  Rep.  174.  Where  forty  witnesses  attended  to  support  plaintiff's 
general  character  only  two  of  whom  were  sworn  on  the  trial,  the  court 
directed  that  fees  should  be  taxed  for  but  ten  witnesses.  Irwin  v. 
Deyo,  2  Wend.  285. 

582  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 
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party  who  pleads  jointly,  or  is  united  in  interest  with  him; 
and  an  attorney  or  counsel,  in  an  action  or  a  special  proceed- 
ing, is  not  entitled  to  a  fee,  for  attending  as  a  witness  therein, 
in  hehalf  of  his  client.^^^  If,  however,  a  party  is  subpoenaed 
by  his  adversary,  he  is  entitled  to  his  fees.^^* 

Where  witness  attends  in  behalf  of  different  parties. 

Where  separate  defendants  are  entitled  to  separate  bills  of 
costs,  only  single  witness  fees  can  be  taxed  for  the  same  wit- 
ness, unless  affidavits  are  produced  showing  that  the  witness 
was  subpoenaed  by  both  defendants ;  or  if  subpoenaed  by  nei- 
ther, then  that  he  was  requested  to  attend  by  both,  and  at- 
tended on  such  joint  request.^"^ 

Where  witness  is  subpoenaed  in  two  or  more  cases. 

Witness  fees  are  chargeable  in  each  cause  though  the  same 
witness  is  subpoenaed  in  several  actions  brought  by  the  same 
plaintiff  and  pending  at  the  same  time.^*"*  But  where  cross 
actions  involving  the  same  subject-matter  are  both  referred 
to  the  same  referee  and  but  one  trial  had,  the  witness  fees  can 
be  taxed  in  only  one_  action. ^^^ 

Number  of  days '  attendance. .  Fifty  cents  a  day  is  al- 
lowed for  each  day  a  witness  attends.^"^  But  if  a  cause  is  put 
off  several  days  on  the  request  of  a  party,  he  can  only  tax 
witness  fees  for  one  day.^°°  Attendance  when  the  cause  was 
on  the  day  calendar,  although  not  reached,  and  when  the  cause 

683  Code  Civ.  Proc.  §  3288.  Attorney.  Crummer  v.  Hu£f,  1  Wend. 
24;  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444;  Reynolds  v.  War- 
ner, 7  Hill,  144. 

584  Hewlett  V.  Brown,  14  Super.  Ct.  (1  Bosw.)  655,  7  Abb.  Pr. 
74.  But  one  is  not  entitled  to  fees  as  a  witness  of  his  adversary 
for  testifying  in  his  own  behalf,  though  he  makes  an  affidavit  that  he 
would  not  have  attended  the  trial  but  for  the  purpose  of  being  such 
witness.    Steere  v.  Miller,  28  How.  Pr.  266. 

585  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

B86Vence  v.  Speir,  18  How.  Pr.  168;  Willink  v.  Reekie,  19  Wend. 
82.  See,  as  to  mileage  fees,  Lyman  v.  Young  Men's  Cosmopolitan  Club, 
38  App.  Div.  220,  56  N.   /.  Supp.  712. 

5ST  Sanders  v.  Failing,  3  T.  &  C.  64.  See,  as  contra,  Wilder  v.  Wheeler, 
1  How.  Pr.  136. 

688  Code  Civ.  Proc.  §  3318. 

698  Titus  V.  Bullen,  6  Wend.  562. 
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was  reached  and  partly  tried,  and  when  the  cause  was  tried, 
are  all  necessary  attendances  for  which  the  witness  fees  may 
be  taxed. "'"'  Witnesses  residing  at  the  place  of  the  court,  and 
only  coming  in  as  wanted,  are  not  entitled  to  fees  for  days 
not  actually  in  attendance  in  the  court  house  as  witnesses.""^ 
The  attendance  of  such  witnesses  where  a  day  calendar  is  pub- 
lished is  presumptively  unnecessary,  except  upon  the  days  the 
cause  appears  on  the  day  calendar,""^  but  the  rule  is  otherwise 
where  the  witness  lives  at  such  a  distance  as  not  to  permit  his 
returning  to  his  home  every  day.°°^  The  fact  that  a  trial 
closes  so  late  that  some  of  the  witnesses  are  obliged  to  remain 
over  until  the  following  day  does  not  entitle  parties  subpoe- 
naing them  to  claim  fees  for  the  extra  day 's  attendance.""* 
If  a  Sunday  intervenes  during  the  trial,  the  fee  for  that  day 
may  be  taxed."*"^  Where  witnesses  are  brought  from  another 
state,  the  time  of  their  attendance  is  computed  from  the  time 
they  enter  the  boundaries  of  the  state  to  the  time  they  depart 
from  the  boundaries. °°° 

Travel  fees.     If  the  witness  resides  more  than  three 

miles  from  the  place  of  attendance,  he  is  entitled  to  eight  cents 
for  each  mile  going  to  the  place  of  attendance. ^'^  Travel  fees 
cann'ot  be  taxed  unless  actual  travel  is  shown  by.  affidavit.''"' 
Travel  fees  are  not  ordinarily  allowed  for  a  witness  residing 
where  the  court  is  held,""^  nor  for  a  foreign  witness  subpoenaed 
at  the  place  of  trial.""  If  a  witness  is  subpoenaed  at  a  place 
where  he  is  found  during  a  temporary  absence  from  his  per- 
manent place  of  residence,  mileage  fees  cannot  be  allowed  un- 

eoo  Wheeler  v.  Ruckman,  28  Super.  Ct.   (5  Rob.)   702. 

601  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  444. 

602  Allen  V.  Mahon,  1  Abb.  N.  C.  468. 

603  Wheeler  v.  Ruckman,  28  Super.  Ct.  (5  Rob.)  702. 

604  Evans  v.  Ferguson,  10  Civ.  Proc.  R.  (Browne)  57. 
605Muscott  V.  Runge,  27  How.  Pr.  85,  90,  96. 

606  Rowland  v.  Lenox,   4  Johns.   311. 

607  Code  Civ.  Proc.  §  3318. 

608  Shufelt  V.  Rowley,  4  Cow.  58;  Wheeler  v.  Ruckman,  28  Super.  Ct. 
(5  Rob.)  702. 

609  Jackson  v.  Hoagland,  1  Wend.  69. 

610  Bank  of  Niagara  v.  Austin,  6  Wend.  548. 
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less  it  is  affirmatively  shown  that  he  returned  to  the  place  of 
trial  solely  for  the  purpose  of  attending  as  a  witness.^^^  But 
if,  after  such  facts  are  shown,  it  is  claimed  that  the  party  was 
in  fault  and  guilty  of  negligence,  in  omitting  to  serve  the  sub- 
poena before  the  witness  left  his  home,  the  party  resisting  the 
allowance  must  show  the  facts.'^^  If  a  witness,  about  to  re- 
turn home,  is  served  when  nearer  to  the  court  house  than  his 
home  is,  traveling  fees  are  properly  allowed  from  his  resi- 
dence."^^ If  the  witness  attended  without  a  subpoena  it  must 
be  shown  that  he  came  for  the  sole  purpose  of  being  a  wit- 
ness."^* If  the  witness  resides  outside  the  state,  the  traveling 
fees  are  to  be  estimated  from  the  boundary  of  the  state.^^^ 

Earlier  cases  held  that  a  witness  is  entitled  to  mileage,  going 
and  returning,  where  the  case  is  postponed,"^"  or  where  a  Sun- 
day intervenes  and,  the  witness  is  not  paid  his  per  diem  for 
remaining  over  Sunday,"^''  but  a  later  case  holds  that  a  party  is 
entitled  to  tax  mileage  for  but  one  attendance."" 

— — Payment  of  fees  as  condition  precedent.  Since,  if  a 
witness  attends  either  by  virtue  of  a  subpoena  or  by  special 
request,  a  liability  to  pay  his  legal  fees  attaches,  it  is  no  objec- 

611  Sargent  v.  Warren,  41  Hun,  103.  See,  also,  Mead  v.  Mallory,  27 
How.  Pr.  32;  Clarks  v.  Staring,  4  How.  Pr.  243;  Mitchell  v.  Westervelt, 
6  HOW.  Pr.  265. 

6i2Pfan(iler  Barm  Extracting  Bunging  Apparatus  Co.  v.  Pfandler, 
39  Hun,  191. 

613  Pike  V.  Nash,  16  How.  Pr.  53. 

614  Taaks  v.  Schmidt,  26  How.  Pr.  340. 

615  Hinds  V.  Schenectady  County  Mut.  Ins.  Co.,  7  How.  Pr.  142;  How- 
land  V.  Lenox,  4  Johns.  311.  To  tax  fees  paid  to  witnesses  attending 
from  other  states,  the  party  must  prove,  by  affidavit,  the  residence  of 
the  witness,  that  he  traveled  from  thence  to  the  place  of  trial  for  the 
purpose  of  attending  as  such,  and  that  he  was  material  and  necessary. 
The  charge  should  be  for  the  number  of  miles  from  the  state  line,  by 
the  nearest  usually  traveled  route  from  the  witness'  residence.-  The 
point  where  such  route  crosses  the  state  line  should  be  stated.  Hicks 
V.  Brennan,  10  Abb.  Pr.  304. 

616  Miller  v.  Huntington,  1  How.  Pr.  218;  Moulton  v.  Townshend,  16 
How.  Pr.  306. 

617  Muscott  v.  Kunge,  27  How.  Pr.  85. 

618  Hoffman  v.  New' York,  L.  E.  &  W.  R.  Co.,  50  Super.  Ct.  (18  J.  & 
S.)  512. 
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tion  to  the  taxation  of  such  fees  that  it  does  not  appear  that 
the  plaintiff  has  paid  or  become  liable  to  pay  them.""  But 
where  the  witnesses,  for  whom  fees  and  mileage  are  charged 
are  officers  of  a  corporation  which  is  a  party,  the  affidavit  must 
show  not  only  that  the  witnesses  have  attended  but  that  the 
fees  have  been  or  will  be  paid."^" 

§  2136.     Compensation  of  expert  witnesses. 

The  compensation  of  experts  beyond  their  fees  as  witnesses 
is  not  necessarily  a  disbursement  and  is  not  taxable  as  such.°" 

§  2137.    Fees  of  referee. 

The  fees  of  a  referee  are  taxable,**^^  but  expenses  of  the  ref- 
eree are  not  allowable  in  addition  to  his  fees."^*  Such  fees  are 
taxable  as  a  disbursement  irrespective  of  their  actual  payment 
before  taxation,  or  the  solvency  or  insolvency  of  the  successful 
party.^-*  But  a  party  is  not  entitled  to  be  allowed  fees  of  a 
referee  which  he  is  under  no  obligation  or  liability  to  pay.°" 
The  fees  of  a  referee  whose  report  has  been  set  aside  for  mis- 
conduct cannot  be  taxed."^'' 

Proof  of  number  of  days  referee  acted.  The  time  "nec- 
essarily" spent  by  the  referee  must  be  shown  by  affidavit  before 
the  referee's  fees  can  be  taxed. "^^  If  the  time  is  disputed,  it 
should  be  shown  by  the  referee's  affidavit  thereto.*^* 

ei9  Wheeler  v.  Ruckman,  28  Super.  Ct.   (5  Rob.)   702. 

62ocheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.,  74  Hun,  539,  26  N.  Y. 
Supp.   829. 

621  Mark  V.  Buffalo,  87  N.  Y.  184,  13  Wkly.  Dig.  415.  See,  also,  Ran- 
dall V.  Morning  Journal  Ass'n,  22  Misc.  715,  49  N.  Y.  Supp.  1064;  Mat- 
ter of  Grade  Crossing  Com'rs  of  Buffalo,  19  Misc.  230,  77  State  Rep. 
1073,  43  N.  Y.  Supp.  1073.  Fees  of  experts  held  taxable  in  proceed- 
ings for  Investigation  of  fiscal  affairs  of  municipality.  Matter  of  Town 
of  Hempstead,  36  App.  Div.  321,  338,  55  N.  Y.  Supp.  345, 

«22  Amount  of  fees,  see  post  §  2193. 

623  Brown  v.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792. 

624  Clegg  V.  Aikens,  17  Abb.  N.  C.  88. 

625  Wood  V.  Kroll,  43  Hun,  328. 

626  Meyer  v.  Bernheimer,  5  Month.  Law  Bui.  46. 

027  Watson  V.  Gardiner,  50  N.  Y.  671;  Browh  v.  Windmuller,  36 
Super.  Ct.   (4  J.  &  S.)   75. 
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§  2138.    Fees  of  commissioner. 

The  prevailing  party  is  entitled  to  include  his  disbursements 
for  fees  of  a  commissioner  hy  whom  testimony  was  taken  un- 
'der  a  commission.®^'  This  applies  to  the  expenses  of  a  referee 
appointed  under  section  873  of  the  Code  to  take  the  deposi- 
tion of  a  party  in  connection  with  a  physical  examination  be- 
fore trial. ^^°  The  commissioner's  fees  must  be  shown  to  have 
been  necessary/^^  and  hence  should  not  be  allowed  where  the 
party  himself  was  the  only  person  examined  under  the  com- 
mission,"^^ except  where  such  examination  was  a  matter  of 
absolute  necessity  and  not  merely  to  suit  the  party's  conveni- 
ence."^^ 

§  2139.     Jury  fees. 

Jury  fees  paid  to  a  jury  should  be  allowed  as  a  disbursement 
though  the  jury  disagree."^* 

§  2140.    Stenographer's  fees. 

There  is  no  express  provision  in  the  Code  authorizing  the 
taxing  of  stenographer's  fees  as  a  disbursement  except  in  so 
far  as  the  general  clause  allowing  "such  other  reasonable  and 
necessary  expenses,  as  are  taxable  according  to  the  course  and 
practice  of  the  court,  or  by  express  provision  of  law"  so  per- 
mits. There  are  cases  holding  that  under  no  circumstances 
can  such  fees  be  included  as  a  disbursement,"^^  but  the  later 

628  Shultz  V.  Whitney,  9  Abb.  Pr.  71,  17  How.  Pr.  471. 

629  Dunham  v.  Sherman,  11  Abb.  Pr.  152,  19  How.  Pr.  572;  Simp- 
son V.  Rowan,  13  Civ.  Proc.  R.  (Browne)  206.  Necessary  expenses  in 
executing  a  commission  in  a  foreign  state  are  allowable.  Finch  v.  Cal- 
vert, 13  How.  Pr.  13. 

63oReichel  v.  New   York   Cent.   &  H.   R.   R.   Co.,   18    Civ.   Proc.   R. 
(Browne)  256,  29  State  Rep.  841,  9  N.  Y.  Supp.  415. 
631  Burns  v.  Delaware,  L.  &  W.  R.  Co.,  135  N.  Y.  2^68,  272. 
632r)elcomyn  v.  Chamberlain,  39  Super.  Ct.  (7  J.  &  S.)   359. 

633  Pyne  V.  National  S.  S.  Co.,  44  State  Rep.  791,  18  N.  Y.  Supp.  166. 

634  Hudson  V.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28. 

635  Provost  V.  Farrell,  13  Hun,  303;  Shaver  v.  Eldred,  86  Hun,  51,  33 
N.  Y.  Supp.  158;  Pfaudler  Barm  Extracting  Bunging  Apparatus  Co.  v. 
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cases  hold  that  the  expense  of  a  copy  of  the  stenographer's 
minutes,  necessarily  procured  to  enable  a  party  to  prepare  a 
ease  or  case  and  exceptions/^"  or  to  enable  a  party  to  propose 
amendments  to  his  opponent's  case,^^'  is  taxable  as  a  disburse- 
ment; and  the  later  cases  also  hold  that  the  expense  of  pro- 
curing the  stenographer's  minutes  of  a  trial  for  use  on  a  sul)- 
sequent  trial  may  properly  be  taxed  as  a  disbursement,'^' 
though  the  contrary  is  held  in  the  second  department."^' 
There  is  no  authority,  however,  for  taxing  stenographer's  fees 
for  a  copy  of  the  minutes  obtained  for  the  purpose  of  making 
a  motion  for  a  new  trial  "  in  a  county  court. '  '°*°  .  However,  the 
cost  of  minutes  obtained  for  use  during  the  trial  cannot  be 
taxed  though  subsequently  used  to  make  a  case  or  propose 
amendments  thereto;  thus  where,  on  a  reference,  both  parties 
used  copies  of  the  stenographer's  minutes  during  the  reference, 
and  both  parties  paid  half  the  expense,  the  mere  fact  that  the 
minutes  were  also  used  to  aid  in  proposing  amendments  to  the 
case  on  appeal  does  not  entitle  the  successful  party  to  tax  the 
remaining  half  as  disbursements.""     A  late  case  holds  that  a 

Sargent,  43  Hun,  154.  In  the  absence  of  a  stipulation  stenographer's 
fees  cannot  be  taxed  as  costs  in  proceedings  to  investigate  fiscal  affairs 
of  municipality.  Matter  of  Town  of  Hempstead,  36  App.  Div.  321,  55  N. 
Y.   Supp.   345. 

636  Cutter  V.  Morris,  41  Hun,  575;  Varnum  v.  Wheeler,  9  Civ.  Proc.  R. 
(Browne)    421. 

637  Copy  is  "necessary"  only  where  use  of  appellant's  copy  cannot  be 
obtained  by  the  respondent.  Park  v.  New  York  Cent.  &  H.  R.  R.  Co., 
57  App.  Div.  569,  68  N.  Y.  Supp.  460,  1145;  Ridabock  v.  Metropolitan 
El.  R.  Co.,  8  App.  Div.  309,  40  N.  Y.  Supp.  938;  Sebley  v.  Nichols,  32 
How.  Pr.  182. 

638  Zelmanovitz  v.  Manhattan  R.  Co.,  24  Civ.  Proc.  R.  (Scott)  402, 
67  State  Rep.  405,  33  N.  Y.  Supp.  583;  Flood  v.  Moore,  2  Abb.  N.  C. 
91;  Kummer  v.  Christopher  &  Tenth  St.  R.  Co.,  12  Misc.  387,  33  N.  Y. 
Supp.  581.  Contra,  Hamilton  v.  Butler,  19  Abb.  Pr.  446;  Spring  v. 
Day,  44  How.  Pr.  390. 

639  Hudson  v.  Brie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp.  28,  and 
cases  cited;  Herrmann  v.  Herrmann,  88  App.  Div.  76,  84  N.  Y.  Supp. 
736. 

640  Whitney  v.  Roe,  75  Hun,  508,  27  N.  Y.  Supp.  511. 

641  Gallagher  v.  Baird,  60  App.  Div.  29,  69  N.  Y.  Supp.  676. 
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party  cannot  be  allowed  his  expenses  incurred  in  obtaining  a 
transcript  of  the  stenographer's  minutes,  for  the  use  of  the 
court/"  but.  it  would  seera  that  where  this  expense  is  one 
which  the  justice  may  direct  to  be  borne  in  equal  proportions 
by  each  of  the  parties  to  the  action,  it  should  be  taxable  as  a 
disbursement."^^ 

In  the  absence  of  a  stipulation  to  that  effect,  stenographer's 
fees  on  a  reference  cannot  be  taxed  as  a  disbursement.''''*  And 
this  rule  applies  so  that  where  the  parties  employ  a  stenog- 
rapher to  take  the  minutes,  and  agree  that  each  party  shall 
pay  one-half  the  fee,  the  successful  party  cannot  tax  as  a  dis- 
bursement the  amount  paid  by  him."^^  Even  in  case  of  a  stipu- 
lation, a  stenographer  is  entitled  to  no  fees  for  mere  attend- 
ance on  days  of  adjournment."" 

§2141.    Surveyor's  fees. 

A  party  cannot  tax  as  a  disbursement,  in  an  action  for  lands, 
fees  paid  a  surveyor  for  surveys,  made  in  order  that  he  might 
know  his  rights  and  be  prepared  to  protect  them.  It  is  only 
when  the  survey  is  a  part  of  the  proceedings  in  the  action,  e.  g., 
in  the  case  of  partition  or  admeasurement  of  dower,  that  such 
fees  are  taxable."*^ 

642  Cohen  v.  Weill,  33  Misc.  764,  67  N.  Y.  Supp.  917. 

643  See  Code  Civ.  Proc.  §  251. 

6«Newliall  V.  Appleton,  4  Month.  Law  Bui.  5;  Byrne  v.  Groot,  5 
Month.  Law  Bui.  56;  Nugent  v.  Keenan,  53  Super.  Ct.  (21  J.  &  S.) 
530;  Seasongood  v.  New  York  El.  R.  Co.,  46  State  Rep.  832,  22  Civ. 
Proc.  R.   (Browne)   100,  18  N.  Y.  Supp.  775. 

645  Nugent  V.  Keenan,  53  Super.  Ct.  (21  J.  &  S.)  530;  Colton  v.  Sim- 
mons, 14  Hun,  75.  Where  such  stipulation  also  provides  that  each  party 
shall  pay  one-half  the  fees  of  a  stenographer  to  be  employed  on  the 
new  reference,  and  that  the  successful  party  may  tax  the  sum  so  paid 
as  a  disbursement  in  the  case,  and  plaintiff  fails  to  recover  against 
one  of  the  defendants,  though  successful  as  to  the  others,  the  successful 
defendant  is  entitled  to  tax  the  sum  actually  paid  by  it  for  stenog- 
rapher's fees,  but  cannot  tax  the  referee's  fees,  since  they  are  prop- 
erly taxed  in  the  plaintiff's  bill  against  the  other  defendants.  Clegg  v. 
Aikens,  17  Abb.  N.  C.  88. 

646  Blanck  v.  Spies,  31  Misc.  19,  62  N.  Y.  Supp.  1039. 

64THaynes  v.  Mosher,  15  How.  Pr.  316;  followed  in  Rothery  v.  New 
York  Rubber  Co.,  24  Hun,  172. 
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§  2142.    Sheriff's  fees. 

The  legal  fees  of  a  sheriff  may  be  charged  as  disburse- 
ments.°*^ 

§  2143.    Fees  for  publication. 

The  legal  fees  for  publication  may  be  taxed  as  disbursements 
where  publication  is  directed  pursuant  to  -law.^**  This  is  in 
addition  to  the  ten  dollars  allowed  for  procuring  an  order  di- 
recting the  service  of  the  summons  by  publication,  or  person- 
ally without  the  state. 

§  2144.    Documentary  evidence. 

The  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or 
other  paper,  recorded  or  filed  in  any  public  office,  where  neces- 
sarily used  or  obtained  for  use  on  the  trial,  are  taxable  as  dis- 
bursements.^^" This  Code  provision  seems  to  overrule  a  prior 
decision  that  the  expense  of  certifying  a  foreign  document- 
could  not  be  taxed. "^^  There  must,  however,  be  an  affidavit 
that  the  copies  were  actually  and  necessarily  used  or  obtained 
for  use  on  the  trial. "'^  Where  several  actions  are  tried  to- 
gether, the  expense  of  certain  documents  used  in  all  the  cases 
cannot  be  taxed  as  a  disbursement  in  each  ease.°°^ 

Amounts  paid  for  maps,  surveys,  etc.,  though  used  as  evi- 
dence, are  not  taxable  as  a  disbursement,"^*  nor  are  sums  paid 

648  Case  V.  Price,  17  How.  Pr.  348,  351. 

619  Code  Civ.  Proc.  §  3256.  See  Chevers  v.  Damon,  37  State  Rep. 
904,  13  N.  Y.  Supp.  452. 

650  Code  Civ.  Proc.  §  3256;  Jackson  v.  Root,  18  Johns.  336.  A  charge 
for  an  exemplified  copy  of  bankrupt  proceedings  is  allowable,  it  having 
been  necessary  in  order  to  set  out  the  proceedings  in  pleading  a  dis- 
charge. Niles  V.  Griswold,  3  How.  Pr.  23.  Fee  for  secretary  of  state's 
certificate  and  for  certified  copies  of  depositions  taken  to  perpetuate 
testimony,  allowed.     Jackson  v.  Mather,  2  Cow.  584. 

osiHanel  v.  Baare,  22  Super.  Ct.  (9  Bosw.)   682. 

6=2  Code  Civ.  Proc.  §  3267;  Adams  v.  Ward,  60  How.  Pr.  288. 

6i3  Jermain  v.  Lake  Shore  &  M.  S.  R.  Co.,  31  Hun,  558,  562. 

654  Sinne  v.  City  of  New  York,  8  Civ.  Proc.  R.  (Browne)  252,  note; 
Rothery  v.  New  York  Rubber  Co.,  90  N.  Y.  30;  Varnum  v.  Wheeler,  9 
Civ.  Proc.  R.   (Browne)   421. 
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for  plans  and  measurements  used  in  preparing  a  case  for 
triai.^^^  The  expense  of  a  certified  copy  of  the  order  of  refer- 
ence, procured  to  show  the  referee  his  authority  to  act,  has, 
however,  been  allowed,"^"  as  has  the  necessary  expenses  of 
lithographing  summons  and  complaint  for  use  as  evidence  on 
the  trial  and  the  expense  of  necessary  telegrams. "^^ 

Searches.     Searches  affecting  property  situate  in  any 

county,  in  which  the  office  of  county  clerk  or  register  is  a  sal- 
aried one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract, or  searching  companies,  organized  and  doing  business 
under  the  laws  of  this  state,  may  be  used  in  all  actions  or  spe- 
cial proceedings  in  which  official  searches  may  be  used,  in 
place  of  and  with  the  same  legal  effect  as  such  official  searches, 
and  the  expenses  of  searches  so  made  by  said  companies  shall 
be  taxable  at  rates  not. exceeding  the  cost  of  similar  official 
searches.^^^  Prior  to  1895  sums  paid  for  an  unofficial  search 
were  not  taxable. 

§  2145.    Printing  expenses. 

The  reasonable  expense  of  printing  the  papers  for  a  hearing 
may  be  taxed  as  a  disbursement,  when  required  by  a  rule  of 
court.^^^  Except  where  regulated  by  special  rule,  it  is  proper 
to  tax  printing  disbursemen+=  at  the  amount  paid,  in  the  ab- 
sence of  proof  that  the  sum  charged  was  fraudulently  or  col- 
lusively  exaggerated,  or  more  than  the  usual  trade  price  for 
such  services  at  the  place  of  the  party's  residence."""  It  has 
been  held  that  the  usual  price  for  printing  cases  may  be  al- 
lowed, although  procured  for  much  less,"*"^  but  a  later  case 
holds  the  contrary.""^* 

655  Mark  V.  Buffalo,  87  N.  Y.  184. 
,     656  Toll  V.  Thomas,  15  How.  Pr.  315,  318. 

65T  Dougliss  V.  Atwell,  3  Civ.  Proc.  R.  (Browne)  80. 
653  Code  Civ.  Proc.  §  3256. 

659  Code  Civ.  Proc.  §  3256.  Only  when  required  by  rule  of  court. 
Veeder  v.  Judson,  91  N.  Y.  374. 

660  Salter  v.  Utica  &  B.  R.  R.  Co.,  86  N.  Y.  401. 

661  Consalus  v.  Brotherson,  54  How.  Pr.  62. 

6618  Potter  &  Markham  v.  Carpenter  &  Co.,  56  How.  Pr.  89. 
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§  2146.    Expenses  relating  to  judgment  and  execution. 

A  party,  to  whom  costs  are  awarded  in  an  action,  is  entitled 
to  include  in  his  bill  of  costs  prospective  charges  for  the  ex- 
penses of  entering  and  docketing  the  judgment,  and  the  sher- 
iff's fees  for  receiving  and  returning  one  execution  thereon,  in- 
cluding the  search  for  property. "^^ 

§  2147.    Service  of  papers. 

The  expenses  of  serving  subpoenas  cannot  be  allowed  as  dis- 
bursements."'^ The  sheriff's  fee  for  serving  a  summons  is  tax- 
able as  a  disbursement,"'*  as  is  compensation  for  the  service 
of  a  summons  by  one  other  than  an  officer,""^  but  where  service 
is  by  a  person  other  than  the  officer,  the  rate  therefor  must  not 
exceed  the  limit  of  the  sheriff's  fee  for  similar  services.""' 
Only  one  travel  fee  can  be  charged  on  making  any  one  serv- 
ice.""' 

(C)   INCREASED   COSTS. 

§  2148.     When  defendant  entitled  to. 

"In  either  of  the  following  cases,  a  defendant  in  whose 
favor  a  final  judgment""^  is  rendered,  in  an  action  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only,  or  to 
recover  a  chattel;  or  a  final  order  is  made,  in  a  special  pro- 
ceeding instituted  by  a  state  writ,  is  entitled  to  recover  the 

662  Code  Civ.  Proc.  §  3256.  Where  there  are  several  defendants,  fee 
for  docketing  judgment  in  the  couoty  where  each  one  resides  may  be 
allowed.    Toll  v.  Thomas,  15  How.  Pr.  315. 

663  Burnett  v.  Westfall,  15  How.  Pr.  430;  Town  of  Pierrepont  v. 
Lovelass,  4  Hun,  681. 

664  Code  Civ.  Proc.  §  3307. 

665  Equitable  Life  Assur.  Soc.  v.  Hughes,  125  N.  Y.  106,  112. 

666  Case  V.  Price,  17  How.  Pr.  348,  9  Abb.  Pr.  111. 

667  Benedict  v.  Warriner,  14  How.  Pr.  568. 

668  It  seems  that  it  is  immaterial  whether  the  judgment  is  founded 
on  a  verdict,  a  decision,  or  a  referee's  report.  Tilliou  v.  Sparks,  9 
How,  Pr.  465.  It  applies  where  plaintiff  is  nonsuited.  Piatt  v.  Sherry, 
7    Wend.    236. 
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costs,  prescribed  in  section  3251  of  this  act,  and,  in  addition 
thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  spe- 
cialh'  appointed,  according  to  law,  to  perform  the  duties  of 
such  an  officer,  and  the  action  or  special  proceeding  was 
brought  by  reason  of  an  act  done  by  him  by  virtue  of  his  of- 
fice, or  an  alleged  omission  by  him  to  do  an  act,  which  it  was 
his  official  duty  to  perform, 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment.''^^ 

3.  Where  the  action  was  brought  against  the  defendant  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  state. ' ' 

These  costs  are  generally  called  double  costs.  They  are  de- 
mandable,  in  a  proper  case,  as  a  matter  of  right."'" 

This  Code  section  does  not  apply  where  plaintiff  recovers 
though  the  amount  of  the  recovery  is  so  small  that  defendant 
is  entitled  to  costs.""^  Nor  does  it  apply  to  an  action  by  a 
sheriff  upon  the  bond  of  indemnity  given  by  his  deputy,""  but 
it  does  apply  to  an  action  by  an  execution  debtor  against  a 
sheriff  to  recover  moneys  collected  by  the  defendant  in  excess 
of  what  was  necessary  to  satisfy  the  execution."'^ 

ees  This  subdivision  applies  only  to  third  persons  who  are  strangers 
to  the  process,  and  called  on  by  the  officer  to  assist  him,  but  does  not 
apply  to  a  party  to  such  action,  who  aided  the  officer  solely  in  his  own 
behalE.  Bradley  v.  Fay,  18  How.  Pr.  481.  Persons  working  out  their 
highway  tax  under  the  direction  of  a  highway  officer  duly  authorized 
are  deemed  acting  in  his  aid,  touching  the  duties  of  his  office,  within 
this  subdivision.  Van  Bergen  v.  Ackles,  21  How.  Pr.  314.  A  co-de- 
fendant of  the  officer,  who  is  merely  charged  with  maliciously  prose- 
cuting the  warrant  issued  by  the  officer,  is  not  entitled  to  double  costs. 
Row  V.  Sherwood,  6  Johns.  109. 

6T0  Smith  V.  Cooper,  30  Hun,  395. 

6T1  Nichols  V.  Ketcham,  19  Johns.  167. 

«'2  Conner  v.  Keese,  38  Hun,  124. 

673  Van  Gelder  v.  Haltenbeok,  15  Civ.  Proc.  R.  (Browne)  333,  18 
State  Rep.  19,  2  N.  Y.  Supp.  252. 
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This  section  applies  to  mandamus  proceedings  against  a  pub- 
lic official  where  there  is  an  alternative  writ/'*  but  not  to  cer- 
tiorari proceedings/'^  nor  to  suits  in  equity."'"  An  informa- 
tion in  the  nature  of  quo  warranto  against  an  officer  to  try 
his  title  to  the  office  is  not  a  proceeding  for  an  act  done  by 
virtue  of  his  office,  within  the  provision."" 

It  has  been  held  that  actions  commenced  in  justice's  court 
and  brought  into  the  county  court,  and  thence  into  the  su- 
preme court  on  appeal,  where  final  judgment  is  rendered  for 
the  defendant,  are  within  the  provision,"'^  but  a  late  decision 
seems  to  hold  the  contrary."'" 

Who  are  officers.     The  collector  of  a  school  district  is, 

within  this  Code  provision,  an  officer,"'"  as  is  a  surrogate,"*^ 
or  an  overseer  of  the  poor,"*^  or  inspectors  of  election,"'^  or  a 
constable,"'*  or  a  policeman."'^  But  the  board  of  supervisors 
of  a  county  is  not  a  "public  officer.""'"  Indemnitors  substi- 
tuted as  defendants  in  place  of  a  sheriff  are  not  entitled  to 
double  costs."" 

Nonfeasance  and  misfea,sance.  Under  the  Revised  Stat- 
utes it  was  held  that  increased  costs  were  proper  only  where 
the  officer  was  charged  with  misfeasance  as  distinguished  from 
nonfeasance,""  but  the  Code  provision  now  includes  an  action 
based  on  "an  alleged  omission"  to  do  an  act."'" 

674  People  V.  Speed,  73  Hun,  302,  26  N.  Y.  Supp.  254. 

675  People  V.  Town  Auditors,  42  App.  Div.  250,  59  N.  Y.  Supp.  10; 
Clute  V.  Van  Slyck,  3  Cow.  17. 

676Taaks  v.  Schmidt,  25  How.  Pr.  340;  Stewart  v.  Schultz,  50  Barb. 
192. 

677  People  V.  Adams,  9  Wend.  464. 

678  Porter  v.  Cobb,  25  Hun,  184. 

670Levene  v.  Hahner,  62  App.  Div.  195,  70  N.  Y.  Supp.  913. 

680  Reynolds  v.   Moore,  9  Wend.   35. 

681  Burhans  v.  Blanchard,  1  Denio,  626. 

682  Gallup  V.  Bell,  20  Hun,  172. 

683  People  V.  Speed,  73  Hun,  302,  26  N.  Y.  Supp.  254. 

684  Jones  V.  Gray,  13  Wend.  280. 

685  Bnright  v.  Shalvey,  1  City  Ct.  R.  58. 

686  People  v.  Supervisors  of  Niagara,  50  How.  Pr.  353. 

687  Isaacs  V.  Cohen,  86  Hun,  119,  33  N.  Y.  Supp.  188. 
ess  Piatt  V.  Osborn,  2  Cow.  527. 
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Art.  V.     Amount.^C.  Increased   Costs. — When   Defendant   Entitled   To. 

Allowance    in   interlocutory   proceedings.     This    Code 

provision  as  to  increased  costs  does  not  extend  to  costs  on 
special  motions  in  the  progress  of  the  cause""'"  nor  to  costs  on 
demurrer. ^'^  The  officer  cannot  have  double  costs  until  the 
recovery  of  final  judgment.'"^  If  a  favor  is  granted  to  plain- 
tiff "on  payment  of  costs,"  single  costs  are  intended.""" 

Waiver   of  right.     Where   an  officer   or  other  person, 

specified  herein,  unites  in  his  answer  with  a  person  not  en- 
titled to  such  additional  costs,  the  right  thereto  is  waived. ""^ 

Proceedings  to  obtain.  Though  there  are  cases  hold- 
ing that  the  increased  costs  may  be  taxed  by  the  clerk  without 
application  to  the  court,^"*  yet  the  safer  practice  is  that  fixed 
by  the  earlier  cases  which  hold  that  an  application  to  the  court 
is  necessary.*"®  Only  single  costs  of  the  motion  will  be  al- 
lowed.'"^ The  motion  papers  shoiild  be  accompanied  by  a  cer- 
tificate of  the  judge  wjio  presided  at  the  trial,  stating  the  facts 
showing  the  right  to  increased  costs.*"* 

§  2149.    Double  damages  as  carrying  double  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs, 
except  v?here  it  is  otherwise  specially  prescribed  by  law.®"" 

«89  See  People  v.  Colborne,  20  How.  Pr.  378. 

eoo  Rider  v.  Hubbell,  4  Wend.  201;  Waring  v.  Acker,  1  Hill,  673. 

eoi  Stone  V.  Woods,  5  Johns.  182.  Where  the  officer  has  judgment, 
both  on  an  issue  of  fact  and  an  issue  of  law,  he  is  entitled  to  single 
costs  on  the  former,  and  double  costs  on.  the  latter.  Gibbs  v.  Bull, 
20  Johns.  212. 

682  Seymour  v.  Billings,  12  Wend.  285.  " 

693  Saratoga  &  W.  R.  Co.  v.  McCoy,  7  How.  Pr.  190. 

e»*Code  Civ.  Proc.  §  3258;  Wales  v.  Hart,  2  Cow.  426;  Merrill  v. 
Near,  5  Wend.  237;  Bradley  v.  Fay,  18  How.  Pr.  481;  Lawrence  v. 
Titus,  1  Super.  Ct.  (1  Hall)  421. 

«85  Wheelock  v.  Hotchkiss,  18  How.  Pr.  468 ;  Wood  v.  Commissioners 
01  Excise  of  Randolph,  9  Misc.  507,  30  N.  Y.  Supp.  344. 

696  Mack  V.  McCuUock,  2  How.  Pr.  127;  Stewart  v.  Schultz,  33  How. 
Pr.  3. 

697  Mack  V.  McCullock,  2  How.  Pr.  127 

698  Code  Civ.  Proc.  §  3248. 
609  Code  Civ.  Proc.  §  3257. 

N.  Y.  Prac— 188. 
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Art.  V.     Amount. — D.  Additional   Allowances. — 1.  As   of  Right. 

§  2150.     Increased  disbursements. 

The  increase  in  costs  does  not  extend  to  the  disbursements; 
and  an  officer,  witness,  or  juror,  is  not  entitled  to  any  other 
fee  in  the  action,  except  the  single  fee  allowed  by  law  for  his 


§  2151.    Treble  costs. 

Section  14  of  chapter  16  of  the  General  Laws  provides  for 
treble  costs  in  actions  against  an  officer  of  the  militia  or  a  per- 
son acting  under  his  authority  where  plaintiff  is  nonsuited  or 
has  a  verdict  or  judgment  rendered  against  him.  And  it  has 
been  held  that  a  constable,  in  executing  a  military  warrant  is- 
sued by  the  colonel  of  the  regiment,  is  to  be  deemed  a  person 
acting  under  the  authority  of  a  militia  officer,  and  if  prosecuted 
therefor  is  entitled  to  treble  costs.'"^ 

(D)  ADDITIONAL  ALLOWANCES. 

(1)  As  A  Matter  of  Right. 

§  2152.     Code  provision. 

The  question  of  allowances  as  a  matter  of  right  is  regulated 
by  section  3252  of  the  Code.  Except  on  settlement  of  the  ac- 
tion, this  allowance  cannot  be  granted  until  the  entry  of  final 
judgment  in  the  action  and  then  only  where  plaintiff  is  en- 
titled to  costs.'o^ 

§  2153.     Persons  entitled. 

The  allowance  can  be  granted  only  to  plaintiff.'"* 

§  2154.    Actions  in  which  demandable. 

An  allowance  must  be  awarded,  as  a  matter  of  right,  to  plain- 
tiff, where  a  fiinal  judgment  is  rendered  in  his  favor  and  he 
recovers  costs,  in  the  following  actions,  viz. : 

TOO  Code  Civ.  Proc.  §  3259. 

Toi  Walker  v.  Burnham,  7  How.  Pr.  55. 

702,  703  Code  Civ.  Proc.  §  3252. 
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Art.  V.     Amount. — D.  Additional   Allowances. — 1.  As   of   Right. 

1.  Action  to  foreclose  a  mortgage  on  real  property. 

2.  Action  for  partition  of  real  property. 

3.  Action  to  procure  an  adjudication  on  a  will  or  other  in- 
strument in  writing.^"* 

4.  Action  to  compel  the  determination  of  a  claim  to  real 
property. 

5.  Action  where  a  warrant  of  attachment  against  property- 
has  been  issued.'""* 

Proceedings  to  foreclose  a  mechanic's  lien  do  not  constitute 
an  action  "for  the  foreclosure  of  a  mortgage,"  or  "proceed- 
ings to  compel  the  determination  of  claim  to  real  property.""* 

§  2155.    Basis  of  computation. 

The  percentages  are  to  be  estimated  upon  the  amount  found 
to  be  due  upon  the  mortgage ;  or  the  value  of  the  property  par- 
titioned, affected  by  the  adjudication  upon  the  will  or  other 
instrument,  or  the  claim  to  which  is  determined ;  or  the  value 
of  the  property  attached,  not  exceeding  the  sum  recovered,  or 
claimed,  as  the  case  may  be. 

In  an  action  to  foreclose  a  mortgage  upon  real  property, 
where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judg- 
ment directs  the  sale  of  the  whole  property,  the  percentages 
must  be  computed  upon  the  whole  sum  unpaid  upon  the  mort- 
gage. But  if  it  directs  the  sale  of  a  part  only,  they  must  be 
computed  upon  the  sum  actually,  due ;  and  if  the  court  there- 
after grants  an  order,  directing  the  sale  of  the  remainder,  or 
a  part  thereof,  the  percentages  must,  be  computed  upon  the 
amount  then  due:  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the 

704  Meaning  of  term  "adjudication  on  a  will,"  etc.,  see  Gray  v.  Rob- 
john,  14  Super.  Ct.  (1  Bosw.)  618. 

705  Code  Civ.  Proc.  §  3252.  The  property  must  have  been  actually 
attached  (Fisher  v.  English,  4  Month.  Law  Bui.  37)  and  the  warrant 
of  attachment  not  vacated.  Iselin  v.  Graydon,  26  How.  Pr.  95;  Parsons 
V.  Sprague,  19  Wkly.  Dig.  467. 

706  Randolph  V.  Foster,  3  E.  D.  Smith,  648,  4  Ahh.  Pr.  262;  Wright 
V.  Reusens,  39  State  Rep.  802,  15  N.  Y.  Supp.  504;  Carney  v.  Reilly.  18 
Misc.  11,  40  N.  y.  Supp.  1123. 
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entire  sum  secured  by  the  mortgage  had  been  due,  when  final 
judgment  was  rendered.'"^ 

The  allowance,  when  an  attachment  has  been  issued,  and  va- 
cated on  the  giving  of  a  bond,  is  computed  on  the  amount  of 
the  bond."* 


§  2156.    Amount. 

The  amount  is  fixed  by  section  3252  of  the  Code  as  follows: 

Upon  a  sum,  not  exceeding  $200,  ten  per  cent. 

Upon  an  additional  sum,  not  exceeding  $400,  five  per  cent. 

Upon  an  additional  sum,  not  exceeding  $1,000,  two  per  cent. 

"Where  the  action  is  settled  before  judgment,  the  plaintiff  is 
entitled  to  a  percentage  on  the  amount  paid  or  secured  on  the 
settlement,  at  one-half  of  the  above  rates.  Figuring  up  this 
percentage  it  will  be  found  that  sixty  dollars  is  the  maximum 
where  the  case  is  not  settled  and  thirty  dollars  where  the  case 
is  settled."* 

§  2157.    Procedure  to  obtain. 

The  allowance  must  be  computed  by  the  clerk  on  the  taxa- 
tion ;  but  the  value  of  property,  required  to  be  ascertained  for 
that  purpose,  must  be  ascertained  by  the  court  unless  it  has 
been  fixed  by  the  decision  or  report  or  verdict  on  which  the 
final  judgment  is  entered ;  except  that,  in  ease  of  actual  parti- 
tion, it  must  be  determined  by  the  commissioners.''"  It  is  not 
necessary  to  move  the  court  in  order  to  obtain  the  allowance 
provided  by  this  section.  The  extra  percentage  attaches  as  a 
fixed  right  to  plaintiff,  on  recovery  of  judgment.  It  is,  there- 
fore, the  clerk's  duty,  in  adjusting  costs  in  such  cases,  to  in- 
sert in  the  entry  of  the  judgment  such  percentage,  as  a  part 
of  the  sum  of  costs  allowed  by  the  Code.''^^ 

'07  Code  Civ.  Proc.  §  3252. 

70S  Hanover  Nat.  Bank  v.  Linneworth.,  7  Hun,  234. 

709  Bryon  v.  Durrie,  6  Abb.  N.  C.  135. 

710  Code  Civ.  Proc.  §  8262;  Newton  v.  Reid,  24  Wkly.  Dig.  472. 

711  So  held  under  old  Code.     Hunt  v.  Middlebrook,  14  How.  Pr.  300. 
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Amount.- 

-D.  Additional  Allowances.- 

—2.  As   of  Discretion. 

(2)  As  A  Matteb  of  Discketiok. 
§  2158.     General  considerations. 

For  the  trouble  and  expense  in  preparing  for  trial  and  also 
in  conducting  the  trial,  in  excess  of  the  amount  awarded  as 
ordinary  costs,  section  3253  of  the  Code  provides  for  a  dis- 
cretionary additional  aUowanee.  Section  3252  of  the  Code, 
already  considered,  provides  for  allowances  as  a  matter  of 
right  while  the  following  section,  now  to  be  considered,  enu- 
merates the  actions  in  which  the  court  has  discretion.  In  the 
one  case,  the  court  has  nothing  to  do  with  the  granting  or  the 
amount  of  the  allowance;  in  the  other,  the  court  has  discre- 
tion both  as  to  granting  and  also  as  to  the  amount  of  the  al- 
lowance.^^^  Ptirthermore,  in  one  and  the  same  action,  an  al- 
lowance of  right  may  be  taxed  and  also  an  allowance  awarded 
by  the  court  in  the  exercise  of  its  discretion.  The  additional 
allowance  is  made  by  way  of  indemnity  to  the  party  succeed- 
ing.'" 

The  power  to  grant  the  successful  party  an  extra  allowance 
is  not  affected  by  the  death  of  the  opposite  party  pending  de- 
cision of  a  motion  for  an  extra  allowance.'^* 

§  2159.    Eight  to  costs  as  condition  precedent. 

Only  a  party  entitled  to  costs  can  be  awarded  an  aliow- 
ance.'^°  For  instance,  an  additional  allowance  will  not  be 
awarded  to  plaintiff  succeeding  in  an  action  against  a  city, 
where  the  claim  was  not  presented  to  the  chief  fiscal  officer  of 
the  city.''^'    An  additional  allowance  should  not  be  made  to 

712  Morss  T.  Hasbrouck,  13  Wkly.  Dig.  3&3 ;  Hurd  v.  Farmers'  Loan 
&  Trust  Co.,  16  Wkly.  Dig.  48D. 

713  Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  86  Hun,  473,  33  N.  Y.  Supp. 
888. 

"1*  Arthur  v.  Scbriever,  60  Super.  Ct.  (28  J.  &  S.)  59,  16  N.  Y.  Supp. 
610.  The  same  rule  applies  where  the  attorney  for  the  opposing  party 
dies.    Id. 

"5  Couch  V.  Millard,  41  Hun,  212,  4  State  Rep.  167;  Kahn  v.  Schmidt, 
83  Hijn,  541,  65  State  Rep.  190,  32  N.  Y.  Supp.  33;  Frost  v.  Reinach,  40 
Misc.  412,  81  N.  Y.  Supp.  246. 

716  Brewster  v.  City  of  Homellsville,  35  App.  DIv.  626,  54  N.  Y.  Supp. 
915. 
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the  plaintiff  where  the  controversy  has  been  whether  his  re- 
covery should  be  reduced  by  the  amount  of  a  counterclaim, 
and  such  counterclaim  has  been  established  by  the  defend- 
ant,'^' but  has  been  allowed  where  equitable  defenses  have 
been  sustained  in  part.'^*  Neither  party  will  be  awarded  an 
allowance  where  plaintiff  fails  in  his  action  and  defendant  ia 
his  counterclaim.'^"  But  a  defendant  who  becomes  entitled  to 
costs  by  reason  of  the  plaintiff's  recovering  less  than  fifty  dol- 
lars may  be  awarded  an  allowance.'^" 

§  2160.    Matters  considered  in  exercising  discretion. 

In  determining  whether  to  award  an  allowance,  in  a  proper 
case,  the  important  question  is  whether  such  an  award  will 
be  equitable. '^^  No  allowance  will  be  awarded  where  the  case 
is  one  of  great  hardship,'^^  nor  where  the  defeated  party  who 
has  acted  in  good  faith  is  poor.'^'  So  plaintiff  will  not  be 
granted  an  extra  allowance  where  his  conduct  misled  defend- 
ant into  interposing  a  defense.'^*  And  an  allowance  may  be 
refused  the  defendant,  where  his  conduct  invited  the  action.'^' 
So  an  extra  allowance  will  not  be  granted  against  a  savings 
bank  where  its  assets  are  not  sufficient  to  pay  all  its  deposit- 
ors.'^' The  motion  will  also  be  denied  where  two  causes  in- 
volving the  same  questions  are  tried  together  and  plaintiff  has 

TiTNew  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  39  Hun,  363;  Commer- 
cial Nat.  Bank  v.  Hand,  27  App.  Div.  145,  50  N.  Y.  Supp.  515. 

718  State  Bank  of  Lock  Haven  v.  Smith,  85  Hun,  200,  66  State  Rep. 
483,  32  N.  Y.  Supp.  999. 

'19  Hall  v.  United  States  Reflector  Co.,  5  Month.  Law  Bui.  1. 

720  United  Press  v.  New  York  Press  Co.,  164  N.  Y.  406,  414;  Commis- 
sioners of  Pilots  V.  SpofEord,  3  Hun,  57. 

'21  Mitchell  V.  Lane,  62  Hun,  253,  16  N.  Y.  Supp.  707. 

722Losee  v.  Bullard,  54  How.  Pr.  319;  Maher  v.  Garry,  3  App.  Div. 
480,  499,  38  N.  Y.  Supp.  436,  448.  Contra,  Lane  v.  Van  Orden,  63  How. 
Pr.  237. 

'23  Van  Brunt  v.  Van  Brunt,  14  State  Rep.  887. 

'2*  Kelly  V.  Chenango  Valley  Sav.  Bank,  79  State  Rep.  658,  45  N.  Y. 
Supp.  658. 

'25  Baldwin  v.  Reardon,  48  Super.  Ct.   (16  J.  &  S.)   166. 

'2eHurd  v.  Farmers'  Loan  &  Trust  Co.,  16  Wkly.  Dig.  480;  Kelly 
V.  Chenango  Valley  Sav.  Bank,  79  State  Rep:  658,  45  N.  Y.  Supp.  658. 
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recovered  two  bills  of  costs/^^  or  where  defendants  unneces- 
sarily sever  in  their  defense  and  thereby  become  entitled  to 
two  bills  of  costs.''^'  The  fact  that  plaintiff,  on  obtaining  an 
iaJTinetion,  gave  an  undertaking  for  damages  sustained  by  the 
party  enjoined  if  the  injunction  should  not  be  sustained,  does 
not  deprive  defendant  of  the  right  to  an  extra  allowance, 
though  such  allowance  may  be  considered  by  the  court  on  as- 
sessment of  damages  upon  the  undertaking.''^' 

§  2161.    Stipulation  as  affecting. 

An  extra  allowance  should  not  be  granted  on  a  stipulation 
that  it  would  be  waived  if  no  appeal  was  taken  from  the  judg- 
ment."" 

§  2162.    Ownership  of  allowance. 

An  extra  allowance  belongs  to  the  client,  in  the  absence  of 
any  stipulation.'^^  But  the  attorney's  lien  attaches  thereto 
when  included  in  the  judgment.^'* 

§  2163.    Effect,  on  allowance,  of  setting  aside  of  verdict  or 
judgment. 

The  allowance  falls  where  the  verdict  on  which  it  is  based  is 
set  aside.'^^  Thus  where  there  has  been  an  extra  allowance 
awarded  but  the  judgment  has  been  subsequently  reversed,  an 
extra  allowance  may  be  granted  on  the  second  trial  but  the 

'27  Sackett  v.  Ball,  4  How.  Pr.  71. 

728  Matthewson  v.  Thompson,  9  How.  Pr.  231;  Tillman,  v.  Powell,  13 
How.  Pr.  117. 

729  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305.  See,  also, 
Peet  V.  Kimball,  102  State  Rep.  1010,  68  N.  Y.  Supp.  1010. 

,780  Thames  Loan  &  Trust  Co.  v.  Hagemeyer,  38  App.  Div.  449,  56  N. 
T.  Supp.  689. 

73iMcIlvaine  v.  Steinson,  90  App.  Div.  77,  82,  85  N.  y.,Supp.  889. 

732  Barry  v.  Third  Ave.  R.  Co.,  87  A.pp.  Div.  543,  8^  N.  Y.  Supp. 
830.    Title  to  costs  in  general,  see  vol.  1,  p.  259. 

783  Meeker  v.  Remington  &  Son  Co.,  62  App.  Div.  476,  70  N.  Y.  Supp. 
1072;  Hicks  v.  Waltermirfe,  7  How.  Pr.  370;  McQuade  v.  New  York 
&  B.  R.  Co.,  11  How.  Pr.'434,  12  Super   Ct  (5  Duer)  613. 
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allowance  awarded  on  the  first  trial  cannot  be  taxed.'^*  Resti- 
tution may  be  compelled  of  an  attorney  where  there  is  a 
reversal  especially  if  the  allowance  has  not  been  turned  oVer 
to  the  clients. ''^° 

§  2164.    Persons  entitled  and  persons  liable. 

The  additional  allowance  may  be  awarded  "to  any  party," 
i.  e.,  anj'  successful  party."^  An  allowance  may  be  made,  in  a 
proper  ease,  both  to  plaintiffs  and  to  defendants.'"  "Where 
two  defendants  appear  by  the  same  attorney,  but  one  allow- 
ance will  be  granted.'^'  Where  the  issue  is  solely  between  de- 
fendants, plaintiff  will  not  be  awarded  an  allowance."*  Where 
plaintiff  sues  as  a  poor  person,  he  is  not  entitled  to  an  extra 
allowance  nor  can  one  be  awarded  against  him.'^*"  In  an  ac- 
tion for  an  injunction  and  damages  to  property  held  in  trust 
and  abutting  on  an  elevated  railroad,  where  the  beneficiaries, 
refusing  to  join  in  the  action,  have  been  made  parties  defend- 
ant, the  court  may  grant  them  an  extra  allowance  as  against 
the  railroad  company.'*^  Where  an  additional  allowance  is 
made  to  several  defendants  and  the  judgment  is  reversed  only 
as  to  a  part  of  the  defendants,  the  court  can  order  that  the 
successful  defendants  tax  their  proportional  share  of  the  entire 
allowance.'*^ 

The  payment  of  an  allowance  out  of  a  fund,  the  power  to 
order  which  is  inherent  in  a  court  of  equity  and  not  governed 

'34  Bank  of  Mobile  v.  Phoenix  Ins.  Co.,  8  Civ.  Proc.  R.  (Browne)  212. 

735  Shotwell  V.  Dixon,  66  App.  Div.  123,  72  N.  Y.  Supp.  668. 

736  Noyes  v.  Children's  Aid  Soc.  3  Abb.  N,  C.  36,  70  N.  Y.  481. 
'^TWeed  V,  Paine.  13  Abb.  N.  C.  200,  4  Civ.  Proc.  R.   (Browne)  305, 

31  Hun.   10;   Betts  v.  Belts,  4  Abb.  N.  C.  317,  57  How,   Pr.  355,  note. 

738  New  Mfg.  Co.  V.  Galway,  23  Civ.  Proc.  R.  (Browne)  239,  26  N. 
Y.   Supp.   950. 

739  Poillon  V.  Cudlipp,  50  How.  Pr.  366. 

740  Marx  v.  Manhattan  R.  Co.,  3  N.  Y.  Supp.  113, 

7''i  Roberts  v.  New  York  El.  R.  Co.,  12  Misc.  345,  67  State  Rep.  386, 
33  N   Y.  Supp.  685. 

745  Metropolitan  El.  R.  Co  v,  Duggin,  58  Hun,  156,  33  State  Rep. 
836,  19  Civ.  Proc.  R.    (Browne)    25C,  11  N.'  Y.  Supp.  353. 
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by  Code  provisions/^'  will  not  be  considered  in  this  connection 
further  than  to  state  that  an  allowance  should  not  be  made  to 
parties  in  an  action  for  the  settlement  of  accounts,  payable  out 
of  assets  in  the  hands  of  a  receiver,  where  there  are  not  enough 
assets  to  pay  the  creditors  who  have  been  brought  in  as  par- 
ties.'" 

Guardian  ad  litem.  An  extra  allowance  may  be  award- 
ed a  guardian  ad  litem  in  an  equity  case  in  the  exercise  of 
the  power  inherent  in  the  court.  Such  an  allowance  is  not 
governed,  or  limited,  by  the  Code  provision  now  being  con- 
sidered. Such  an  allowance  out  of  a  fund,  in  excess  of  tax- 
able costs,  is  proper  only  where  the  infant  has  an  interest  in 
the  subject-matter.''"'  Furthermore,  the  allowance  can  only  be 
made  out  of  the  shares  of  the  infants.'^' 

§  2165.    Number  of  allowances. 

But  one  allowance  can  be  recovered,  although  the  case  may 
have  been  tried  several  times,'*'  except  in  an  ejectment  ac- 
tion.'" This  does  not  mean,  however,  that  separate  allow- 
ances cannot  be  made  to  different  parties  in  the  same  action. 
Where  an  extra  allowance  is  made  in  a  decree  for  partition 
and  sale,  a  further  extra  allowance  cannot  be  made  in  the  same 
action,  on  the  making  of  a  decree  confirming  the  sale  and  di- 
recting the  distribution  of  the  proceeds.'*' 

T*s  See  Matter  of  Holden,  126  N,  Y.  589;  Pierson  v.  Drexel,  11  Abb. 
N.  C.  150;  Chester  v.  Jumel,  24  State  Rep,  230,  5  N.  Y.  Supp.  823. 

'"Smith  V.  Green,  8  Civ.  Proc.  R.  (Browne)  163.  Compare,  how- 
ever, Durant  v.  Pierson,  33  State  Rep,  207,  19  Civ.  Proc,  R,  (Browne) 
203,   12   N,   Y,   Supp.   145. 

'^sporemus  v.  Crosby,  66  Hun,  125,  20  N.  Y.  Supp,  906,  and  cases 
cited. 

7«  Matter  of  Holden,  126  N.  Y.  589. 

'"Flynn  v.  Equitable  Life  Assur.  Soc,  18  Hun,  212;  Bank  of  Mobile 
V.  Phoenix  Ins,  Co.,  N.  Y.  Daily  Reg  Dec.  24,  1883;  Monnett  v  Merz, 
30  Abb.  N.  C.  281,  24  N.  Y.  Supp,  485, 

74S  Upon  the  second  trial  of  an  ejectment  action  had  under  Code 
Civ.  Proc.  §  1525,  the  court  may  grant  an  extra  allowance,  although 
one  was  also  granted  and  paid  to  the  same  party  on  the  former  trial. 
Wing  V,  De  La  Rionda,  131  N,  Y.  422;  Bolton  v,  Shriever,  135  N,  V.  65. 

749  Brewer  v.   Brewer,  11   Hun,  147. 
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§  2166.    Actions  and  proceedings  in  which  allowed. 

Additional  allowances,  in  addition  to  those  demandable  as  a 
matter  of  right,  may  be  awarded,  in  the  discretion  of  the  court, 
to  any  party,  in  four  classes  of  proceedings,  viz. : 

1.  Actions  to  foreclose  a  mortgage  on  real  property.'"'" 

2.  Actions  for  the  partition  of  real  property. 

3.  Difficult  and  extraordinary  actions. 

4.  Special  proceeding  by  certiorari  to  re/iew  an  assessment, 
except  in  the  first  and  second  judicial  districts. 

In  the  actions  mentioned,  however,  a  defense  must  have  been 
interposed. 

An  allowance  cannot  be  awarded  in  a  "difficult  and  extraor- 
dinary" action  unless  there  is  some  basis  on  which  the  per 
cent  authorized  by  statute  may  be  computed.''^^ 

It  will  be  necessary  to  consider  the  meaning  only  of  the 
third  class  of  cases  enumerated. 

"Difacult  and  extraordinary"  cases.     Prior  to  1859,  an 

allowance  could  be  granted  where  the  case  was  difficult  "or" 
extraordinary.  Now  the  case  must  be  difficult  ' '  and ' '  extraor- 
dinary. Attempts  to  define  the  terms  "difficult"  and  "ex-" 
traordinary  ""^  have  been  unsatisfactory.  An  early  case  de- 
cided under  the  old  Code  held  that  the  legislature  intended  to 
empower  the  court  to  award  an  allowance  in  all  "litigated 
trials,""^  but  such  rule  was  not  followed."*  The  practice  of  , 
making  an  allowance  in  "every"  ease  as  a  "difficult  and  ex- 
traordinary" case  is  condemned  in  a  recent  decision  of  the 
court  of  appeals'==  which  holds  that  the  words  "difficult  and 

"oThat  action  to  foreclose  need  not  be  "difficult  and  extraordinary," 
see  Lockwood  v.  Salmon  River  Paper  Co.,  49  State  Rep.  303,  20  N.  Y. 
Supp.  974 

'51  Basis  of  computation,  see  post,  §  2168. 

"2  The  word  "difficult"  should  be  applied  to  questions  of  law  in  the 
action  while  "extraordinai*y"  may  apply  to  acy  other  feature  or  cir- 
cumstance distinguishing  the  case  from  ordinary  actions.  Fox  v. 
Gould.  5  How.  Pr.  278.     See,  also.  Fox  v.  Fox.  22  How.  Pr.  453 

■53  Dyckman  v.  McDonald,  5  How,  Pr.  121.  See,  also,  Schwartz  ». 
Poughkeepsie  Mut.  F.  Ins,  Co.,  10  How.  Pr.  93. 

754  Fox  V.  Gould,  5  How.  Pr.  278. 

755  Standard  Trust  Co.  v.  New  York  Cent.  &  H,  R  R  Co  178  N.  T. 
407. 
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extraordinary"  must  be  given  their  usual  and  accepted  mean- 
ing, though  admitting  that  no  general  rule  specifying  the  pre- 
cise limitation  on  the  power  of  the  courts  to  grant  an  allow- 
ance can  be  laid  down.  In  the  fourth  department,  a  rigid 
rather  than  a  liberal  construction  has  been  given  to  the  phrase 
"difficult  and  extraordinary, "^^^  and  an  allowance  in  an  ac- 
tion to  recover  damages  for  injuries  at  a  railroad  crossing  has 
been  refiifeed  on  the  ground  that  while  the  case  may  be  diffi- 
cult it  is  not  extraordinary.''^^  Ordinarily  negligence  cases 
are  neither  "difficult"  nor  " extraordinary. "^'^^  As  a  matter 
of  fact,  the  courts  have  paid  very  little  attention  to  the  word 
"  extraordinary, "'°°  unless  cases  of  constant  occurrence  can  be 
considered  extraordinary .^°°  Whether  an  action  is  difficult 
and,  extraordinary  is  a  matter  largely  to  be  determined  by  the 
trial  court  and  the  discretion  exercised  will  not  be  disturbed 
on  appeal  except  in  case  of  clear  abuse.''"^  Whether  a  case  is 
difficult  is  to  be  determined  as  of  the  time  when  plaintiff  ob- 
tained an  ex  parte  order  of  discontinuance  and  not  by  the  sub- 
sequent litigation  as  to  the  validity  of  such  order.^"^  It  can- 
not be  determined  that  a  case  is  difficult  and  extraordinary 
where  judgment  is  rendered  on  sustaining  a  demurrer  to  the 
complaint  on  the  ground  that  the  court  has  no  jurisdiction  of 
the  cause  of  action.'''^ 

In  order  to  determine  whether  a  case  is  difficult  and  ex- 
traordinary, it  has  been  held  that  the  engagement  of  expert 

766  Swan  V.  Stiles,  94  App.  Div.  117,  125,  87  N.  Y.  Supp.  1089. 

757  Smith  V.  Lehigh  Valley  R.  Co.,  77  App.  Div.  47,  80  N.  Y.  Supp. 
390. 

758  Standard  Trust  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N. 
Y.  407.  Followed  in  Harvey  v.  Fargo,  99  App.  Div.  599,  91  N.  Y.  Supp. 
84,  and  Wright  v.  Fleischmann,  99  App.  Div.  547,  91  N.  Y.  Supp.  116. 

769  Allowance  awarded  in  action  for  goods  sold  and  delivered.  Na- 
tional  Lead   Co.   v.   Dauchy,    22   Misc.   372,   49   N.   Y.    Supp.   379. 

7e»That  they  cannot,  see  Duncan  v.  De  Witt,  7  Hun,  184;  Smith  v. 
Lehigh  Valley  R.  Co.,  77  App.  Div.  47,  80  N.  Y.  Supp.  390. 

761  Seagrist  v.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949;  Proctor 
V.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459,  and  cases  cited. 

762  Angler  v.  Ha?;er,  51  App.  Div.  171.  64  N.  Y.  Supp.  692. 

703  Genet  v.  Delaware  &  H.  Canal  Co.,  57  Hun,  174,  10  N.  Y.  Supp.  467. 
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counsel  to  assist  the  attorneys  of  record  may  be  considered/"* 
as  may  the  fact  that  plaintiff's  attorney  has  a  contingent 
interest  in  the  verdict/''^  or  that  the  verdict  is  a  very  large  one 
and  dangerously  near  being  excessive,'"*  or  the  amount  in- 
volved,'"' or  the  length  of  time  the  trial  lasted,'"*  or  that  the 
preparation  for  trial  was  expensive  arid  the  trial  long  and 
tedious,'""  or  preparation  and  travel  in  obtaining  a  change  of 
place  of  trial,""  or  that  the  recovery  was  far  le^s  than  the  de- 
mand,"^ or  that  more  than  one  trial  has  been  had,"^  or  that  a 
large  number  of  witnesses,  including  experts,  were  exam- 
ined.'" Where  the  ease  was  one  of  fact  necessarily  within  a 
narrow  compass,  only  five  witnesses  being  sworn  at  the  trial, 
and  the  plaintiff,  his  counsel  and  all  the  witnesses,  live  at  the 
place  of  trial,  the  ease  was  not  an  extraordinary  or  difficult 
one."*  "Where  an  action,  if  difficult  and  extraordinary,  is  so 
by  reason  of  the  advancement  of  claims  by  plaintiff,  which  are 
subsequently  abandoned,  an  extra  allowance  to  plaintiff  should 
not  be  granted.""  So  .where  the  difficulty  or  length  of  the  liti- 
gation is  caused  by  plaintiff's  claiming  more  than  he  can  re- 
cover, he  should  not  have  an  allowance."" 

7«4  Kilmer  v.  Evening  Herald  Co.,  70  App.  Div.  291,  75  N.  Y.  Supp. 
243. 

765,  766  Allen  V.  Albany  R.  Co.,  22  App.  Div.  222,  47  N.  Y.  Supp.  1017. 

767  Gooding  V.   Brown,    35   Hun,   153. 

768  Sackett  v.  Ball,  4  How.  Pr.  71;  Howard  v.  Rome  &  T.  Plank-Road 
Co.,  4  How.  Pr.  416;  Fort  v.  Gooding,  9  Barb.  388.  An  allowance  ought 
not  to  be  granted  on  a  trial  of  an  ordinary  case  occupying  only  two 
or  three  hours,  though  the  questions  were  somewhat  complicated. 
Dexter  v.  Gardner,  1  Code  R.  (N.  S.)  80,  5  How.  Pr.  417.  Action  on 
short  cause  calendar  is  not  difficult.  Gillespy  v.  Bilbrough,  15  App. 
Div.  212,  44  N.  Y.  Supp.  260. 

703  Seagrist  v.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949. 

770  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459. 

771  Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  92  Hun,  53,  36  N.  Y.  Supp. 
729. 

772  Comlns  V.  Jefferson  Sup'rs,  3  T.  &  C.  296 ;  Lahey  v.  Kortright,  58 
Super.  Ct.  (26  J.  &  S.)  576,  11  N.  Y.  Supp.  47;  Shiels  v.  Wortmann,  30 
State  Rep.  173,  8  N.  Y,  Supp.  799. 

773  McCulloch  V.  Dobson,  39  State  Rep.  908,  15  N.  Y.  Supp.  602. 

774  Powers  V.  Wolcott,  12  How.  Pr.  565. 

775  Hinman  v.  Ryder,  44  Super.  Ct.  (12  J.  &  S.)  330. 
77S  Sands  v.  Sands,  6  How.  Pr.  453. 
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An  extra  allowance  will  be  granted  to  the  party  successful 
on  a  new  trial,  although  not  difficult  or  extraordinary,  where, 
although  the  same  party  was  successful  on  the  first  trial,  which 
was  of  a  difficult  and  extraordinary  nature,  the  judgment  was 
reversed  and  a  new  trial  ordered."^ 

Special  proceedings.     An  allowance  cannot  be  awarded 

in  special  proceedings,"*  except  in  certiorari  proceedings  to 
review  an  assessment,'^*  and,  in  some  cases,  in  condemnation 
proceedings.'"* 

§  2167.    Allowance  where  no  trial  has  been  had. 

It  is  not  necessary  that  a  trial  should  take  place  to  entitle 
the  prevailing  party  to  an  allowance,  but  it  is  enough  that  a^ 
defense  has  been  interposed.'*^  And  a  defense  need  not  be 
interposed  to  authorize  an  allowance  not  in  excess  of  two  hun- 
dred dollars  in  an  action  to  foreclose  a  mortgage.  But  the 
order  cannot  be  made  when  an  issue,  either  of  law  or  fact,  re- 
mains to  be  determined  as  to  any  of  the  parties.'*''  An  allow- 
ance can  be  granted  only  on  recovery  of  final  judgment.'*' 
An  interlocutory  judgment  providing,  inter  alia,  for  a  refer- 
ence of  the  question  of  damages  and  that  on  the  confirmation 
of  the  report  a  final  judgment  should  be  entered  for  the  dam- 
ages found  and  costs,  "together  with  an  allowance  in  addi- 

777  Howell  V.  Van  Slcklen,  70  N.  Y.  595. 

778  Matter  of  Brooklyn,  148  N.  Y.  107;  Matter  of  Holden,  126  N.  Y. 
589;  Matter  of  Grade  Crossing  Com'rs  of  Buffalo,  20  App.  Div.  271,  46 
N.  Y.  Supp.  1070;  German  Sav.  Bank  v.  Sharer,  25  Hun,  409.  Allowance 
in  mandamus  proceedings.  People  v.  Hertle,  46  App.  Div.  505,  60  N.  Y. 
Supp.  23,  61  N.  Y.  Supp.  965;  People  v.  Coler,  58  App.  Div.  347,  68  N.  Y. 
Supp.  1101. 

779  Code  Civ.  Proc.  §  3253.  Allowance  cannot  be  awarded  in  first 
or  second  judicial  district.    Id. 

780  Code  Civ.  Proc.  §  3372. 

781  Carter  v.  Clark,  32  Super.  Ct.  (2  Sweeny)  189;  Lockwood  v.  Sal- 
mon River  Paper  Co.,  49  State  Rep.  303,  20  N.  Y.  Supp.  974. 

782  Bush  V.  O'Brien,  52  App.  Div.  452,  65  N.  Y.  Supp.  131. 
783Bostwick  V.  Tioga  R.  Co.,  17  How.  Pr.  456;  Rudd  v.  Robinson,  54 

Hun,  339,  7  N.  Y.  Supp.  535;  De  Stuckle  v.  Tehuantepec  R.  Co.,  3  Civ. 
Proc.  R.  (Browne)  410. 
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tion  to  costs,  the  amount  thereof  to  be  fixed  by  the  court  on 
the  entry  of  final  judgment,"  does  not  require  the  court  to 
grant  an  extra  allowance  where  the  reference  was  aban- 
doned."* 

When  defense  is  interposed.     The  Code  provides  that  a 

dcionse  must  be  interposed  to  entitle  a  party  to  an  additional 
allowance  except  in  partition  actions,'*^  and  in  foreclosure  suits 
where  not  more  than  two  hundred  dollars  is  sought  as  an  al- 
lowance.'^" Pursuant  to  this  provision  an  allowance  is  re- 
fused where  a  controversy  is  submitted  on-  an  agreed  state- 
ment of  facts.'^'  A  defense  is  interposed  where  there  is  an 
answer  merely  setting  up  denials,'^*  or  where  a  demurrer  is  in- 
terposed.'*°  A  defense  is  not  interposed,  however,  so  as  to  en- 
title plaintiff  to  an  allowance  where  a  defendant  merely  alleges 
that  another  defendant  is  indebted  to  him.'^°° 

On  discontinuance.     Plaintiff  may  be  required  to  pay 

an  extra  allowance  as  a  condition  of  being  allowed  to  discon- 
tinue, after  issue  joined."^     And  the  fact  that  there  is  no  issue 

78*  Rawlinson  v.  Brainerd  &  Armstrong  Co.,  53  App.  Div.  147,  65  N. 
y.  Supp.  762. 

785  Grossman  v.  Wyckoff,  64  App.  Div.  554,  557,  72  N.  Y.  Supp.  337. 

786  Code  Civ.  Proc.  §  3253. 

787  People  V.  Fitchburg  R.  Co.,  133  N.  Y.  239. 

788  Strauss  v.  Union  Cent.  L.  Ins.  Co.,  33  Misc.  571,  67  N.  Y.  Supp. 
931,  which,  however,  criticizes  the  rule. 

789  New  York  El.  R.  Co.  v.  Harold,  30  Hun,  466;  Vietor  v.  Halstead, 
38  State  Rep.  407,  60  Hun,  578,  14  N.  Y.  Supp.  516;  Winne  v.  Panning, 
19  Misc.  410,  78  State  Rep.  262,  44  N.  Y.  Supp.  262. 

790  Defendorf  v.  Detendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 

781  Kilmer  v.  Evening  Herald  Co.,  70  App.  Div.  291,  75  N.  Y.  Supp. 
243;  Jaffray  v.  Goldstone,  62  Hun,  52,  16  N.  Y.  Supp.  430.  Where  an 
order  of  discontinuance  was  entered  pursuant  to  a  stipulation  that  it 
should  be  without  prejudice  to  a  motion  for  an  extra  allowance  and 
if  the  allowance  was  granted  and  not  paid  defendant  could  move  to 
vacate  the  order  ex  parte,  the  special  term  still  had  jurisdiction  of 
the  action  to  award  an  extra  allowance.  Harlem  Bridge,  M.  &  F.  R. 
Co.  V.  Town  Board  of  Westchester,  143  N.  Y.  59.  Where  of  three  ac- 
tions, two  had  been  decided  against  plaintiff,  an  extra  allowance  on 
discontinuing  the  third  was  justifiable,  although  it  had  been  stipulated 
that  all  three  suits  were  to  abide  the  result  of  the  secotid.  Stallman 
V.  Kimberly,  33  State  Rep.  813,  11  N.  Y.  Supp.  518. 
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at  the  time  of  the  discontinuance  is  immaterial  if  the  cause  has 
ever  been  at  issue.'''^  So  the  receiving  costs  of  discontinuance 
does  not  necessarily  prejudice  a  pending  motion  for  an  allow- 
ance.'"" Where  plaintiff  is  allowed  to  discontinue  on  payment 
of  costs  to  be  taxed,  and  of  any  extra  allowance  which  may 
be  awarded  to  the  defendant,  with  leave  to  move  therefor, 
defendant's  right  to  move  for  the  allowance  is  not  precluded 
by  plaintiff's  failure  to  pay  the  costs  as  taxed.''"* 

On  dismissal  for  plaintiff's  failure  to  appear.  An  al- 
lowance may  be  granted  on  the  dismissal  of  the  complaint  be- 
cause of  plaintiff's  failure  to  appear.^'" 

Where  action  abates.     Where  an  action  abates  by  the 

death  of  plaintiff,  an  additional  allowance  should  not  be 
awarded  to  defendant  where  there  is  no  reason  to  suppose  that 
plaintiff  would  not  have  recovered  if  he  had  lived. ^"° 

Where  judgment  is  rendered  on  frivolous  pleading.    An 

allowance  may  be  granted  where  judgment  is  rendered  on  a 
frivolous  pleading.'''^ 

Where  offer  of  judgment  is  made.     On  the  acceptance 

of  an  offer  of  judgment,  an  allowance  may  be  awarded  to  the 
party  accepting;''^*  and  so  where  the  offer  is  refused  and  the 
party  does  not  recover  a  more  favorable  judgment,  the  party 
making  the  offer  may  be  awarded  an  allowance.''"* 

792Moultoii  V.  Beecher,  11  Hun,  192. 

793Moultoii  V.  Beeclier,  1  Abb.  N.  C.  193,  52  How.  Pr.  182;  Id.  230; 
judgment  affirmed  53  How.  Pr.  86,  11  Hun,  192. 

7»*Polsom  V.  Van  Wagner,  14  Abb.  Pr.    (N.  S.)   44,  7  Lans.  309. 

795  Mills  V.  Watson,  45  Super.  Ct.  (13  J.  &  S.)  591. 

'SO  McKeen  v.  Fish,  33  Hun,  28. 

797  First  Nat.  Bank  of  Plattsburgh  v.  Bush,  47  How.  Pr.  78. 

798Coates  V.  Goddard,  34  Super.  Ct.  (2  J.  &  S.)  118;  Safety  Steam- 
Generator  Co.  V.  Dickson  Mfg.  Co.,  61  Hun,  335,  40  State  Rep.  681,  21 
Civ.  Proc.  R.  (Browne)  329,  16  N.  Y.  Supp.  32.  Contra,  Davison  v. 
Waring,  9  How.  Pr.  254;  Pool  v.  Osborn,  8  Civ.  Proc.  R.  (Browne)  232, 
note. 

799  Hirschcpring  v.  Boe,  20  Abb.  N.  C.  402,  13  Civ.  Proc.  R.  (Browne) 
125;  Laiidon  v.  Van  Etten,  57  Hun,  122,  32  State  Rep.  439,  19  Civ.  Proc. 
R.  (Browne)  78,  10  N.  Y.  Supp.  802. 
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§  2168.    Basis  of  computation. 

The  question  as  to  the  basis  of  computation  is  involved  in 
two  ways.  First,  it  is  often  objected  that  no  allowance  can 
be  granted  because  there  is  no  basis  on  which  to  compute  the 
statutory  percentage;  second,  conceding  that  there  is  a  basis, 
it  is  contended  that  the  basis  on  which  computed  is  not  the 
proper  one.  These  two  questions  will  be  considered  together. 
The  Code  provides  that  in  an  action  to  foreclose  a  mortgage, 
the  basis  of  computation  is  the  sum  due  or  claimed  to  be  due 
on  the  mortgage,  while  in  any  other  action  or  special  proceed- 
ing in  which  the  allowance  may  be  awarded  and  in  which  a 
defense  has  been  interposed,  the  basis  is  "the  sum  recovered  or 
claimed,  or  the  value  of  the  subject-matter  involved.  "^°°  The 
phrase  to  be  construed, is  "the  sum  recovered  or  claimed,  or 
the  value  of  the  subject-matter  involved."  General  rules  will 
first  be  laid  down  and  then  the  subject-matter  of  specific  ac- 
tions will  be  considered.  Little  trouble  is  experienced  in  com-  • 
mon-law  actions  where  damages  are  sought,  since  the  amount 
demanded  in  the  pleadings  suffices  as  a  basis  if  there  is  no 
judgment  for  plaintiff  on  the  merits,  while  the  amount  of  the 
verdict  is  the  basis  of  the  computation  if  plaintiff  succeeds  on 
the  merits.  In  actions  seeking  equitable  relief,  however,  there 
is  considerable  difficulty  in  determining  what  shall  be  the  basis 
of  computation  where  plaintiff  is  refused  relief  or  where  the 
decree  awards  him  merely  equitable  relief.  Of  course  if  there 
is  no  basis  of  computation,  no  allowance  can  be  awarded.*" 

If  a  judgment  for  damages  is  recovered  in  a  common-law 
action,  the  amount  thereof  is  ordinarily  the  basis  of  compijta- 
tion,  and  an  allowance  may  be  awarded  on  the  whole  amount 
recovered  though  defendant  admits  a  partial  liability,  on  the 
trial.*"^  The  basis  is  the  amount  of  the  verdict  without  inter- 
est unless  the  court  orders  otherwise.'"^ 

Where  there  is  no  judgment  on  the  merits  in  an  action,  if  a 

800  Code  Civ.  Proc.  §  3253. 

801  People  V.  Flagg,  25  Barb.  652,  656. 

802  Austin  V.  Hartwig,  49  Super.  Ct.  (17  J.  &  S.)  256. 

803  Clegg  V.  Aikens,  17  Abb.  N.  C.  88. 
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sum  is  demanded  in  the  complaint,  the  amount  may  be  based 
on  the  amount  "claimed"  therein.*"*  But  it  has  been  held  that 
no  allowance  to  "plaintiff"  will  be  computed  on  the  amount 
claimed  in  the  complaint.^""  The  sum  "claimed"  does  not  re- 
fer to  a  merely  formal  claim  for  damages  in  an  equity  suit 
which  has  been  either  expressly  or  tacitly  abandoned  by  the 
party.^"'  Where  notice  is  served  with  the  summons,  that  in 
case  of  default  plaintiff  will  take  judgment  for  a  sum  specified, 
this  is  his  statement  of  the  amount  involved,  so  as  to  preclude 
him  from  claiming  tha-t  there  is  no  basis  for  computation  of  an 
allowance.'"^  The  basis  in  an  action  for  conversion,  where  the 
value  of  the  property  appeared  on  the  trial,  is  such  value  and 
not  the  amoimt  demanded  in  the  complaint  even  where  the  al- 
lowance is  granted  to  defendant.*"* 

When  there  is  no  "sum  recovered  or  claimed"  the  allowance 
must  be  based  on  "the  value  of  the  subject-matter  in- 
volved."*"^ It  follows  that  in  sach  a  ease  an  allowance  is  not 
authorized  (1)  where  the  subject-matter  involved  is  not  ca- 
pable of  a  money  value  or  (2)  where  the  value  is  not  shown.*^" 
The  word  "involved,"  as  used  herein,  means  "afPected."*" 
The  subject-matter  involved  on  which  the  percentage  is  to  be 
computed  is  that  which  is  to  be  directly  affected  by  the  re- 
sult of  the  action.*"  If  damages  are  recovered,  it  would  seem 
that  the  amount  of  damages  is  the  basis  rather  than  the  value 

804  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459;  People  v. 
Bootman,  95  App.  Div.  469,  88  N.  Y.  Supp.  887,  892. 

805  Wilkinson  v.  Tiffany,  4  Abb.  Pr.  98. 

806  Deuterman  v.  Gainsborg,  54  App.  Div.  575,  581,  66  N.  Y.  Supp. 
1009. 

807  Adams  v.  Arkenburgh,  106  N.  Y.  615. 

808  Saratoga  &  W.  R.  Co.  v.  McCoy,  9  How.  Pr.  339. 

809  Husted  V.  Thomson,  38  App.  Div.  315,  57  N.  Y.  Supp.  9. 

810 Bradley  v.  Walker,  44  State  Rep.  213,  22. Civ.  Proc.  R.  (Browne) 
1,  17  N.  Y.  Supp.  383;  Conaughty  v.  Saratoga  County  Bank,  92  N.  Y. 
401. 

811  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305. 

812  People  V.  Albany  &  V.  R.  Co.,  16  Abb.  Pr.  465;  Coleman  v.  Chaiin- 
cey,  30  Super.  Ct.  (7  Kob.)  578. 

N.  Y.  Prac— 189. 


3010  COSTS.  §  2168 

Art.  V.     Amount. — D.  Additional  Allowances. — 2.  As  of  Discretion. 

of  the  subject-matter  involved  if  the  damages  are  the  prin- 
cipal thing,  i.  e.,  if  the  subject-matter  is  only  incidentally  in- 
volved."^^  For  instance,  in  a  purchaser's  action  to  recover 
back  the  amount  paid  upon  the  contract  and  his  expenses,  on 
the  ground  of  defective  title,  an  extra  allowance  must  be  based 
upon  the  recovery  of  damages,  the  value  of  the  subject-matter 
incidentally  involved  not  being  material.*^*  It  is  not  sufficient 
to  sustain  the  allowance  that  the  ease  was  one  where  there 
might  have  been  a  pecuniary  value  to  the  "subject-matter," 
where  the  value  is  not  shown  and  no  evidence,  admission,  or 
proof  given  from  which  the  court  could  arrive  at  a  conclusion 
as  to  value. ^^°  For  instance,  where  there  is  no  evidence  of  the 
value  of  the  leasehold  property  at  the  time  of  the  trial,  the 
possession  of  which  is  sought  to  be  recovered,  there  is  no  basis 
for  an  allowance. *^°  So  where  the  subject-matter  of  the  liti- 
gation is  the  right  of  the  state  to  have  the  waters  of  a  river 
flow  free  and  unobstructed,  no  allowance  can  be  granted  in 
the  absence  of  proof  of  the  value  of  that  right.*^'  So,  in  an 
action  to  redeem  from  a  forfeiture,  no  allowance  can  be  awarded 
where  the  value  of  the  property  sought  to  be  redeemed  is  not 
shown. *^'  The  fact  that  a  possible  money  value  may  accrue 
incidentally  does  not  warrant  the  granting  of  an  allowance.'^' 
The  statement  of  plaintiff's  counsel  in  his  opening  address 
as  to  the  amount  involved  may  constitute  a  sufficient  basis  for 
an  allowance. ^^^ 

813  Action  to  atate  a  nuisance.  Rotliery  t.  New  York  Rubber  Co., 
90  N.  Y.  30;  People  v.  Adams,  128  N.  Y.  129;  Ogdensburgh  &  L.  C. 
R.  Co.  V.  Vermont  &  C.  R.  Co.,  63  N.  Y.  176. 

81*  Moore  v.  Appleby,  108  N.  Y.  237. 

815  Hanover  P.  Ins.  Co.  v.  Germania  F.  Ins.  Co.,  138  N.  Y.  252,  257. 
Averment  of  value  in  answer,  denied  in  reply,  is  insufficient.     Id. 

816  Werner  v.  Franklin  Nat.  Bank,  49  App.  Div.  423,  428,  63  N.  Y. 
Supp.  383. 

81T  People  v.  Page,  39  App.  Div.  110,  122,  56  N.  Y.  Supp.  834,  58  N. 
Y.   Supp.  239. 

818  Weeks  v.  Silver  Islet  Consol.  Min.  &  Lands  Co.,  58  Super.  Ct.  (26 
J.  &  S.)  247,  32  State  Rep.  417,  19  Civ.  Proc.  R.  (Browne)  87,  11  N. 
Y.  Supp.  48. 

819  Sobneider  v.  Rochester,  50  App.  Div.  22,  25,  63  N.  Y.  Supp.  360. 
«2o  Rutty  V.  Person,  6  Civ.  Proc.  R.  (Browne)  25. 
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In  an  action  by  one  railroad  company  to  determine  the  va- 
lidity of  a  lease  of  its  road  to  another,  the  subject-matter  is 
the  lease  and  not  the  value  of  the  road.^^^  In  an  action  to  de- 
termine the  validity  of  a  contract,  the  "subject-matter  in- 
volved" is  the  whole  claim,  and  not  the  profits  which  might 
have  been  made  on  such  contract.'^^  In  an  action  involving 
an  annuity,  an  allowance  is  to  be  based  upon  the  value  of  the 
amount  due  for  past  instalments,  and  not  upon  .the  value  of 
future  instalments.^^^  Where  an  action  involves  shares  of  bank 
stock,  the  value  of  which  is  not  proven,  the  court  will  assume 
that  they  are  worth  their  par  value,  and  an  allowance  will  be 
based  upon  such  valuation  and  cannot  exceed  it.^^* 

There  is  a  basis  for  computation  in  an  action  to  foreclose 
a  mechanic's  lien,*^*  but  not  in  an  action  for  a  divorce  or  a 
separation,'^*  nor  in  an  action  merely  to  reform  a  written  in- 
strument,'^^ nor  in  an  action  to  try  title  to  office,'^'  nor  in  an 
action  to  remove  an  officer  for  misconduct,'^'  nor  in  an  action 
to  set  aside  an  award  where  no  valuation  can  be  placed  on  the 
award.''" 

821  Ogdensburgh  &  L.  C.  R.  Co.  v.  Vermont  &  C.  R.  Co.,  63  N.  Y.  176. 

822  Mingay  v.  Holly  Mfg.  Co.,  99  N.  Y.  270. 

823  Arthur  v.  Dalton,  14  App.  Div.  115,  43  N.  Y.  Supp.  581. 
824Smit]i  V.  Baker,  42  Hun,   504. 

826Lawson  v.  Reilly,  13  Civ.  Proc.  R.  (Browne)  290;  Horgan  v.  Mc- 
Kenzle,  43  State  Rep.  131,  17  N.  Y.  Supp.  174, 

826  Sum  for  counsel  fees  may  be  ordered  paid.  Bentley  v.  Bentley, 
3  Month.  Law  Bui.  76;  Van  Vleck  v.  Van  Vleck,  21  App.  Div.  272,  47 
N.  Y.  Supp.  470;  Pountney  v.  Pountney,  32  State  Rep.  335,  10  N.  Y. 
Supp.  192. 

827Heert  v.  Cruger,  14  Misc.  508,  35  N.  Y.  Supp.  1063.  See,  also, 
Christopher  &  Tenth  St.  R.  Co.  v.  Twenty-Third  St.  R.  Co.,  48;  State 
Rep.  805,  20  N.  Y.  Supp.  556. 

828  People  V.  Flagg,  25  Barb.  652. 

829  People  v.  Adams,  128  N.  Y.  129.  No  allowance  can  be  granted 
in  an  action  for  the  removal  of  a  president  of  an  insurance  company 
for  misconduct,  although  there  is  an  allegation  in  the  complaint  that 
money  has  been  lost  by  the  mismanagement  of  the  defendant,  if  tUe 
plaintiff  claims  no  interest  in  it.  People  v.  Giroux,  29  Hun,  24S. 
So  in  an  action  to  remove  an  assignee  for  creditors.  Meyer  v.  Ras- 
quin,  20  Wldy.  Dig.  98. 

830  Hoffman  v.  De  Graaf,  39  Hun,  G48. 
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Where  counterclaim  is  interposed.    "Where  a  defendant 


recovers  on  a  counterclaim,  his  extra  allowance  is  not  limited 
to  a  per  cent  on  the  amount  of  the  counterclaim,  but  it  may 
be  computed  on  the  amount  of  the  plaintiff's  claim.*'^  So 
plaintiff  may  have  an  extra  allowance  not  only  upon  the  sum 
recovered  in  the  action,  but  upon  the  basis  of  the  coimter- 
claim  determined  against  •  defendant.^'^  But  if  defendant  sets 
up  a  counterclaim  and  recovers  any  sum  thereon,  plaintiff  can- 
not be  awarded  any  allowance  for  any  amount  on  the  coun- 
terclaim.'^' And  where  a  counterclaim  is  not  submitted  to  the 
jury  plaintiff  is  not  entitled  to  an  allowance  based  upon  the 
counterclaim,  as  he  has  never  been  called  upon  to  meet  it 
either  by  reply,  or  by  evidence  on  the  trial.'^* 

— —  Where  one  sues  for  a  part  of  a  fund.  The  share  claimed 
by  plaintiff,  not  the  whole  fund  or  interest,  is  the  basis  where 
one  sues  for  himself  alone  or  where  he  sues  for  himself  and 
all  others  similarly  situated  where  no  others  come  in  as  plain- 
tiffs ;*'°  except  that  in  partition  the  value  of  the  whole  prop- 
erty, and  not  that  of  plaintiff's  share  only,  is  the  subject- 
matter  involved.*^' 

Actions  in  general  where  injunctive  relief  is  sought.   An 

allowance  cannot  be  awarded  in  an  action  where  injunctive  re- 
lief is  sought  unless  damages  are   claimed  or  recovered  or 

831  Vilmar  v.  Schall,  61  N.  Y.  564. 

832  Woonsocket  Rubber  Co.  v.  Rubber  Clothing  Co.,  62  How.  Pr.  180; 
Barclay  v.  Culver,  4  Civ.  Proc.  R.  (Browne)  365,  66  How.  Pr.  342; 
Lissberger  v.  Schoenberg  Metal  Co.,  2  City  Ct.  R.  158. 

833  Bates  V.  Fish  Bros.  Wagon  Co.,  50  App.  Div.  38,  44,  63  N.  T.  Supp. 
649. 

834Knauth  v.  Wertheim,  26  Abb.  N.  C.  369,  14  N.  T.  Supp.  391; 
Barnes  v.  Denslow,  30  State  Rep.  315,  9  N.  Y.  Supp.  53. 

835  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305;  Mills  v. 
Ross,  39  App.  Div.  563,  57  N.  Y.  Supp.  680;  Devlin  v.  City  of  New 
York,  15  Abb.  Pr.  (N.  S.)  31.  In  an  action  by  a  partner  against  his 
co-partners,  to  secure  a  one-iourth  interest  in  a  lease,  alleged  to  be- 
long to  the  firm,  the  value  of  such  one-fourth,  and  not  of  the  entire 
lease,  is  the  proper  basis  of  an  allowance  to  plaintiff.  Struthers  T. 
Peai-ce,  51  N.  Y.  365. 

836  Doremus  v.  Crosby,  66  Hun,  125,  20  N.  Y.  Supp.  9j06. 
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the  value  of  the  subject-matter  is  shown.^^^  The  basis  is  usual- 
ly the  subject-matter  involved.  For  instance,  if  the  action  is 
to  restrain  the  violation  of  an  easement,  the  value  of  the  ease- 
ment is  the  proper  basis.*'*  There  is  no  basis  in  an  action 
brought  s'olely  to  restrain  another  action,*'^  nor  in  an  action 
to  enjoin  a  breach  of  an  agreement  not  to  carry  on  business 
within  a  certain  territory,**"  nor  in  an  action  to  restrain  offi- 
cers from  acting  until  their  title  to  the  office  can  be  adju- 
dicated,**^ nor  in  an  action  to  enjoin  interference  with  an 
easement  where  the  value  of  such  easement  is  not  proved,**^ 
nor  to  enjoin  the  erection  of  a  pier,**'  nor  to  enjoin  the  vio- 
lation of  a  covenant,***  nor  to  enjoin  the  running  of  cars  in 
violation  of  a  contract,**"  nor  to  enjoin  the  diverting  or  pol- 
luting of  a  stream,**®  nor  to  enjoin  a  railroad  company  from 
building  the  road  along  the  line  adopted  by  it.**''  So,  in  an 
action  to  restrain  increasing  the  height  of  a  party  wall,  if  the 
plaintiff  claims  no  right  or  property  in  the  materials  used  or 
the  value  of  the  erections,  there  is  no  basis  for  an  additional 
allowance.***  So  where  no  evidence  was  presented  as  to  the 
value  of  the  property  right  in  a  name  used  to  represent  the 
joint  business  of  plaintiff  and  a  defendant  which  it  was  claimed 
plaintiff  had  appropriated  and  the  use  of  which  defendant  de- 

837  See  Black  v.  Brooklyn  Heights  R.  Co.;  32  App.  Div.  468,  474, 
53  N.  Y.  Supp.  312;  Kitching  v.  Brown,  181  N.  Y. . 

838  Lattimer  v.  Livermore,  72  N.  Y.  174. 

839  Sprong  V.  Snyder,  6  How.  Pr.  11;  Powers  v.  "Wolcott,  12  How. 
Pr.  565.  • 

840  Diamond  Match  Co.  v.  Roeber,  35  Hun,  421,  430. 
8"Voorhis  v.  French,  47  Super.  Ct.    (15  J.  &  S.)   364. 

842  Easement  is  subject-matter  involved.  Johnson  v.  Shelter  Island 
Grove  &  Camp  Meeting  Ass'n,  122  N.  Y.  330. 

843  People  V.  New  York  &  S.  I.  Ferry  Co.,  68  N.  Y.  71. 

8"  Bradley  v.  Walker,  44  State  Rep.  213,  22  Civ.  Proc.  R.  (Browne) 
1,  17  N.  Y.  Supp.  383;   Atlantic  Dock  Co.   v.  Libby,  45  N.  Y.  499. 

"« Christopher  &  Tenth  St.  R.  Co.  V.  Twenty-third  St.  R.  Co.,  48 
State  Rep.  805,  20  N.  Y.  Supp.  556. 

846Godley  v.  Kerr  Salt  Co.,  3  App.  Div.  17,  37  N.  Y.  Supp.  988. 

847  People  V.  Genesee  Valley  Canal  R.  Co.,  95  N.  Y.  666. 

848  Musgrave  v.  Sherwood,  29  Hun,  475. 
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manded  to  have  restrained,  no  extra  allowance  can  be  granted 
to  defendant. ^*° 

There  is  no  basis  in  an  action  to  restrain  the  continuance 
of  a  nuisance  where  no  damages  are  demanded,  notwithstand- 
ing it  is  shown  by  affidavit  that  the  property  of  defendant 
is  valued  at  a  certain  sum  and  that  if  plaintiff  succeeded  its 
value  would  be  a  certain  smaller  sum.*^"  But  if  it  is  sought 
to  enjoin  the  operation  of  a  plant  in  any  way  whatever,  the 
value  of  the  property  is  the  subject-matter  of  the  action.'^^ 

The  basis  is  the  value  of  the  trade  mark  in  an  infringement 
case  where  plaintiff  succeeds,  on  the  issue  as  to  the  right  to 
the  trade  mark,'"^  provided  the  value  thereof  is  shown,*^^  but 
if  defendant  succeeds  on  the  issue  as  to  the  trade  mark  right, 
it  follows  that  no  value  can  be  attached  to  plaintiff's  alleged 
trade  mark  right  which  is  the  subject-matter  involved.*" 

If,  in  an  injunction  suit,  title  to  the  property  in  dispute  is 
affected  by  the  judgment,  the  value  thereof  may  be  the  basis.**' 
But  if,  in  an  action  to  restrain  the  execution  of  a  final  deter- 
mination in  forcible  entry  proceedings,  the  leasehold  interest 
is  the  principal  subject  and  the  title  of  the  lessor  only  inci- 
dental, the  percentage  must  be  estimated  on  the  leasehold 
value.'*" 

840  Hanover  F.  Ins.  Co.  v.  Germania  F.  Ins.  Co.,  138  N.  Y.  252. 
860  Godley  v.  Kerr  Salt  Co.,  3  App.  Dlv.  17,  37  N.  Y.  Supp.  988. 

851  Empire  City  Subway  Co.  v.  Broadway  &  S.  A.  R.  Co.,  87  Hun, 
279,  33  N.  Y.  Supp.  1055. 

852  Perkins  v.  Heert,  14  Misc.  425,  36  N.  Y.  Supp,  434.  The  allow- 
ance is  not  to  be  computed  merely  on  the  amount  of  damages  re- 
covered. Munro  v.  Smith,  23  Abb.  N.  C.  275,  25  State  Rep.  624,  6 
N.  Y.  Supp.  426,  17  Civ.  Proc.  R.  (Browne)  158.  See,  as  contra,  Col- 
lins V.  Reynolds  Card  Mfg.  Co.,  2  Month.  La-W  Bui.  45. 

853  De  Long  v.  De  Long  Hook  &  Eye  Co.,  89  Hun,  399,  406,  35  N.  Y. 
Supp.  509.  In  Volger  v.  Force,  63  App.  Div.  122,  71  N.  Y.  Supp.  209, 
it  is  held  that  there  is  no  basis,  where  no  damages  are  awarded,  in 
the  absence  of  proof  of  injury  to  the  trade  mark,  decrease  in  the 
amount  of  sales,  or  decrease  in  profits. 

854  Dr.  Jaeger's  Sanitary  Woolen  System  Co.  v.  Le  Boutillier,  63 
Hi^n,  297,  17  N.  Y.  Supp.  786;  Dunlap  &  Co.  v.  Young,  68  App.  Div. 
137,  74  N.  Y.  Supp.  184. 

snn  Williims  V.  Western  Union  Tel.  Co.,  61  How.  Pr.  305. 
85C  Sheehy  v.  Kelly,  33  Hun,  543. 
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The  incidental  damage  likely  to  be  occasioned  is  not  the 
basis.*" 

Actions  where  franchise  is  involved.     In  actions  where 

a  franchise  is  the  subject-matter  of  the  action,  as  in  an  action 
to  dissolve  a  corporation,  an  allowance  may  be  awarded  only 
where  there  is  evidence  of  the  value  of  the  franchise. *^^ 

Actions  by  abutting  owners.     In  an  abutter's  action, 

the  sum  assessed  as  "fee  damages"  represents  the  value  of  the 
subject-matter  involved.^'*"  The  amount  claimed  in  the  com- 
plaint, where  denied  in  the  answer,  forms  no  basis.*^"  If  no 
damages  are  awarded,  proof  must  be  given  of  the  value  of  the 
subject-matter,  in  order  to  afford  a  basis  for  an  additional  al- 
lowance to  plaintiff.*"^ 

Taxpayer's    action.     An    allowance    may    be    granted 

either  to  defendant'®^  or  plaintiff, *°^  if  there  is  any  basis  for 
computation.  The  basis  in  a  taxpayer's  action  to  enjoin  the 
auditing  or  payment  of  a  bill  is  the  amount  of  the  claim.*''* 
So,  in  an  action  to  enj'oin  the  carrying  out  of  a  contract  to 
pay  a  certain  sum,  such  sum  is  the  subject-matter.**° 

Actions  to  cancel  written  instruments.    Where  there  is 

a  value  involved  which  may  be  ascertained,  an  allowance  may 

807  Rochester  &  H.  V.  R.  Co.  v.  Rochester,  17  App.  Div.  257,  45  N.  Y. 
Supp.  687. 

868  Hudson  River  Tel.  Co.  v.  Watervliet  Turnpike  &  R.  Co.,  135  N. 
Y.  393;  People  v.  Ulster  &  D.  R.  Co.,  128  N.  Y.  240;  Conaughty  v.  Sara- 
toga County  Bank,  92  N.  Y.  401;  People  v.  Rockaway  Beach  Imp.  Co., 
28  Hun,  356.  The  state  tax  upon  the  corporate  franchise  and  business 
of  a  corporation  furnishes  no  evidence  of  the  value  of  the  franchise 
upon  which  to  base  an  additional  allowance.  People  v.  Ulster  &  D.  R. 
Co.,  supra. 

859  Code  v.  Manhattan  R.  Co.,  70  Hun,  374,  24  N.  Y.  Supp.  422. 

860  Israel  v.  Metropolitan  R.  Co.,  10  Misc.  722,  31  N.  Y.  Supp.  816. 

861  Black  V.  Brooklyn  Heights  R.  Co.,  32  App.  Div.  468,  53  N.  Y.  Supp. 
312. 

862  Gordon  v.  Strong,  15  App.  Div.  519,  44  N.  Y.  Supp.  481;  Freeman 
V.  Brooks,  33  Misc.  450,  68  N.  Y.  Supp.  437. 

863  Chase  v.  Syracuse,  34  Misc.  144,  69  N.  Y.  Supp.  469. 

864  The  fact  that  the  claimants  were  not  parties  to  the  action  is 
immaterial.     Freeman  v.  Brooks,  33  Misc.  450,  68  N.  Y.  Supp.  437. 

805  Barker  v.  Town  of  Oswegatchie,  62  Hun,  208,  16  N.  Y.  Supp.  734. 
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be  awarded  in  an  action  to  cancel  a  written  instrument.  Thus, 
where  plaintiff  succeeded  in  an  action  to  compel  the  cancel- 
lation of  certain  bonds,  on  the  ground  that  they  were  invalid 
and  Toid,  but  the  validity  of  which  defendant  maintained, 
and  on  which  he  claimed  a  lien  for  money  paid,  there  was 
sufficient  evidence  of  value  to  entitle  the  plaintiff  to  an  allow- 
ance.'"* But  where  the  complaint  is  dismissed  and  the  value 
of  the  bonds  sought  to  be  canceled  is  not  shown,  there  is  no 
basis  for  an  allowance.'" 

Actions  for  specific  performance.    In  this  action  the 

value  of  the  property  is  the  basis  of  computation.^"* 

Actions  to  declare  a  deed  a  mortgage.     The  allowance 

may  be  computed  on  the  value  of  the  property  affected  by  the 
litigation.*"* 

Actions  to  quiet  title.     An  extra  allowance  cannot  be 

granted  in  an  action  to  set  aside  a  conveyance  as  a  cloud  upon 
title,  where  no  money  claim  is  made  and  nothing  but  the  va- 
lidity of  the  deed  is  involved.*™ 

Actions  relating  to  fraudulent  conveyances.  In  a  cred- 
itors'  suit,  the  allowance  must  be  based  on  the  amount  due  on 
the  judgment  and  not  on  the  value  of  the  land.*^^  However, 
there  is  no  basis  for  an  allowance  where,  though  the  title  is 
incidentally  involved,  the  real  controversy  is  concerning  plain- 
see  Sickles  V.  Richardson,  14  Hun,  110. 

867  Wood  V.  Lary,  47  Hun,  550. 

sosLahey  v.  Kortright,  58  Super.  Ct.  (26  J.  &  S.)  576,  32  State  Hep. 
112,  19  Civ.  Proc.  R.  .(Browne)   80,  11  N.  Y.  Supp.  47. 

869  Burke  v.  Candee,  63  Bsrb.  552. 

8T0  Donovan  v.  Wheeler,  67  Hun,  68,  22  N.  Y.  Supp.  54. 

871  National  Tradesmen's  Bank  v.  Wetmore,  10  State  Rep.  640;  Pot- 
ter V.  Farrington,  24  Hun,  551;  New  Mfg.  Co.  v.  Oalway,  23  Civ.  Proc. 
R.  (Browne)  239,  26  N.  Y.  Supp.  950;  Remington  Paper  Co.  v.  O'Dough- 
erty,  18  Wkly.  Dig.  190.  In  a  judgment  creditor's  suit  to  set  aside  a 
conveyance  as  being  in  fraud  of  creditors,  the  subject  involved  cannot 
exceed  the  amount  of  the  lien  of  the  plaintiff's  judgment,  and  an  ex 
tra  allowance  to  the  defendant  as  a  condition  of  dismissing  the  ac- 
tion in  excess  of  five  per  cent,  upon  that  amount  is  unauthorized. 
McConnell  v.  Manhattan  Const.  Co.,  16  Civ.  Proc.  R.  (Browne)  310, 
21  State  Rep.  870,  4  N.  Y.  Supp.  226. 
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tiff's  interest  therein,  concerning  the  value  of  which  there  is 
no  proof.^'^ 

Actions  involving  an  accounting.     In  an  action  for  an 

accounting,  no  fixed  or  definite  sum  being  claimed  in  the  com- 
plaint as  due  to  the  plaintiiT,  no  extra  allowance  can  be  granted 
upon  the  dismissal  of  the  complaint. *^^  In  an  acti'on  by  one 
partner  against  his  co-partner  to  dissolve  a  partnership  and 
for  an  accounting,  where  the  firm  is  insolvent,  there  is  no  basis 
for  an  allowance;  but  if  the  firm  is  solvent,  the  amount  in- 
volved is  the  proportion  of  the  firm  assets  to  which  plaintiff 
has  shown  himself  to  be  entitled.^^*  And  if,  though  the  firm 
is  insolvent,  plaintiff  seeks  to  recover  for  advances  made  to 
defendant  in  the  firm  business,  there  is  a  basis  for  an  allow- 
ance though  there  is  no  judgment  on  the  merits.*''^  But  if, 
in  an  action  for  an  accountirig  of  an  alleged  partnership,  the 
court  finds  that  there  is  no  partnership  and  no  proof  is  given 
of  the  value  of  any  matters  as  to  which  an  accounting  was 
asked,  there  is  nothing  upon  which  to  base  an  additional  al- 
lowance.""  '  In  an  action  for  an  accounting  against  a  bank 
with  which  trust  moneys  of  the  estate  have  been  deposited, 
the  subject-matter  is  the  deposit  of  trust  moneys  during  the 
period  in  controversy.*'^ 

Actions  relating  to  wills.    In  an  action  to  set  aside  tha 

probate  of  a  will,  an  allowance  may  be  awarded  though  plain- 
tiff fails  to  prosecute,"'  or  though  a  verdict  is  directed  for 
defendants.*'^'     The  amount  of  the  estate  furnishes  a  basis  for 

872  Maloy  V.  Associated  Lace  Makers'  Co.,  28  State  Rep.  735,  7  N.  Y. 
Supp.  958. 

873Budd  v.  Smales,  N.  Y.  Daily  Reg.  Marcli  19,  1884.  See,  also, 
Knapp  V.  Hammersley,  13  Civ.  Proc.  R.  (Browne)  258. 

874  Adams  v.  Arkenburgh,  106  N.  Y.  615;  Weaver  v.  Ely,  83  N.  Y.  89. 
If  firm  is  solvent,  and  partner  has  died,  the  share  of  his  personal  rep- 
resentatives is  the  basis.  Slater  v.  Slater,  99  App.  Div.  460,  91  N.  Y. 
Supp.  269. 

875  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459. 

876  Adams  v.  Sullivan,  42  Hun,  278. 

877  Amount  of  deposits,  so  far  as  proved,  held  the  value  of  subject- 
matter  involved.  Woodbridge  v.  First  Nat.  Bank,  45  App.  Div.  166, 
172,  61  N.  Y.  Supp.  258. 

878  Delmar  v.  Delmar,  65  App.  Div.   582,  72  N.  Y.   Supp.  959. 

879  Haughian  v.  Contau,  86  App.  Div.  290,  83  N.  Y.  Supp.  830. 
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computation.*'"  In  an  action  to  construe  a  will,  an  allowance 
may  be  awarded  to  either  party  or  to  all  the  parties/*^  except 
that  if  defendant's  demurrer  to  the  complaint  is  sustained  on 
the  ground  that  no  cause  of  action  is  stated,  there  is  no  basis 
for  an  extra  allowance. '°^ 

Actions  relating  to  policy  of  insurance.     The  basis  in 

an  action  to  set  aside  a  cancellation  and  reinstate  a  policy  is 
the  present  or  surrender  value  of  the  policy.'.*^  In  an  action 
on  a  Lloyds  policy  of  insurance,  the  basis  is  the  amount  sought 
to  be  recovered  of  the  defendant  sued,  and  not  the  amount  'of 
plaintiff's  loss.*'* 

'■ Actions  for  trespass.  The  sum  demanded  in  the  com- 
plaint in  an  action  for  trespass  may  be  taken  as  the  basis  of 
an  allowance  against  the  plaintiff  where  he  defaults.**'  So 
where  it  is  alleged  that  defendant  has  taken  $700,000  of  min- 
eral out  of  plaintiff's  mine  and  has  sold  and  received  therefor 
more  than  $250,000,  the  smaller  sum  may,  at  least,  be  regard- 
ed as  "the  amount  claimed  or  the  value  of  the  subject-matter 
involved."***  The  allowance  may  be  computed  on  the  value 
of  the  property  instead  of  on  the  amount  of  damages  where 
the  questi'on  of  title  is  the  main  issue. **^ 

Partition  suit.     The  property  sought  to  be  partitioned 

is  the  subject-matter  involved  in  a  partition  suit."*     An  allow- 

ssoDelmar  v.  Delmar,  65  App.  Div.  582,  72  N.  Y.  Supp.  959;  Seagrist 
V.  Sigrist,  20  App.  Div.  336,  46  N.  Y.  Supp.  949. 

881  Allen  V.  Stevens,  161  N.  Y.  123.  Contra,  Hafner  v.  Hafner,  34 
Misc.  99,  69  N.  Y.  Supp.  460.  But  if  plaintiff  is  successful,  lie  is  the 
only  person  entitled.  Brinckerlioff  v.  Farias,  52  App.  Div.  256,  65 
N.  Y.  Supp.  358. 

882  Opitz  V.  Hammen,  41  App.  Div.  468,  58  N.  Y.  Supp.  987.  See,  also, 
Perkins  v.  Whitney,  34  State  Rep.  951,  12  N.  Y.  Supp.  184. 

883  Strauss  v.  Union  Cent.  L.  Ins.  Co.,  33  Misc.  571,  67  N.  Y.  Supp. 
931. 

884  Laird  v.  Littlefield,  34  App.  Div.  43,  53  N.  Y.  Supp.  1082. 

885  Sentenis  v.  Ladew,  140  N.  Y.  463. 

886  Abbey  v.  Wheeler,  57  App.  Div.  417,  68  N.  Y.  Supp.  252. 

887  Warren  v.  Buckley,  2  Abb.  N.  C.  323;  Williams  v.  Western  Union 
Tel.  Co.,   61   How.   Pr.   305. 

888  Doremus  v.  Crosby,   66  Hun,  125,  20  N.  Y.   Supp.   906. 
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ance  may  be  made  to  defendant  in  partition  though  a  judgment 
of  actual  partition  is  rendered.**' 

Ejectment.     In  ejectment,  the  value   of  the  property 

sought  to  be  recovered  is  the  basis  of  computation.  This  is 
so  in  so  far  as  an  allowance  to  defendant  is  concerned,  though 
on  the  trial  plaintiff  waived  his  claim  to  a  part  of  the  prem- 
ises.*""  It  follows  that  if  there  is  no  proof  of  the  value  of  the 
property,  there  is  no  basis  for  computation,*"^  except  that  where 
a  verdict  is  directed  for  defendant,  the  allowance  may  be  com- 
puted on  the  amount  of  damages  claimed  in  the  complaint. *°- 

- —  Actions  to  recover  damages  for  death  by  wrongful  act. 
If  an  extra  allowance  is  granted  immediately  after  a  verdict 
is  rendered  in  an  action  to  recover  damages  for  death  by 
wrongful  act,  the  computation  is  to  be  merely  on  the  amount 
of  the  verdict  and  not  also  on  the  interest,*"'  unless  the  court 
orders  the  allowance  to  cover  the  interest  as  well  as  the  ver- 
dict.*"* 

§  2169.    Amount. 

The  Code  fixes  the  amount  of  the  allowance  as  follows : 
"1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceed- 
ing two  and  one-half  per  centum  upon  the  sum  due  or  claimed 
to  be  due  upon  the  mortgage,  nor  the.  aggregate  sum  of  two 
hundred  dollars. 

"2.  In  any  action  or  special  proceeding  specified  in  this  sec- 
tion, where  a  defense  has  been  interposed,  or  in  an  action  for 
the  partition  of  real  property,  a  sum  not  exceeding  five  per 

888  Grossman  v.  Wyckoff,  64  App.  Div.  554,  72  N.  Y.   Supp.  337. 

880  Burton  v.  Tremper,  10  State  Rep.  629. 

881  In  an  action  by  a  lessee,  where  there  is  no  evidence  of  the  value 
of  the  possession  over  and  above  the  amount  of  rent  reserved  by  the 
lease,  there  is  no  basis  for  the  computation  of  an  allowance.  Heil- 
man  v.  Lazarus,  90  N.  Y.  672. 

882  Rank  v.  Grote,  50  Super.  Ct.  (18  J.  &  S.)  275. 

883  Seifter  v.  Brooklyn  Heights  R.  Co.,  53  App.  Div.  443,  65  N.  Y. 
Supp.  1123;  Linne  v.  New  York  City,  8  Civ.  Proc.  R.  (Browne)  252, 
note. 

■  894  See  Clegg  v.  Aikens,  17  Abb.  N.  C.  88. 
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centum  upon  the  sum  recovered  or  claimed,  or  the  value  of 
the  subject-matter  involved."^'"' 

Only  five  per  cent  in  the  aggregate  and  not  five  per  cent 
to  each  party  may  be  awarded.*"" 

Furthermore,  all  the  sums  awarded  to  the  plaintiff,  as  a  mat- 
ter of  right,  or  to  a  party  or  two  or  more  parties  on  the  same 
side,  cannot  exceed,  in  the  aggregate,  two  thousand  dollars.*"^ 

Prior  to  1898,  the  extra  allowance  in  a  mortgage  foreclosure 
suit  could  not  exceed  two  hundred  dollars,^'*  but  the  Code 
amendment  of  that  year  permits  an  allowance  of  five  per  cent 
as  in  other  cases,  where  a  defense  has  been  interposed.^""  In 
other  words,  five  per  cent  is  now  the  limit  in  every  case  where 
the  award  is  discretionary  except  in  an  action  to  foreclose  a 
mortgage  on  real  property  where  n'o  defense  has  been  inter- 
posed in  which  two  hundred  dollars  is  the  limit. °°°  The  limita- 
tion in  amount  does  not  apply  to  a  mortgage  on  "personal" 
property  such  as  a  leasehold,""^  though  it  does  apply  to  a  mort- 
gage on  both  real  and  personal  property  where  the  chief  pur- 
pose of  the  action  is  to  foreclose  a  mortgage  on  real  prop- 
erty."»2 

The  court  may,  in  its  discretion,  fix  the  allowance  at  less 
than  the  statutory  percentage,""^  but  not  in  excess  thereof 
even  though  the  attorneys  consent.*"*  However,  iu  an  equi- 
table action,  the  court  may,  in  the  exercise  of  its  inherent 
power  as  a  court  of  equity,  award  an  extra  allowance  to  the 

895  Code  ClT.  Proc.  §  3253. 

896  Doremus  v.  Crosby,  66  Hun,  125,  20  N.  Y.  Supp.  906 ;  New  York 
Breweries  Co.  v.  Nichols,  72  Hun,  638,  55  State  Rep.  179,  25  N.  Y. 
Supp.  425. 

89T  Code  Civ.  Proc.   §   3254. 

898  Waterbury  v.  Tucker  &  C.  Cordage  Co.,  152  N.  Y.  610. 
890  Long  Island   L.  &  T.   Co.   v.   Long  Island  City  &  N.   R.   Co.,  85 
App.  Dlv.  36,  40,  82  N.  Y.  Supp.  644. 

900  See  Defendorf  v.  Defendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 

901  Huntington  v.  Moore,  59  Hun,  351,  13  N.  Y.  Supp.  97;  Barnes  v. 
Meyer,  75  State  Rep.  694,  25  Civ.  Proc.  R.  (Scott)  372,  41  N.  Y.  Supp. 
210. 

902  Waterbury  v.  Tucker  &  C.  Cordage  Co.,  152  N.  Y.  610. 

903  Rensselaer  &  S.  R.  Co.  v.  Davis,  55  N.  Y.  145,  149. 
»04Bockes  T.  Hathorn,  17  Hun,  87. 
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guardian  ad  litem  of  infant  defendants  in  excess  of  the  five 
per  eent.°°^  The  motive  in  suing  or  defending  does  not  author- 
ize an  allowance  in  excess  of  that  permitted  by  the  Code.""^ 
The  allowance  should  be  what  the  court  may  deem  a  reasonable 
counsel  fee  in  the  cause,""  and  not  cover  the  expenses  on  a^)- 
peal.°°^  The  allowance  is  by  way  of  indemnity  for  actual 
expenses  necessarily  or  reasonably  incurred  in  the  action  over 
and  above  the  amount  covered  by  the  allowances  fixed  in  the 
statute.""'  The  allowance  is  not  merely  to  compensate  for 
labor  on  the  trial  but  also  for  the  skill,  labor,  and  expense 
before  trial."^"  It  would  seem  that  if  there  is  no  trial,  that 
fact  should  be  considered  in  determining  the  amount  of  the 
allowance."^^ 

• 
§  2170.    Procedure  to  obtain. 

•  When  the  allowance  is  a  matter  of  right,  the  clerk  taxes  it 
as  of  course  without  application  to  the  court  but  in  the  class 
of  cases  now  under  consideration  where  the  allowance  is  dis- 
cretionary an  application  must  always  be  made  to  .the  court. 
In  an  equity  case,  the  provision  as  to  an  extra  allowance  is 
often  included  in  the  conclusions  of  law  in  the  decision. 

Before  whom  to  move.     The  motion  must  be  made  to 

the  court  before  which  the  trial  is  had  or  the  judgment  ren- 

905  Such  allowance  Is  not  by  authority  of  the  Code  provision.  Kob- 
erts  V.  New  York  El.  R.  Co.,  12  Misc.  345,  33  N-  Y,  Supp.  685. 

soeMcConnell  v.  Manhattan  Const.  Co.,  16  Civ.  Proc.  R.  ( Browne  j 
310,  4  N.  Y.  Supp.  226. 

907  Perkins  v.  Heert,  14  Misc.  425,  36  N.  Y.  Supp.  434.  Allowance  of 
?2,000  held  excessive.  Hagenbuchle  v.  Schultz,  69  Hun,  183,  23  N.  Y. 
Supp.  611;  Gordon  v.  Strong,  15  App.  Div.  519,  44  N.  Y.  Supp.  481. 
Allowance  of  $1,000  held  excessive.  Sherman  v.  Grinnell,  70  Hun, 
354,  24  N.  Y.  Supp.  59;  People  v.  Rochester  Dime  Sav.  &  Loan  Ass'n, 
7  App.  Div.  350,  39  N.  Y.  Supp.  939. 

908  People  V.  New  York  Cent.  R.  Co.,  30  How.  Pr.  148. 

909  People  V.  New  York  Cent.  R.  Co.,  29  N.  Y.  418. 

910  McQuade  v.  New  York  &  E.  R.  Co.,  11  How.  Pr.  434,  12  Super.  Ct. 
(5  Duer)  613. 

oiiLockwood  V.  Salmon  River  Paper  Co.,  49  State  Rep.  303,  20  N. 
Y.  Supp.  974. 
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dered,'^^  and,  if  the  case  was  not  tried  by  a  referee,  to  the  judge 
who  presided  at  the  trial. "^^  The  latter  requirement  is  not 
jurisdictional,  however,  and  the  objection  is  waived  where  not 
urged  when  the  motion  is  argued.'^*  The  motion  cannot  be 
made  before  the  appellate  division,'^''  n'or  before  the  referee 
who  tried  the  case.°^°  In  such  cases  the  motion  should  bf 
made  at  special  term.  Lapse  of  time  may,  however,  preclude 
the  right  to  attack  the  order  because  made  by  the  appellate 
division."'' 

Time  for  application.     The  motion  is  usually  made  at 

the  close  of  the  trial.  The  application  must  be  made  before 
final  costs  are  adjusted, °^*  i.  e.,  before  entry  of  judgment."^" 
But  this  rule  does  not  prevent  a  party  who  has  taxed  costs 
under  an  iijterlocutory  judgment  from  applying  for  an  allow- 

912  Rule  45  of  General  Rules  of  Practice,;  Toch  y.  Toch,  9  App.  DiT. 
601,  41  N.  Y.  Supp.  353. 

913  Hun  V.  Salter,  24  Hun,  640;  Wiley  v.  Long  Island  R.  Co.,  88  Hun, 
177,  34  N.  Y.  Supp.  415.  But  in  Wilber  v.  Williams,  4  App.  Div.  444, 
38  N.  Y.  Supp.  893,  it  was  held  that  where  the  complaint  was  dis- 
missed on  motion  and  there  was  no  protracted  trial,  the  motion  being 
made  before  a  judge  who  had  about  as  much  information  as  to  the 
nature  of  the  issue  and  of  what  transpired  on  the  occasion  of  the  dis- 
missal as  the  trial  judge,  the  rule  did  not  apply. 

9i*WiIber  v.  Williams,  4  App.  Div.  444,  38  W.  Y.  Supp.  893;  Wiley  t. 
Long  Island  R.  Co.,  88  Hun,  177,  34  N.  Y.  Supp.  415. 

915  This  is  so  even  where  exceptions  are  heard  in  the  first  instance 
by  the  appellate  division.  Riverside  Bank  v.  Jones,  75  App.  Div.  531, 
78  N.  Y.  Supp.  325;  Moskowitz  v.  Hornberger,  20  Misc.  558,  564,  46 
N.  Y.  Supp.  462. 

9iePinkser  v.  Pinkser,  44  App.  Div.  501,  60  N.  Y.  Supp.  902;  Howe  v. 
Muir,  4  How.  Pr.  252. 

917  Griggs  V.  Brooks,  79  Hun,  394,  29  N.  Y.  Supp.  794. 

918  Rule  45  of  General  Rules  of  Practice;  Commissioners  of  Pilots 
V.  Spofford,  3  Hun,  57.  A  motion  for  an  additional  allowance  cannot 
be  granted  after,  the  adiustment  of  the  costs  of  the  action,  and  the 
effect  of  such  adjustment  is  not  changed  in  any  manner  by  the  fact 
that  other  costs  awarded  on  an  application  to  open  a  default  are  still 
to  l&e  adjusted.     Jones  v.  Wakefield,  21  Wkly.  Dig.  287. 

»i9Winne  v.  Fanning,  19  Misc.  410,  44  N.  Y.  Supp.  262;  Martin  v. 
McCormick,  5  Super.  Ct.  (3  Sandf.)  755;  Williams  v.  Western  Union 
Tel.  Co.,  61  How.  Pr,  305.     See,  also,  Trimm  v.  Marsh,  4  T.  &  C.  577. 
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anee  before  entry  of  final  judgment."^"  So  the  court  will  open 
a  taxation  of  costs  for  the  purpose  of  enabling  the  prevailing 
party  to  move  for  an  allowance. °^^  And  entry  of  judgment 
without  costs  being  taxed  does  not  waive  the  right  to  move.''" 
But  parties  cannot  abandon  a  bill  of  costs  already  adjusted 
and  served  in  order  to  commence  de  novo  for  the  purpose  of 
seeking  an  allowance.*^^  After  acceptance  of  a  tender  which 
included  the  costs  of  the  action,  an  allowance  cannot  be 
granted."^* 

Where  a  party  is  defeated  upon  the  trial  of  an  action,  and 
has  therefore  had  no  occasion  or  opportunity  to  ask  for  an 
allowance,  but  succeeds,  upon  an  appeal  to  the  court  of  ap- 
peals, in  obtaining  a  favorable  judgment,  the  special  term  may, 
upon  application,  after  the  filing  of  the  remittitur  and  the  en- 
tering of  an  order  thereon,  grant  to  such  party  the  costs  of 
the  action  and  an  additional  allowance.®^°  When  the  court  of 
appeals  affirms  and  awards  costs  in  the  trial  c'ourt,  a  motion 
may  be  made  at  special  term  for  an  extra  allowance.^^^ 

Notice  of  application.     Whether  a  formal  notice  of  an 

application  for  an  allowance  is  necessary  depends  on  when  the 
application  is  made.  If  the  application  is  made  when  the  ver- 
dict is  rendered,  or  diiring  the  trial,  notice  is  not  necessary."" 
If  made  thereafter,  n'otiee  is  necessary.^-*  If  notice  is  neces- 
sary and  there  is  more  than  one  plaintiff  or  one  defendant, 
all  of  them  must  be  given  notice  of  the  application.''^^ 

820  Abbey  v.  Wheeler,  57  App.  Div.  417,  68  N.  Y.  Supp.  252;  Williams 
v.  Klernan,  4  Month.  Law  Bui.  41. 

921  Thompson  v.  St.  Nicholas  Nat.  Bank,  54  Hun,  ^93,  27  State  Rep. 
186,  7  N.  Y.  Supp.  491;  Dietz  v.  Farish,  43  Super.  Ct.  (11  J.  &  S.)  87. 

922  Williams  v.  Western  Union  Tel.  Co.,  61  How.  Pr.  305,  309. 
023  Commissioners  of  Pilots  v.  Spofford,  4  Hun,  74. 

924  Lockman  v.  Ellis,  58  How.  Pr.  100. 

925  Brown  v.  Farmers'  Loan  &  Trust  Co.,  24  Abb.  N.  C.  160,  18  Civ. 
Proc.  R.  (Browne)  131,  9  N.  Y.  Supp.  337;  Parrott  v.  Sawyer,  26  Hun, 
466;  Barnard  v.  Hall,  143  N.  Y.  339. 

92S  Hascall  v.  King,  165  N.  Y.  288. 

927Mautner  v.   Pike,   32   Misc.   500,   66  N.   Y.   Supp.   387;    Mann  v. 
Tyler,  6  How.  Pr.  235;  Mitchell  v.  Hall,  7  How.  Pr.  490. 
928  Howe  V.  Muir,  4  How.  Pr.  252. 
s»  Bush  V.  O'Brien,  52  App.  Div.  452,  65  N.  Y.  Supp.  131. 
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Motion  papers.     If  the  motion  is  made  before  the  trial 

judge  at  the  trial  or  shortly  after  the  rendition  of  the  verdict, 
no  motion  papers  are  necessary.  If  the  motion  is  made  at 
special  term,  affidavits  showing  the  right  to  the  allowance 
should  be  made  and  served.  If  the  hearing  was  before  a 
referee  and  the  allowance  is  claimed  on  the  ground  that  the 
case  was  difficult  and  extraordinary,  his  certificate  to  that 
effect  should  be  presented  in  addition  to  the  other  affidavits. 
But  the  certificate  of  the  referee  that  the  case  was  difficult 
and  extraordinary  is  not  jurisdictional,  and  the  court  may  pass 
upon  the  motion  without  it."^"  The  value  of  the  subject-mat- 
ter involved,  if  it  does  not  appear  at  the  trial,  may  be  shown 
by  affidavit."''^  The  pleadings,  however,  furnish  the  sole  evi- 
dence as  to  what  was  the  subject-matter  involved."'^  The 
pleadings  and  affidavits  determine  the  sum  involved.'^^ 

Second  application.     An  order  denying  an  application 

for  an  extra  allowance  is  not  a  bar  to  a  second  application 
for  such  an  order  after  another  trial,  and  upon  facts  material- 
ly different  from  those  on  the  first  application.'^* 

Order.     Where  the  clerk  has  before  him,  on  taxation, 

the  minutes  kept  by  the  deputy  clerk,  together  .with  his  affi- 
davit that  the  court  ordered  an  allowance  to  be  made  to  a 
party,  that  is  sufficient,  without  any  written  order,  to  author- 
ize him  to  insert  such  allowance  in  the  judgment. '^^  The  or- 
der should  not  ordinarily  allow  costs  of  the  motion.'^'  When 
granted,  the  sum  allowed  is  included  in  the  bill  of  costs  and 
inserted  in  the  judgment  roll  as  a  part  of  the  judgment.  The 
allowance  is  collectible  by  force  of  the  judgment. 

»3o  Dode  V.  Manhattan  R.  Co.,  70  Hun,  374,  24  N.  Y.  Supp.  422. 
83iHayden  v.  Mathews,  4  App.  Div.  338,  38  N.  Y.  Supp.  905;  People 
V.  Rochester  Dime  Sav.  Ass'n,  7  App.  Div.  350,  39  N.  Y.  Supp.  939. 
«32Conaughty  v.  Saratoga  County  Bank,  92  N.  Y.  401,  404. 

933  Proctor  V    Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp.  459. 

934  Fox  V.  Fox,  24  How.  Pr.  385. 

035  Smith  V.  Coe,  30  Super.  Ct.   (7  Rob.)   477. 

030  Schwartz  v.  Poughkeepsie  Mut.  F.  Ins.  Co.,  10  How.  Pr.  93. 
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Form  of  order.  . 

[Title  of  cause.]  At  a term,  etc. 

The  above-entitled  action  having  been  brought  on  for  trial  at  the 
above-mentioned  term  of  this  court  and  a  jury  having  rendered  a  ver- 
dict of dollars  for  the ,  and  against  the ,  and • 

of  counsel  for  the  having  made  a  motion  before  the  court  for 

an  extra  allowance  of  costs  on  the  ground  that  said  action  is  an  extra- 
ordinary and  diflacult  cause,  and  said  motion  having  been  entertained 

by  the  court,  and  after  hearing  said for  said  motion  and , 

in  opposition  thereto: 

Ordered,  that  said  motion  be,  and  the  same  hereby  is,  granted  and 
the  said  plaintiff  is  hereby  granted  an  extra  allowance  of  costs  in  said 

action  of per  cent  on  said  '  dollars,  amounting  to  the  sum 

of 

Appeal.  The  order  granting  an  allowance  is  appeal- 
able to  the  appellate  division.'^'  So  the  propriety  of  the  al- 
lowance may  be  reviewed  on  an  appeal  from  the  judgment/'* 
if  the  appeal  is  from  the  whole  judgment  or  from  the  portions 
of  it  including  the  additional  allowances."'*  However,  the 
appellate  division  rarely  interferes  with  the  discretion  exer- 
cised by  the  trial  court/*"  though  sometimes  it  reduces  the 
amount  of  the  allowance.  The  court  of  appeals  cannot  review 
the  question  whether  the  trial  court  has  abused  its  discretion 
in  awarding  an  extra  allowance,  but  may  consfder  on  appeal 
whether  the  trial  court  had  the  power  to  grant  "any"  addi- 
tional allowance.**^  That  the  allowance  is,  by  inadvertence, 
excessive,  may  be  corrected  on  appeal,"*^  though  the  usual  pro- 
cedure is  by  a  motion  to  correct  the  judgment.''*' 

937  Duncan  v.  De  Witt,  7  Hun,  184. 

938  See  United  Press  v.  New  York  Press  Co-,  164  N.  T.  406,  414; 
Hanover  F.  In«.  Co.  v.  Germania  F.  Ins.  Co.,  138  N.  Y.  252.  So,  in 
court  of  appeals,  exception  in  lower  court  is  not  necessary. 

939  New  York  L.  Ins.  Co.  v.  Baker,  38  App.  Div.  417,  56  N.  Y.  Supp. 
618. 

9w  Abell  V.  Bradner,  39  State  Rep.  5,  10,  15  N.  Y.  Supp.  64. 

9"  Standard  Trust  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  178  N.  Y. 
407;  Kitching  v.  Brown,  181  N.  Y.  . 

9*2  Wilkinson  v.  Tiffany,  4  Abb.  Pr.  98,  101. 

9*sKraushaar  v.  Meyer,  72  N.  Y.  602;  Cooper  v.  Cooper,  51  App.  Div. 
595,  64  N.  Y.  Supp.  901. 

N.  Y.  Prac— 190. 
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ART.  VI.     TAXATION. 

§  2171.    Necessity. 

The  amount  of  the  costs  of  an  action  must  be  ascertained  by- 
taxation  before  they  can  be  inserted  in  the  judgment.^**  The 
remedy,  however,  where  the  costs  inserted  have  not  been  taxed 
is  by  motion  to  correct  the  judgment.  The  objection  cannot 
be  taken  on  appeal.'*^  Motion  costs  need  not  be  taxed  where 
the  amounts  are  apparent  from  the  terms  of  the  order  though  it 
is  otherwise  if  the  payment  of  disbursements  is  ordered.'*' 

§  2172.    Who  may  tax. 

The  clerk  must  tax  the  costs,  on  the  application  of  the  party 
entitled  thereto,  except  that  the  court  may  direct  that  inter- 
locutory costs  or  costs  in  a  special  proceeding  be  taxed  by  a 
judge. "^^  The  taxation  of  costs,  other  than  those  in  an  inter- 
locutory or  special  proceeding,  by  a  judge  at  chambers,  is  a 
nullity."^ 

§  2173.    Notice  of  taxation. 

"Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each 
adverse  party,  who  has  appeared  and  is  interested  in  reducing 
the  amount  thereof.  Notice  of  taxation  must  be  served,  not 
less  than  five  days  before  taxation,  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town  where  the  costs  are  to  be  taxed,  in  which  ease, 

»"Code  Civ.  Proc.  §  3262. 

!>i5  See  post,  §  2176. 

9«  See  Ward  v.  Ward,  23  Civ.  Proc.  R.  (Browne)  61,  22  N.  Y.  Supp. 
903;  Margulies  v.  Damroscli,  23  Misc.  77,  51  N.  Y.  Supp.  833;  Rieharii- 
son  V.  Thedford,  5  App.  Div.  404,  39  N.  Y.  Supp.  307. 

0"  Code  Civ.  Proc.  §  3262.  An  order  that  costs  "be  regularly  taxed," 
in  the  absence  of  a  direction  that  they  should  be  taxed  by  some  other 
officer,  implies  taxation  by  the  clerk.  Crosley  v.  Cobb,  37  Hun,  271, 
9  Civ.  Proc.  R.  (Browne)  322.  Costs  of  a  term  as  a  condition  of 
postponement  of  a  cause  should  be  taxed  by  the  clerk  and  not  by"  the 
court.  O'Loughlin  t.  George  H.  Hammond  &  Co.,  12  Civ.  Proc.  E. 
(Browne)   170. 

9*8  Lotti  V.  Krakaner,  1  Civ.  Proc.  R.  (McCarty)  312,  note. 
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a  notice  of  two  days  is  sufficient."""  It  is  no  objection  to  a 
notice  that  it  was  given  before  the  right  to  recover  costs  was 
established,  provided  the  right  to  such  costs  as  were  noticed 
exist  at  the  date  for  which  the  notice  was  given."'"  Where  the 
costs  are  not  taxed  on  the  day  noticed,  a  new  notice  is  neces- 
sary,*"^ provided  the  opposing  party  appeared  on  the  day  first 
noticed.    Otherwise  a  new  notice  is  not  necessary.""^ 

A  copy  of  the  bill  of  costs  specifying  the  items,  with  the 
disbursements  stated  in  detail,  must  be  served  with  the  notice."" 
And  the  better  practice  is  to  serve  the  affidavit  as  to  disburse- 
ments with  the  notice  of  taxation.""* 

Form  of  notice. 

[Indorse  on  back  of  bill  of  costs.] 

Take  notice,  that  the  within  Is  a  copy  of  the  Items  of  the  costs  and 
disbursements  in  the  within  action,  and  that  the  same  will  be  adjusted 

by  the  clerk  of  the court,  at  his  office,  in  ,  on  the 

day  of ,  190 — ,  at o'clock,  in  the  forenoon  of  that  day,  and 

the  amount  inserted  in  the  judgment  roll. 


[Date.]  Attorney  for . 

[Address.] 

If  the  attorney  for  the  opposing  party  swears  that  he  has  re- 
ceived no  notice,  the  attorney  for  the  successful  party  must  put 
in  an  affidavit  definitely  stating  the  time  and  manner  'of  serv- 
ice.""" 

Notice  of  retaxation.     The  costs  may  also  be  taxed  with- 


out any  notice  being  given.  But  where  they  are  so  taxed,  notice 
of  retaxation  thereof  must  immediately  afterwards  be  given, 
as  prescribed  in  section  3263,  by  the  party  at  whose  instance 

949  Code  Civ.  Proc.  §  3263.  Double  time  if  service  is  by  mail.  No- 
tice in  city  court 'of  New  York  City,  see  Code  Civ.  Proc.  §  3161, 
Bubd    6 

850  Anon.,  6  Super.  Ct.   (4  Sandf.)  693. 

851  Bissell  V.  Dayton,  2  How.  Pr.  80;  Morris  v.  Sliter,  2  How,  Pr.  S6. 
»=2  Cooper  V.  Astor,  1  Johns.  Cas.  32. 

953  Code  Civ.  Proc.  §  3263. 

954Crasley  v.  Cobb,  37  Hun,  271. 

865  Van  Wyck  v.  Eeid,  10  How.  Pr.  366. 
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they  were  taxed,  in  default  whereof  the  court  must,  upon  the 
application  of  a  party  entitled  to  notice,  direct  a  retaxation, 
with  costs  of  the  motion,  to  be  paid  by  the  party  in  default.''^' 
So  where  the  first  notice  was  insufficient  and  did  not  give  the 
opposing  party  a  fair  opportunity  to  be  heard,  a  retaxation  may 
be  ordered  on  motion.'^'  The  motion  may,  however,  be  denied 
because  of  laches. °**  A  letter  from  attorneys  saying,  "we  now 
propose  to  retax  plaintiff's  costs  in,  etc.,  at,  etc.,"  is  not  suf- 
ficient notice."'"'  The  order  directing  a  readjustment  should 
not  direct  the  clerk  as  to  his  action  on  such  readjustment,  where 
the  parties  did  not  appear  together  before  the  clerk  on  the  prior 
taxation,  and  submit  the  facts  they  wished  to  present.""" 

§  2174.    Affidavit  of  disbursements. 

An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  al- 
lowed in  any  case  unless  it  is  verified  by  affidavit  and  appears  to 
have  been  necessarily  incurred  and  to  be  reasonable  in 
amount.""  Disbursements  can  never  be  taxed  without  an  affi- 
davit that  they  have  been  made  or  incurred.""^  The  affidavit  is 
usually  made  by  the  attorney  for  the  moving  party.""^ 

Witness  fees.     Witness  fees  cannot  be  allowed  without 

an  affidavit,""*  which  must  state  "the  number  of  days  of  his 

866  Code  Civ.  Proc.  §  3264.  A  readjustment  on  notice  cures  the  fail- 
ure to  give  notice  of  taxation.  Dlx  v.  Palmer,  3  Code  R.  214,  5  How. 
Pr.  233;  Henry  v.  Bow,  20  How.  Pr.  215. 

»67  Murdock  v.  Adams,  10  Hun,  566. 

»5s  Penfleld  v.  James,  4  Hun,  69   (mem.). 

»69  Brown  v.  Ferguson,  2  How.  Pr.  128. 

»8o  Murdock  v.  Adams,  10  Hun,  566. 

961  Code  Civ.  Proc.  §  3267.  Where  the  bill  of  costs  presented  was 
verified  as  to  the  necessity  of  the  disbursements,  but  not  as  to  the 
reasonableness  of  the  items,  it  was  competent  for  the  taxing  officer  to 
disallow  items  as  presented,  but  he  had  no,  authority  to  reduce  and 
allow  in  accordance  with  his  own  view  as  to  the  proper  charge  for 
printing.     Raft  v.  Koster,  27  Misc.  47,  57  N.  Y.  Supp.  252. 

962  O'Loughlin  v.  George  H.  Hammond  &  Co.,  12  Civ.  Proc,  E. 
(Browne)  171. 

963  That  it  need  not  be  made  by  party  or  attorney,  see  Willink  v. 
Reekie,  19  Wend.  82. 

964  Code  Civ.  Proc.  §  3267;  Durant  v.  Abendroth,  48  Hun,  16.  1  N.  Y. 
Supp.   538. 
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actual  attendance  and,  if  travel  fees  are  charged,  the  distance 
for  which  they  are  allov^ed. "'"'  The  affidavit  must  state  the 
name  and  residence  of  each  witness,  the  distance  they  re- 
spectively traveled,  and  the  days  they  actually  attended.'*"  It 
must  also  aver  that  the  witnesses  were  material  and  necessary, 
or  that  the  party  believed  them  so,'°^  but  advice  of  caunsel,  as 
to  materiality  of  v/itnesses,  need  not  be  stated. °®'  If  witnesses 
called  were  not  sworn,  the  affidavit  must  show  what  was  ex- 
pected to  be  proved  by  them  and  why  they  were  not  called.'*' 
If  the  witnesses  do  not  attend  upon  subpoena,  then  their  affi- 
davits that  they  attended  at  the  request  of  the  party,  for  the 
sole  purpose  of  being  witnesses,  and  would  not  otherwise  have 
come  to  the  place  where  the  court  was  held,  should  be  pro- 
duced."" If  any  witness  is  subpoenaed  at  a  temporary  resi- 
dence, that  fact  should  be  stated.'"  If  the  witness  is  a  foreign 
witness,  the  affidavit  must  show  the  distance  from  the  point 
where  persons  coming  from  his  place  of  residence  to  the  court 
house  by  the  usual  route  usually  enter  the  state.'"  So  it  should 
be  shown  that  the  party  claiming  the  disbursement  has  paid  the 
fees  or  become  liable  therefor.'^'    The  affidavit  should  be  made 

985  Code  Civ.  Proc.  §  3267. 

oseElile  v.  Bingham,  4  Hill,  595;  Wheeler  v.  Lozee,  12  How.  Pr.  446. 
An  allowance  for  fees  to  witnesses  will  not  be  made  unless  their  names 
are  specified  in  the  affidavit  of  attendance.  La  Farge  v.  Luce,  1 
Wend.  73;  Jones  v.  Van  Ranst,  2  Super.  Ct.  (2  Hall)  530.  An  affidavit 
showing  that  the  witness  who  attended  resided  at  a  specified  distance 
from  the  place  of  trial,  etc.,  is  insufficient.  It  should  state  the  distance 
traveled  by  him  as  a  witness.  Schermerhorn  v.  Van  Voast,  5  How.  Pr. 
458;  Logan  v.  Thomas,  11  How.  Pr.  160. 

807  Wheeler  v.  Lozee,  12  How.  Pr.  446.  See,  as  contra,  Wheeler  v. 
Ruckman,  28  Super.  Ct.  (5  Rob.)  702.  It  is  not  sufficient  to  merely 
state  that  witnesses  were  necessary.  O'Loughlin  v.  George  H.  Ham- 
mond &  Co.,  12  Civ.  Proc.  R.   (Browne)  171. 

968 Peck  V.  Powers,  25  Hun,  65  (mem.). 

sesRobitzek  V.  Hect,  3  Civ.  Proc.  R.  (Browne)  156;  Kohn  v.  Man- 
hattan R.  Co.,  8  Misc.  421,  28  N.  Y.  Supp.  663. 

970  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

971  Wheeler  v.  Lozee,  12  How.  Pr.  446. 

972  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

973inderlied  v.  Whaley,  17  Civ.  Proc.  R.  (Browne)  377,  7  N.  Y. 
Supp.  74;  Lawson  v.  Hill,  66  Hun,  28S,.  20  N.  Y.  Supp.  904. 
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by  the  party  who  subpoenaed  the  witness,  or,  in  case  of  request, 
by  the  party  who  made  the  request. °'*  > 

Charge  for  copy  of  paper.     A  charge  for  a  copy  of  a 

document  or  paper  cannot  be  allowed  without  an  affidavit  stat- 
ing that  it  was  actually  and  necessarily  used  or  was  necessarily 
obtained  for  use.°^^ 

Fees  of  referee.    Where  opposition  is  made,  on  taxation 

of  costs,  to  the  disbursements  for  the  referee 's  fees,  the  charge 
should  be  supported  by  affidavit.  The  general  affidavit  of  dis- 
bursements is  not  sufficient.  The  affidavit  of  the  referee  should 
show  the  number  of  days  spent  in  the  business  of  the  reference, 
and  that  they  were  so  spent  necessarily.''" 

Form  of  affidavit  to  be  subscribed  to  bill  of  costs. 

To , 

Attorney  for  . 

[Venue.] 


being  duly  sworn,  says  that  he  is  the  attorney  for 


herein.  That  the  foregoing  disbursements  have  been  made  for 
services  necessarily  performed  in  said  action,  or  which  may  be  neces- 
sarily made  or  incurred  therein,  on  the  part  of .    That  the  cause 

was  necessarily  on  the  calendar  the  terms  above  named.  That  each 
of  the  persons  named  in  schedule  A,  hereto  annexed,  which  is  made  a 
part  hereof,  attended  on  the  trial  of  said  action,  pursuant  to  a  sub- 
poena [or  "at  the  special  request  of  this  deponent"],  as  a  witness  for 

.  the  number  of  days  set  opposite  their  names;  that  each  of  said 

persons  resided  the  number  of  miles  set  opposite  their  names,  from 
the  place  of  said  trial;  and  each  of  said  persons,  as  such  witness  as 
aforesaid,  necessarily  traveled  the  number  of  miles  so  set  opposite 
their  names,  in  traveling  to,  and  the  same  distance  in  returning  from, 
the  said  place  of  trial;  and  that  each  of  said  persons  was  a  necessary 

and  material  witness  for  on  the  trial  of  this  action.     That  the 

copies  of  documents  or  papers  as  charged  herein  were  actually  and  nec- 
essarily obtained  for  use.077 

[Jurat.]  [Signature.] 


S7*  Taaks  v.  Schmidt,  25  How.  Pr.  340. 

»75  Code  Civ.  Proc.  §  3267. 

976  Brown  v.  WindmuUer,  36  Super.  Ct.  (4  J.  &  S.)  75;  Ward  v. 
James,  8  Hun,  526.  Compare  Matter  of  Reeves,  25  State  Rep.  457,  6 
N.  Y.  Supp.  450. 

077  If  part  of  witnesses  were  not  sworn,  show  why  they  were  not 
sworn  and  what  was  proposed  to  be  proved  by  them. 
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Schedule  A.    Witnesses. 

AVitness  fees  at  a  trial  term  commencing  the 
ISO- 


day  of 


,iT.,.™o  T.™cr^„„„„  MILES  FROM  NUMBER   OF    BAYS 

NAMES.  RESIDENCE.  COURT  HOUSE.       MII.ES  TRAVELED.  ATTENDED. 


[Note.  •  This  schedule  should  either  be  added  below  the  affidavit  or 
inserted  in  the  bill  of  costs.] 

§  2175.     Certificate  for  costs. 

In  preceding  sections  the  necessity  for  a  certificate  of  costs 
in  certain  instances  has  been  considered.^^*  Such  a  certificate 
is  the  only  competent  evidence  as  to  the  matter,  before  the  tax- 
ing ofBcer,  where,  upon  the  trial  of  an  action,  the  title  to  real 
property  comes  ia  question,  or  any  fact  appears  whereby  either 
party  becomes  entitled  to  costs,  or  to  the  increased  costs  speci- 
fied in  section  3258  of  the  Code.  In  such  case  the  judge  pre- 
siding at  the  trial,  or  the  referee,  is  required,  upon  the  applica- 
tion of  the  party  to  be  benefited  thereby,  either  before  or  after 
the  verdict,  report,  or  decision  is  rendered,  to  make  a  certifi- 
cate, stating  the  fact.'^*  The  certificate  is  conclusive  upon  the 
taxing  officer,  and  is  not  such  an  intermediate  order  as,  when 
specified  in  the  notice  of  appeal  from  the  judgment,  is  brought 
up  for  review,  but  if  such  certificate  be  improperly  granted  it 
may  be  set  aside  on  motion  for  that  purpose.'*"  The  objection 
that  no  certificate  was  obtained  cannot  be  first  urged  on  an 
appeal  from  the  judgment  since  a  motion  should  have  been 
made  in  the  trial  court  to  strike  the  costs  from  the  judgment  if 
the  right  to  costs  depends  on -such  a  certificate.^'^ 


H7S  See  ante,  §§  2085,  2091,  2092,  2100,  2109.  Certificate  not  required 
where  costs  are  refused  because  claim  sued  on  was  not  presented  to 
oflBeer  of  municipal  corporation.    Baine  v.  Rochester,  85  N.  Y.  523. 

9"  Code  Civ.  Proc.  §  3248. 

08O  Cooley  v.  Cummings,  17  Civ.  Proc.  R.  (Browne)  145,  56  Super. 
Ct.  (24  J.  &  S.)  521,  4  N.  Y.  Supp.  530. 

981  Cunningham  v.  Hewitt,  84  App.  Div.  114,  118,  81  N.  Y.  Supp. 
1102. 
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Form  of  certificate. 

[Title  of  cause.] 

I, ,  presiding  Judge  at  the  trial  of  the  above-entitled  action,  do 

hereby  certify  .  [Signature.] 

[Date.] 

§  2176.    Procedure. 

The  bill  of  costs  with  an  affidavit  of  disbursements  having 
been  served  with  the  notice  of  taxation,  it  is  incumbent  on  the 
opposing  party  or  parties  to  attend  before  the  taxing  officer  on 
the  day  fixed  to  present  any  objections  they  may  have  to  the 
items  as  included  in  the  bill  of  costs. 

Objections  to  items.    Parties  having  objections  to  make 

must  appear  before  the  clerk  at  the  time  fixed  for  the  taxa- 
tion."'^ But  the  allowance  of  an  improper  item,  if  not  objected 
to  on  the  taxation,  though  not  ground  for  retaxation,  will  nev- 
ertheless be  deducted,' on  application  for  a  retaxation.'^'  So 
where  the  notice  of  taxation  of  costs,  served  on  an  attorney  re- 
siding at  a  distance,  though  technically  regular,  is  so  short  that 
the  attorney  serving  it  has  reason  to  believe  the  other  will  be 
unable  to  attend  upon  the  taxation,  the  attorney  served  should 
not  be  held  concluded  by  his  failure  to  appear,  but  the  taxation 
should  be  reviewed  in  the  same  manner  as  if  the  attorney  had, 
in  fact,  appeared  and  made  all  proper  objections.'"  Affidavits 
are  admissible  in  behalf  of  the  opposing  party,'^^  or  he  may 
make  oral  objections.    The  objections  must  be  specific.'^" 

Powers  and  duties  of  taxing  officer.  "An  officer,  au- 
thorized to  tax  costs  in  an  action  or  a  special  proceeding,  must, 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  pre- 
sented to  him  for  taxation,  must  satisfy  himself  that  all  the 
items  allowed  by  him  are  correct  and  legal,  and  must  strike  out 
all  charges  for  fees,  other  than  the  prospective  charges  express- 
ly allowed  by  law,  where  it  does  not  appear  that  the  services, 

982  Hinckley  v.  Boardman,  3  Caines,  134. 

983  Pentz  V.  Hawley,  2  Barb.  Ch.  552. 

984  Goodyear  v.  Baird,  11  How.  Pr.  377;  Lotti  v.  Krakaner,  1  Civ. 
Proc.  R.  (McCarty)   312,  note. 

985  Crosley  v.  Cobb,  37  Hun,  271. 

osii  People  v.  Lewis,  28  How.  Pr.  159,  161. 
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for  which  they  are  charged,  were  necessarily  performed.""^' 
The  clerk  should  reject  a  charge  if  he  has  doubts  as  to  its  cor- 
rectness, whether  or  not  the  item  is  objected  to."'*  Inasmuch 
as  his  duties  are  ministerial,  he  must  obey  the  orders  and  direc- 
tions of  the  court.'^"  Thus,  the  clerk  should  refuse  to  tax  the 
costs  where  the  court  has  dismissed  an  action  without  costs. ""' 
The  propriety  of  the  allowance  of  any  costs  whatever  cannot  be 
considered.^"^  The  Code  provides  that  in  a  case  where  the 
costs  are  in  the  discretion  of  the  court,  the  report  or  decision,  or 
•  the  direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  en- 
titled to  costs ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.^"^  So  the  clerk  cannot  refuse  to  tax  costs,  on 
entering  judgment  on  a  referee's  report,  on  the  ground  that  it 
was  not  regularly  obtained,  since  siich  question  is  to  be  passed 
on  by  the  court.*'^  "Where  several  defendants  claim  separate 
bills  of  costs,  the  clerk  cannot  refuse  to  tax  separate  bills  since 
the  right  thereto  is  a  question  for  the  court. °^*  But,  in  such  a 
case,  the  costs  of  all  must  be  taxed  at  the  same  time.''°  The  du- 
ties of  the  clerk  in  taxing  an  additional  allowance  have  already 

987  Code  Civ.  Proc.  §  3266;  Delcomyn  v.  Chamberlain,  48  How.  Pr. 
409. 

988  Rogers  V.  Rogers,  2  Paige,  458. 

989Sclium  V.  Rochester,  16  Civ.  Proc.  R.  (Browne)  218,  3  N.  Y. 
Supp.  512;  Hite  v.  Chittenden,  1  N.  Y.  Leg.  Obs.  360.  Where  an  order 
confirming  a  referee's  report  In  favor  of  defendants  directs  "that  the 
defendant  have  judgment  for  costs  and  disbursements  of  this  action 
against  the  plaintiff,"  it  Is  not  error  for  the  clerk  to  tax  costs  as  in 
an  action,  as  the  order  is  his  guide;  if  costs  should  have  been  taxed 
as  in  a  special  proceeding,  the  remedy  is  by  appeal  from  the  order, 
and  not  by  motion  to  set  aside  the  taxation.  Hearn  v.  Sullivan,  13 
Abb.  N.  C.  371. 

ssooicott  V.  Maclean,  11  Hun,  394. 

99iWehle  V.  Bowery  Sav.  Bank,  40  Super.  Ct.  (8  J.  &  S.)  161; 
Train  v.  Davidson,  11  App.  Dlv.  627,  42  N.  Y.  Supp.  1133;  Manhattan 
R.  Co.  V.  Youmans,  81  Hun,  82,  30  N.  Y.  Supp.  566. 

992  Code  Civ.  Proc.  §  3262. 

993  Ballou  V.  Parsons,  67  Barb.  19,  52  How.  Pr.  164. 

094  Williams  v.  Cassady,  22  Hun,  180.    Compare,  as  contra,  Haye  v. 
Robertson,  38  Super.  Ct.  (6  J.  &  S.)   59. 
905Tenbroeck  v.  Paige,  6  Hill,  267. 
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been  considered.""^  The  affidavits  used  should  be  marked,  and 
the  objections  properly  noted  by  the  clerk,  so  that  his  adjudi- 
cation may  be  reviewed  in  case  of  an  appeal  from  his  taxa- 
tion.""^ If  the  clerk  refuses  to  tax  the  costs,  a  motion  may  be 
made  at  special  term  to  compel  him  to  do  so.""' 

The  power  of  the  clerk  to  tax  costs  is  exhausted  upon  the 
firsr  application,  and  if  the  papers  thereupon  are  defective,  he 
cannot  entertain  a  second  application  to  tax  the  costs  without 
a  special  order  of  the  court,  which  order  should  be  granted 
upon  notice."""  So  where  judgment  is  entered  by  the  attorney" 
of  some  of  defendants  in  favor  of  them  all  but  with  costs  taxed 
in  favor  of  all  the  defendants,  the  remedy  of  another  defend- 
ant not  represented  by  such  attorney,  who  objects  to  the  taxa- 
tion of  costs,  is  to  have  the  judgment  corrected  and  then  to  tax 
his  costs  and  enter  a  proper  judgment,  and  an  order  for  an  addi- 
tional taxation  is  improper.'""" 

Inserting  costs  in  judgment.     The  clerk  must  insert,  in 

the  judgment  or  final  order,  the  amount  of  the  costs,  as 
taxed,""'  provided  the  right  t'o  costs  exists  by  statute  or  is 
given  by  verdict,  decision,  or  report.'""^  The  clerk  may  enter 
judgments  with  blanks  for  the  costs,  and  insert  them  afterwards 
when  they  have  been  taxed.""'  If  costs  are  inserted  in  the 
judgment  without  taxation,  the  remedy  is  by  motion  to  correct 
the  judgment.'""* 

§  2177.    Retaxation  and  review  of  taxation. 

Error  in  adjusting  the  costs  is  not  ground  for 'setting  aside 

»96  See  ante,  §  2170. 

»97Lotti  V.  Krakaner,  1  Civ.  Proc.  R.   (McCarty)   312,  note. 
««8  Claflin  V.  Davidson,  53  Super.  Ct.  (21  J.  &  S.)   122. 
8s>9Larkin  v.  Steele,  25  Hun,  254;  Talcott  v.  Wabash  R.  Co.,  90  N.  Y. 
Supp.   1037. 
i«oo  Hauselt  v.  Bonner,  25  State  Rep.  36,  6  N.  Y.  Supp.  282. 

1001  Code  Civ.  Proc.  §  3262.     See,  also.  Id.  §  1231. 

1002  Bailey  v.  Stone,  41  How.  Pr.  346,  348. 
1008  Cotes  V.  Smith,  29  How.  Pr.  326. 

ioo4Hecla  Consol.  Gold  Min.  Co.  v.  O'Neill,  67  Hun,  67,  51  State  Rep. 
436,  23  Civ.  Proc.  R.  (Browne)   143,  22  N.  Y.  Supp.  130. 
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the  judgment.""'^  So  a  party  cannot  withdraw  a  bill  and  notice 
it  for  taxation  before  another  taxing  officer  because  dissatisfied 
with  the  first  officer's  decision  as  to  some  of  the  items."°°  The 
remedy  of  the  party  dissatisfied  is  to  apply  to  the  court  at  spe- 
cial term  for  a  retaxation.  This  motion  may  be  made  pursuant 
either  to  section  3264  or  section  3265  of  the  Code. 

Section  3264  provides  that  the  court  may,  in  its  discretion, 
on  the  application  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.^"°'  Any  "party  interested"  may  apply. 
Thus  a  junior  attaching  creditor  may  apply  for  a  readjustment 
of  costs  in  a  former  attachment  suit.'""^  So  the  costs  upon  a 
recovery  in  ejectment  by  the  lessor  against  a  tenant  under  a 
perpetual  lease  after  default  in  payment  of  rent  may  be  re- 
taxed  upon  the  application  of  a  mortgagee  of  the  leasehold  who 
seeks  to  redeem  upon  payment  of  back  rent  and  costs.""^  Un- 
der this  section  the  court  may  order  retaxation  of  costs  at  any 
time  although  no  appeal  was  taken  from  the  taxation  by  the 
clerk,  disallowing  the  items  claimed.^"^"  But  plaintiff's  inad- 
vertence in  omitting  to  claim  as  great  an  allowance  as  he  might 
be  entitled  to  is  not  ground  for  asking  retaxation.^"^ 

Section  3265  of  the  Code  provides  that  "a  taxation  or  retaxa- 
tion may  be  reviewed  by  the  court,  on  a  motion  for  a  new  taxa- 
tion." This  m'otion  is  in  the  nature  of  an  appeal  from  the  tax- 
ation by  the  taxing  officer.'"^  The  court,  at  special  term,  acts 
as  an  appellate  tribunal. 

In  case  more  than  one  bill  of  costs  is  taxed  where  there  are 
several  defendants,  the  party  charged  therewith  may  move  at 
special  term  for  a  retaxation  and  that  one  bill  be  stricken 
out."^' 

1005  Toll  V.  Thomas,  15  How.  Pr.  315;   Watson  v.  Gardiner,  50  N.  Y. 
671. 
ioo«  Hall  V.  Sherwood,.  2  Wend.  252. 
""Code  Civ.  Proc.  §  3264. 
1008  Goodman  v.  Guthman,  2  Wkly.  Dig.  338. 
ioo9Keeler  v.  Keeler,  102  N.  Y.  30, 

1010  cohn  y.  Husson,  13  Daly,  334. 

1011  Matthews  v.  Matson,  3  Civ.  Proc.  R.   (Browne-)   157. 

1012  Andrews  v.  Cross,  17  Abh.  N.  C,  92. 

1013  Delaware,  L.  &  W.  R.  Co.  v.  Burkard,  40  Hun,   625,  which  re- 
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If  the  costs  as  taxed  are  deemed  fraudulent  and  excessive 
the  remedy  is  not  by  an  action  but  by  a  motion.^"^* 

Time  for  motion.     The  motion  should  be  made  promptly 

after  the  taxation  as  the  motion  may  be  denied  for  laches."'" 
The  motion  must  be  made  not  only  before  the  costs,  as  taxed, 
are  paid,"^"  but  also  before  a  judgment  containing  the  costs  is 
entered  by  the  moving  party.""  The  fact  that  the  moving 
party  perfects  an  appeal  does  not  waive  bis  right  to  move,"" 
especially  where  the  appeal  is  taken  at  a  time  when  the  appel- 
lant supposed  the  clerk  was  holding  the  matter  of  taxation  of 
costs  under  advisement.^"^" 

Motion  papers  and  scope  of  review.     Inasmuch  as  the 

proceeding  is  in  the  nature  of  an  appeal,  only  the  papers  used 
before  the  clerk  can  be  considered. ^°^°  It  follows  that  new  ob- 
jections cannot  be  first  urged  on  the  motion  to  retax.""  The 
use  of  other  papers  is  improper  except  in  so  far  as  necessary 
to  show  the  clerk's  action.^"^^  Thus  when  the  objections  to 
the  items  of  the  bill  are  made  orally,  before  the  taxing  officer, 
the  adverse  party,  upon  an  application  for  retaxation,  should 
state,  in  an  affidavit,  what  took  place  on  the  taxation,  and  serve 
a  copy  of  the  affidavit  upon  the  adverse  party,  with  notice  of 

views  the  cases.  See,  also,  Wolf  v.  Di  Lorenzo,  22  Misc.  323,  326,  49 
N.  Y.  Supp.  191. 

1014  New  York  City  v.  Cornell,  9  Hun,  215. 

1016  Guckenheimer  v.  Angevine,  16  Hun,  453;  Penfield  v.  James,  4 
Hun,  69. 

loisCollomb  V.  Caldwell,  5  How.  Pr.  336,  1  Code  R.  (N.  S.)  41; 
Schermerhorn  v.  Van  Voast,  5  How.  Pr.  458. 

1017  Burrows  v,  Butler,  38  Hun,  121. 

lois  McDermott  v.  Yvelln,  103  App.  Div.  418,  92  N.  Y  Supp.  1088;  over- 
ruling Guckenheimer  t.  Angevine,  16  Hun,  453;  Sleeman  v.  Hotchkiss, 
45  State  Rep.  749,  18  N.  Y.  Supp.  533. 

1019  Le  Rory  v.  Browne,  54  Hun,  584,  18  Civ.  Proc.  R.  (Browne)  125, 
8  N    Y,  Supp.  82. 

1020  Remington  Paper  Co.  v,  O'Brien,  18  Wkly.  Dig.  209;  Varnum  v. 
Wheeler,  9  Civ.  Proc.  R.  (Browne)  421;  Evans  v.  Silbermann,  7  App. 
Div.  139.  40  N.  Y,  Supp.  298, 

1021  Cuyler  v.  Coats,  10  How.  Pr.  141. 

1022  Lyman  v.  Young  Men's  Cosmopolitan  Club,  38  App.  Div.  220,  66 
N.  Y.  Supp,  712;  People  v.  Oakes,  1  How.  Pr.  195. 
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the  motion  for  retaxation."^'  The  affidavit  in  support  of  the 
appeal  should  show  that  the  allowance  of  sit  eh  items  as  are 
objected  to  was  opposed  before  the  clerk  and  that  they  were 
allowed  under  objection."^*  An  affidavit  for  retaxation,  as  to 
items  not  provided  for  in  the  fee  bill,  need  only  show  they  wore 
objected  to  before  the  taxing  officer.  As  to  other  items,  it 
should  state  the  grounds  of  objection. ^°^*  The  bill  of  costs 
should  be  before  the  court,  with  the  items  objected  to,  and  the 
exceptions  to  the  rulings  of  the  clerk."-"  The  moving  party 
need  not  serve  copies  of  the  papers  used  before  the  clerk,  but 
where  there  is  a  dispute  as  to  what  papers  were  so  used,  the 
moving  party  should  obtain  and  present  a  certificate  of  the 
clerk  showing  fully  what  papers  or  records  were  used,  and 
should  then  produce  in  court  the  original  papers  or  certified 
copies  thereof.""  "Where,  however,  on  retaxation,  the  court 
believes  the  taxation  erroneous,  they  can  refer  to  a  new  affi- 
davit for  the  purpose  of  ascertaining  whether  there  were  any 
new  facts  by  reason  of  which  a  readjustment  should  properly 
be  ordered  before  the  clerk  instead  of  correcting  the  errors 
themselves. ^°^' 

The. question  as  to  the  right  to  costs  cannot  be  reviewed  since 
the  remedy  is  by  appeal  from  the  judgment."^' 

Order.  The  order,  made  upon  a  motion  for  a  new  taxa- 
tion, may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  spe- 
cifying the  grounds  or  the  proof,  upon  which  the  item  may  be 

1023  Webb  V.  Crosby,  11  Paige,  193. 

i02iLottl  V,  Krakauer.  1  City  Ct.  R.  60.  1  Civ  Proc.  R.  (McCarty) 
312.  note.  On  an  appeal  from  taxation,  the  appellant  must  show,  hy 
affidavit,  that  It  was  opposed,  and  the  items  ohjected  to  were  taxed 
under  objection.  To  state  in  the  notice  of  motion  the  Items,  and 
grounds  ol  objection,  will  not  suffice.  People  v.  Oakes,  1  How.  Pr. 
195. 

1025  Wilder  v.  Wheeler,  1  How.  Pr,  136. 

io26Comly  V.  New  York  City,  1  Civ.  Proc.  R    (McCarty)   306. 

1027  Ferguson  v.  Wooley.  9  Civ.  Proc.  R.   (Browne)  236. 

1028  Shultz  V.  Whitney,  9  Abb.  Pr.  71,  17  How.  Pr.  471. 

i«29Schum  V.  Rochester,  16  Civ.  Proc.  R.  (Browne)  218,  ,3  N.  Y. 
Supp.  512.  But  see.  as  contra,  Taylor  v.  Wright,  22  Misc.  368,  50  N. 
Y.  Supp.  305. 


3038  COSTS.  §  2177 

Art.  VI.     Taxation. — Retaxation  and  Review  of  Taxation. 

allowed  or  disallowed  by  him.^"^"    When  the  objection  presents 
a  question  of  law,  the  special  term  should  allow  or  disallow 
the  item  instead  of  ordering  a  new  taxation  before  the  clerk. 
When  the  objection  presents  a  question  of  fact,  the  special  term 
may  determine  it,  and  allow  or  disallow  the  item,  or  it  may 
direct  a  new  taxation  before  the  clerk,  specifying  the  grounds 
or  the  proof  upon  which  the  item  may  be  allowed  or  disal- 
lowed."^^   Where  a  taxation  of  costs  in  favor  of  plaintiff  is  set 
aside  by  the  special  term,  the  court  should  not  adjust  the  costs 
but  should  send  the  matter  back  to  the  clerk  with  a  direction  to 
retax  on  notice,  where  defendants  have  not  been  heard  before 
the  taxing  officer  on  the  items  of  the  bill.^"^^    Where  the  only 
papers  before  the  court  are  the  bill  of  costs  and  the  affidavit  of 
the  necessity  of  the  disbursements,  without  any  facts  challen- 
ging the  verity  of  the  affidavit  or  showing  that  the  disburse- 
ment was  not  necessary,  the  court  cannot  strike  out  a  disburse- 
ment which  may  have  been  necessary. ^"^^    When  both  parties 
appear,  the  court  may  not  only  set  aside  the  taxation  but  va- 
cate the  judgment  entered  for  the  costs,  although  this  relief 
be  not  asked  for  in  the  notice  of  motion,  as  it  is  incidental  to  the 
vacating  of  the  taxation. ^"^^     The   allowance  of  a  small  dis- 
bursement which  was  technically  unnecessary  but  incurred  in 
aood  faith  will  not  be  interfered  with.^"'^    Where  an  item  ob- 
jected to  is  disallowed  because  of  the  insufSciency  of  the  affi- 
davit in  support  thereof,  leave  to  supply  the  defects  in  the 
affidavit  will  not  be  granted  unless  an  excuse  is  shown  for  the 
failure  to  present  the  necessary  proof  on  the  first  taxation."" 
The  party  applying  for  a  retaxation  should  be  charged  with 
costs  if  he  does  not  succeed  in  obtaining  a  retaxation  as  to  any 
of  the  items  objected  to  before  the  taxing  officer.""    If  the 
moving  party  succeeds  only  as  to  a  part  of  the  items  as  to 

1030  Code  Civ.  Proc.  §  32C5. 

losicrosley  v.  Cobb,  37  Hun,  271. 

io32Adolph  V.  De  Cen,  13  Civ.  Proc.  R.  (Browne)   5. 

1033  Cutter  V.  Morris,  7  State  Rep.  426,  26  Wkly.  Dig.  254. 

1034  Jones  V.  Cook,  11  Hun,  230. 

1035  People  V.  Colborne,  20  How.  Pr   378. 

1036  Ball  V.   Sprague,   23  How.  Pr.   241. 
i»87  Pentz  V.  Hawley,  2  Barb.  Ch.  552. 
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which  he  sought  a  retaxation,  neither  party  should  be  award- 
ed costs.^"^*    The  order  is  appealable.^"^' 

Effect  on  judgment  of  retaxation.     A  retaxation  of  costs 

does  not  affect  the  judgment  for  costs  taxed  without  notice,  and 
it  cannot  be  modified  by  deducting  the  sums  disallowed,  but 
they  are  to  be  credited  on  the  execution  when  issued.^"*"  The 
Code  provides  that  "any  sum,  deducted  on  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to 
enforce  the  judgment.  "^°*^  It  follows  that  the  service  of  a 
copy  of  the  judgment  and  notice  of  its  entry  before  readjust- 
ment of  costs  is  effectual  to  limit  the  defendant's  time  to  ap- 
peal, though  the  costs  are  afterwards  readjusted.^"*^ 

Procedure  on  new  taxation.     On  a  new  taxation  before 

the  clerk,  the  parties  retry  the  questions  of  fact  without  being 
confined  to  the  evidence  first  presented. ^°*^ 

§  2178.     Collateral  attack. 

The  taxation  of  costs  is  a  judicial  proceeding  which  cannot 
be  impeached  collaterally  if  the  taxing  officer  had  jurisdic- 
tion.^"" 

ART.  VII.     COLLECTION. 

§  2179.     General  considerations. 

As  stated  in  a  preceding  chapter,  there  is  ordinarily  only 
one  judgment  to  be  entered  in  an  action,  and  if  money  dam- 
ages are  recovered,  the  costs  become  merged  in  the  judgment 
and  are  collectible  as  a  part  thereof.  A  discharge  in  bankruptcy 
discharges  the  costs.^"'"* 

§  2180.    Execution  against  property. 

A  judgment  for  damages  and  costs  is  an  entirety  so  that  the 
costs  may  be  collected  by  an  execution  against  property,  as  a 
part  of  the  judgment. 

1038  Otis  V.  Forman,  1  Barb.  Ch.  30,  32. 
10S9  Sluyter  v.  Smith,  15  Super.  Ct.   (2  Bosw.)   673,  678. 
1040  Hewitt  V.  City  Mills,  136  N.  Y.  211;  Baker  v.  Codding,  3  Misc. 
512,  52  State  Rep.  416,  23  N.  Y.  Supp.  5. 
"41  Code  Civ.  Proc.  §  3264. 
1042  Hewitt  V.  City  Mills,  136  N.  Y.  211. 
10"  Crosley  v.  Cobb,  37  Hun,  271. 

1044  Brady  v.  City  of  New  York,  3  Super.  Ct.   (1  Sandf.)   569,  582. 

1045  Clark  v.  Rowling,  3  N.  Y.   (3  Comst.)  216. 
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Motion  costs.     Where  costs  of  a  motion  directed  to  be 


paid  are  not  paid  within  the  time  fixed  for  that  purpose  by 
the  order,  or,  if  no  time  is  fixed,  within  ten  days  after  a  service 
of  a  copy  of  the  order,  an  execution  against  the  personal  prop- 
erty only  of  the  party  required  to  pay  them  may  be  issued  by 
any  party  or  person  to  whom  the  said  costs  is  made  payable  by 
said  order,  or  in  case  permission  of  the  court  shall  first  be  ob- 
tained, by  any  party  or  person  having  an  interest  in  compelling 
payment  thereof,  which  execution  shall  be  in  the  same  form,  as 
nearly  as  may  be,  as  an  execution  on  a  judgment,  omitting  the 
recitals  and  directions  relating  to  real  property.^"*"  This  Code 
provision  does  not  apply  to  interlocutory  costs,  on  a  demurrer, 
awarded  as  prescribed  in  section  3232  of  the  Code,  where  other 
issues  remain  to  be  tried.^'*^  Costs  of  an  appeal  are  costs  of 
a  motion  within  this  Code  section,^"*^  but  costs  of  an  apphca- 
tion  for  judgment  on  the  pleadings  are  not  costs  of  a  mo- 
tion,^°*°  nor  are  costs  of  a  motion  in  a  special  proceeding  such 
as  supplementary  proceedings.^'^"  If  the  order  is  served  by 
mail,  twenty  days  are  allowed.^""^ 

§  2181.    Execution  against  person. 

A  person  shall  not  be  arrested  or  imprisoned,  for  the  non- 
payment of  costs,  awarded  otherwise  than  by  a  final  judgment 
or  by  a  final  order  made  in  a  special  proceeding  instituted  by 
state  writ,  except  where  an  attorney,  counsellor,  or  other  officer 
of  the  court,  is  ordered  to  pay  costs  for  misconduct  as  such,  or 
a  witness  is  ordered  to  pay  costs  on  an  attachment  for  nonat- 
tendance."^^ 

1046  Code  Civ.  Proc.  §  779.  Form  of  execution  on  judgment,  see  post, 
§§  2217-2226.  ^Stay  of  proceedings  until  payment  of  motion  costs,  see 
vol.  2,  p.  1915. 

1047  Cassavoy  v.  Pattison,  101  App.  Div.  128,  construing  Code  Civ. 
Proc.  §  3233. 

1048  Mclntyre  v.  German  Sav.  Bank,  59  Hun,  536,  13  N.  Y.  Supp.  674, 

1049  Wesley  v.  Bennett,  6  Abb.  Pr.  12. 
losovaliente  v.  Bryan,  65  How.  Pr.  203. 
1061  Wellman  v.  Frost,  38  Hun,  389. 

1052  Code  Civ.  Proc.  §  15.  Wliat  constitutes  misconduct  of  attorney, 
see  Mack  v.  Cohn,  15  Wkly.  Dig.  136;  Matter  of  Kelly,  62  N.  Y.  198. 
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If  the  action  is  one  in  which  plaintiff  is  entitled  to  a  body 
execution,  he  may  issue  it  to  recover  the  costs  included  in  the 
judgment  in  the  action  though  the  judgment  does  not  award 
any  damages.'"^^  So  defendant  may  collect  his  judgment  for 
costs  by  a  body  execution  if  the  action  is  one  in  which  plaintiff 
would  have  been  entitled  to  one  to  enforce  his  judgment  had  he 
been  successful. ^"^"^  And.  a  body  execution  may  be  issued 
against  plaintiff  though  he  is  defeated  on  a  technicality.^"*'  So 
if  plaintiff's  recovery  is  not  sufficient  in  amount  to  carry  costs 
and  the  costs  which  defendant  is  entitled  to  exceed  the  amount 
of  plaintiff's  recovery,  the  balance  may  be  collected  by  a  body 
execution  against  plaintiff,  if  the  action  is  one  in  which  such 
an  execution  may  issue. '°^° 

§  2182.    Supplementary  proceedings. 

Supplementary  proceedings  may  be  maintained  on  a  judg- 
ment for  costs  only  if  the  judgment  is  for  twenty-five  dollars 
or  more.^°'' 

§  2183.    Contempt  proceedings. 

If  an  execution  cannot  issue  to  collect  the  costs,  contempt 
proceedings  are  proper.  Section  2268  of  the  Code  which  pro- 
vides for  the  punishment  by  contempt  proceedings  of  one  who 
neglects  or  refuses  to  obey  an  order  of  court  requiring  the 
payment  of  costs  is  qualified  by  the  further  Code  provision 
that  contempt  proceedings  are  proper  only  where  an  execution 
cannot  be  awarded  for  the  collection  of  the  sum.""  Motion 
costs  cannot  ordinarily  be  enforced  by  contempt  proceedings. ^°=' 
But  where  the  costs  are  a  mere  incident  to  the  matter  before 

■    1053  Smith   T,   Duffy,  37   Hun.  506;   followed  In  Finkemaur  v.  Demp- 
sey,  8  Civ    Proc.   R.    (Browne)    418. 

io54Saffier  v.  Haft.  86  App.  Div  284,  83  N,  Y.  Supp.  763;  Kloppenberg 
V  Neefus,  6  Super  Ct  (4  Sandf.)  655;  Parker  v.  Speer,  16  Wkly.  Dig. 
417,  49  Super,  Ct.  (17  J   &  3,)   1. 

1055  Parker  v.  Spear.  62  How   Pr  394. 

1056  Philbrook   v,    Kellogg.   21    Hun,    23S. 

1057  Davis  V.  Herrig,  65  How.  Pr  290;  Matter  of  Sirrett,  25  Misc.  S9, 
54  N.  Y.  Supp,  666. 

1058  Matter  of  Hess,  48  Hun,  586,  1  N.   Y.  Supp.  811. 
loss  Forstman  v    Schulting.  4  State  Rep,  463. 

N.  Y   Prac— 191. 
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tiie  court  aoad  are  tiijOiipiy  a  part  of  the  ^um  oi-dei'ed  or  adjudged 
by  tlie  ooiiart  to  fee  paid,  the  feiilwe  t©  pay  suich  leosibs  may  fee 
,p.ijiiEi«hed  by  aomibeiEtpt  pxoieeediiiia^  althjough  they  miight  have 
ibeeji  eolileGted  by  •execiatiom.'"""'  Costs  awarded  in  :a  judgMenftin 
an  action  for  a  diyoree  (caBnot  be  ooileeted  by  conleiapit  pw- 
eeedings/"^^  but  alflHa'Omy  aiod  eoiuDn'sel  lees  may  be  ^oUee-ted  fey 
such  projceedingis.'^'"'^  The  iprpvisioas  .of  section  20©7  of  the 
Code  authorizdrng  the  court  to  enforce  by  contempt  proeeedimgs 
payment  of  costs  .awarded  m  special  proceedings  instituted  fey 
state  writ  ar«  ptennissiTe  lonily  anxi  confer  upon  the  oeurt  a 
'discretionary  power  whieii  the  siueoessfnl  party  in  siach  a  liti- 
;gation  may  properly  imvoke,  but  wkich  tlhie  .eonart  is  at  Uberty 
to  exercise  or  not,  according'  to  the  facts  of  the  case,  an-d  par- 
ticularly with  reference  to  the  ability  of  the  defeated  party  to 
pay  costs  awarded  against  him.""'  It  lias  already  been  noticed  _ 
that  where  a  third  person  not  a  party  ha-s  been  adjudged  liable 
for  the  costs,  the*  collectiioo  thereof  may  be  enforced  agaiast 
him  by  contempt  proceedings.^"" 

§  2184.    Mandamus. 

If  costs  have  been  awarded  against  a  municipality,  manda- 
mus  lies  to  compel  the  municipality  to  provide  for  the  payment 
thereof.i»«'> 

§  2185.    Stay  of  proceedings. 

The  stay  of  proceedings  until  the  costs  of  a  motion'^*'  or  of  a 

1060  Holton  V.  Robinson,  59  App.  Div.  45,  51.  69  N.  Y.  Suipp.  Ti- 

1061  Weill  V.  Weill,  18  Civ.  Proc.  R.  (Browne)  241,  10  N.  Y.  Supp. 
627;  Jacquin  v.  Jaeguin,  36  Hun,  378.  Contra.  Cockelair  v.  Cockefair, 
23  Abb.  N.  C.  219,  7  N.  Y.  Supp,  170. 

1062  Flor  V.  Flor,  73  App.  Div,  262,  76  N.  Y,  Supp  813;  Mercer  v, 
Mercer,  73  H.un,  192,  25  N.  Y.  Supp   867. 

1063  People  v.  Masonic  Guild  &  Mut.  Ben.  Ass'n,  22  Civ.  Proc,  R-. 
(Browne)    74,  18  N.  Y.  Supp.  806. 

1064  See  ante,  §  2106,  p.  2948. 

joespeopJe  v.  Board  of  Education,  26  ,App.  Div.  208,  49  N.  ¥.  Snpp. 
915;   People  v.  Fulton  County  Sup'rs,  70  Hun,  560,  24  N.  Y.  Supp.  397. 
1066  Volume  2,  p,  1915. 
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former  action  between  the  same  parties^"'"  are  paid  has  been 
^considered  in  a  preceding  v-olume. 

§  2186.    Pasmaent  of  costs  awarded  against  the  state. 

Where  c'oists  are  awarded  against  the  people  of  the  state,  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed  by  appeal  or  otherwise,  the  comptroller  must  draw 
his  warrant  upon  -the  treasurer,  for  the  .payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  pur- 
pose, upon  the  production  to  him  of  an  exem.plified  copy  of  the 
judgment  or  order  awarding  the  costs,  and,  where  the  amount 
is  not  fixed  thereby,  of  a  taxed  bill  of  costs,  accompanied,  iu 
either  case,  with  a  certificate  of  the  attorney-general,  to  the 
ieffiect  that  the  action  or  special  proceeding  was  brougM  pur- 
suant to  law.  The  fees  of  the  clerk  for  the  exemplified  copy 
must  be  certified  thereupon  by  him,  and  included  in  the  war- 
rant.""' 

I  21S7.    Collection  of  costs  against  a  corporation. 

Where  final  judgment  in  an  action  in  behalf  of  the  people, 
as  authorized  in  title  one  of  chapter  sixteen  of  the  Code,  is 
rendered  against  a  corp<  iration,  or  persons  claiming  to  be  a 
corporation,  the  court  may  direct  the  costs  to  be  collected  by 
execution  against  any  of  the  persons  claiming  to  be  a  corpora- 
tion, or  by  warrant  'of  attachment,  or  other  process,  against  the 
person  of  any  director  or  other  officer  of  tlie  corporation.^""' 

§  2188.    Set  off  of  costs. 

If  one  party  recovers  judgment  and  the  other  party  is  en- 
titled to  costs,  the  smaller  sum  is  deducted  from  the  larger  and 
judgment  entered  for  the  balance."'"    So  where  .both  plaintiff 

1067  Volume  2,  pp.  1912-1915. 

loss  Code  Civ.  'Proc.  §  3241. 

io«»Code  Civ.  Proc.  §  1987. 

ID'"  Johnson  v.  Farrell,  10  Abb.  Pr.  3Si4;  Bulkley  y.  Back.  54  Super. 
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and  defendant  are  entitled  to  a  bill  of  costs,  defendant's  may 
be  set  off  against  plaintiff's."^^  And  judgments  for  costs  in 
different  suits,  between  the  same  parties,  may  be  set  off  on  mo- 
tion."'^ 

The  Code  provides  that  where  motion  costs  have  not  been 
collected  when  final  judgment  is  entered,  they  may  be  set  off 
against  costs  awarded  to  the  adverse  party.^"'^    Costs  on  a  ref- 
erence ordered  under  section  1015  are  motion  costs  which  may 
be  set  off  pursuant  to  this  provision.^"^*    Motion  costs  cannot, 
however,  be  set  off  against  a  judgment  while  an  appeal  is  pend- 
ing therefrom.^'"''    And  a  defendant,  who,  upon  determination 
of  a  demurrer  in  his  favor,  has  been  awarded  costs  to  abide  the 
event,  is  not  entitled,  upon  the  plaintiff's  succeeding  in  the 
action,  to  offset  such  costs  against  those  recovered  by  the  plain- 
j-jff_io76    j^  jjg^g  been  held  that  the  motion  for  a  set-off  can  only 
be  made  by  the  party  entitled  to  receive  such  costs."''    Costs 
awarded  a  defendant  in  divorce  on  an  appeal  to  the  court  of 
appeals  in  an  interlocutory  application  cannot,  upon  motion 
of  the  plaintiff,  be  offset  against  arrears  of  alimony  awarded 
against  the  defendant."'*    Where  costs  of  a  motion  have  been 
assigned  by  the  party  to  whom  they  were  awarded,  they  cannot 
be  offset  on  motion  against  the  costs  allowed  by  an  order  set- 
ting aside  a  precept  for  their  collection."" 

Ct.  (22  J.  &  S.)  300;  Coatsworth  v.  Ray,  28  Civ.  Proc.  R.  (Kerr)  6,  52 
N.  Y.  Supp.  498. 

ion  Hudson  v.  Guttenberg,  9  Abb.  N.  C.  4]  5. 

1072 -^^riieeler  v.  Heermans,  3  Sandf.  Ch.  597;  Stuyvesant  v.  Davies,  3 
Edw.  Cb.  (N.  Y.)  537;  Fltcb  v.  Baldwin,  Clarke  Ch.  426.  Costs  must, 
bowever,  be  liquidated.     Ainslie  v.  Boynton,  2  Barb.  258. 

1073  Code  Civ.  Proc.  §  779. 

1074  Jones  V.  Easton,  11  Abb.  N.  C.  114. 
10"  Hardt  v.  Schulting,  24  Hun,  345. 

1070  The  condition  of  the  award  to  defendant  is  not  fulfilled  in  such 
case,  and  Code  Civ.  Proc.  §  779,  has  no  application.  Murphy  v.  Gold 
&  Stock  Tel.  Co.,  18  Civ.  Proc.  R.  (Browne)  43,  27  State  Rep.  30,  9  N. 
Y.  Supp.  28. 

107T  Tunstall  v.  Winton,  18  Wkly.  Dig.  205. 

io7swinton  v.  Winton,  18  Civ.  Proc.  R.  (Browne)  67,  13  N.  Y.  Supp- 
759. 

1070  Wellman  v.  Frost,  38  Hun,  389. 
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The  cases  are  in  conflict  as  to  whether  a  set-off  of  costs  will 
be  allowed  where  it  will  interfere  with  the  attorney's  lien 
thereon.^"'"  Even  if,  as  the  later  decisions  hold,  the  party  has 
title  to  the  costs,^"^^  while  the  attorney  merely  has  a  lien 
thereon, ^"'^  it  would  seem  that  such  lien  should  be  protected 
against  a  set-off  unless  there  are  special  reasons  why  the  at- 
torney's lien  should  be  subordinated  to  the  right  of  set-off.  Of 
course  if  the  costs  belong  to  the  attorney,  they  cannot  be  set-off 
as  between  the  parties.^"** 

§  2189.    Recovery  back  of  costs  paid. 

"While  the  general  rule  is  that  moneys  voluntarily  paid  cannot 
be  recovered  back  though  the  party  paying  them  is  not  liable 
therefor,  yet  costs  paid  may  be  recovered  back  on  the  reversal 
of  the  order  or  judgment  by  which  they  are  awarded.^"^*  So 
costs  paid  in  ignorance  of  the  death  of  the  plaintiff,  before  a 
referee 's  report  and  entry  of  judgment  thereon,  may  be  recov- 

grg(J_1085 

"80  See  vol.  1,  p.  303. 

wsiSee   ante,   §   2081,  and  vol.  1,  p.  303. 

1082  See  ante,  §  2081. 

10S3  Gibbs  v.  Prindle,  11  App.  Dlv.  470,  42  N.  Y.  Supp.  329. 

1084  Armstrong  t.  Cummlngs,  17  Wkly.  Dig.  165;  Rozelle  v.  Andrews, 
6  State  Rep.  730.  Costs  for  proceedings  before  trial,  Including  those 
after  notice,  and  term  fees,  are  not  lost  by  the  reversal  of  the  judg- 
ment awarding  them,  if  the  party  obtaining  reversal  is  finally  liable 
to  costs,  whether  nominally  successful  or  not.  Isaacs  v.  New  York 
Plaster  Works,  4  Abb.  N.  C.  4,  40  Super.  Ct.  (8  J.  &  S.)  277;  Donovan 
V.  Board  of  Education,  1  Civ.  Proc.  B.   (McCarty)  311,  312,  note. 

lossArents  V.  Long  Island  R.  Co.,  36  App.  Div.  379,  55  N.  Y.  Supp. 
401.    Compare  Lachenmeyer  v.  Lachenmeyer,  65  How.  Pr.  422. 
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§  2190.    Scope  of  chapter. 

To  insert  in  this  chapter  all  the  Code  provisions  relating  to 
fees  would  be  a  waste  of  space  inasmuch  as  mAnj  of  suet  pro- 
visions are  lengthy  and  practically  all  of  them  are  so  clear  in 
their  terms  that  the  courts  have  not  been  called  on  to  con- 
strue their  meaning.  Thds  chapter  wiil  therefore  be  confiofid 
to  a  few  general  rules  and  a  eoBsideratioB;  of  the  (jia.estian  oi 
the  fees  of  a  referee. 

§  2191.    Code  provisions. 

Seciiona  3280  to  3933  govern,  the  fees  of  officers  readearedl  in 
an  action.  They  d©  not  apply,  however,  to  fees  for  serviees  ren- 
dered in  a  special  proceeding,'  nor  to  a  ease  where  sp^ecial  pro- 
vision is  otherwise  made  by  statute  for  compensation  for  a  par- 
ticular service.'    . 

§  2192.    General  rules. 

Clerks  of  court  and  other  officers  must  perform  the  duties 

1  Code  Civ.  Proc.  §  3332. 
a  Code  Civ.  Proc.  §  3330. 
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imposed  on'  them  by  I'aw  without  other,  or  greater;  fees  or  re- 
wards than  those  expressly  allowed  by  law.  They  cannot  de- 
ma*nd"  or  receive  any  fee'  or  compensation  unlesS'  the  service  was 
actiaally  Fendeired ;  except  that  an  officer  may  demand  in  ad- 
vam'ee  his-  fee,  wh'cre  he  is,  by  I'aw,  expressly  directed  or  per- 
mitt'ed  to  require  payment  thereof,  before  rendering  the  service. 
For  violation  of  these  rules,  an-  officer  or  other  person  is  liable, 
im  addition  to  the  punishment  prescribed  by  law  for  the  criminal 
offense,  to  an  action  in>  behalf  of  the  person  aggrieved,,  in  which 
the  plaintiff  is  entitled  to  treble  damages,' 

§'  2193*    Fees  of  referee. 

A  referee,  in  an  action  or  a  special'  proceeding,  brought  in 
a  court  of  record*,  or  in  supplementary  proceedings,  is  entitled 
to  ten  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence; unless,  at  or  before  the  commencement  of  the  trial  or 
hearing,  a  different  rate  of  compensation  is  fixed,  by  the  con- 
sent of  the  parties,  other  than  those  in  default  for  failure  to 
appear  or  plead,  manifested  by  an  entry  in  the  minutes  of  the 
referee  or  otherwise  in  writing,  or  a  smaller  compensation  is 
fixed  by  the  court  or  judge  in  the  order  appointing  him.*  The 
f^ct  that  the  hearings  are  protracted  to  unusual  hours  does 
not  entitl'e  the  referee  to  more  than  the  ten  dollars'  per  diem.* 
This  section  applies  to  a  reference  on  default  to  ascertain,  the 
amount  of  piaintifiE'si  damages,"  on  a  reference  to.  take  and  state 
an  account,^  but  not  to  a  reference  in  connection  with  a  phy-sical 
esasmib^on  of  »  parfy  before  trial."  The  ri^ht  of  a  referee  to 
eompensatfow  is'  not  a'ff'ected  by  the  fact  that  on  appeal'  the 
judgment  entered  pursuant  to  his  report  is  reversed.* 

3  Code  Civ.  Ptioc.  §;§)  3280;3!2«2. 
*  Code  Giv..  Proc.  §r  3236. 

» Matter  of  Bieber,  36  Misc,  341,  73  N.  Y.  Supp   552. 
«'BowBf  T.  Birown,  4  Sta'te  Rep.  456, 
'  Eepleir  V    Merklsr,  9-  CW.  Proo.  R   (BrowneO  284. 
sReichel  v.  New  York  Cent.  &  H.  R.  R.  Co.,  18  Giv.  Proc.  B,  (Browae), 
2B6.  9  N.  »..  SuDp.  4a:5. 
«  Russell  V.  Lyth,  66  App.  Dlv.  290,  72  N',  Y.  SupB:  615;. 
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The  fees  of  a  referee  to  sell  real  property  will  be  considered 
in  a  subsequent  chapter."^ 

Agreement  for  more  than,  statutory  rate.  The  agree- 
ment for  increased  fees  may  be  evidenced  either  by  a  written 
stipulation  or  by  an  entry  in  the  referee 's  minutes  entered  pur- 
suant to  a  verbal  agreement  made  at  the  commencement  of 
the  trial."  A  stipulation  that  the  referee  "may  charge  such 
fees  therefor  as  he  deems  proper"  is  invalid.^^  A  per  diem 
stipulation  applies  to  time  spent  in  the  investigation  and  consid- 
eration of  the  case  after  submission  ;^^  but  a  stipulation  for  a 
specified  sum  per  day  "for  every  hearing"  does  not  apply  to 
days  when  the  hearing  was  postponed  by  prior  agreement  of 
which  the  referee  had  notice.^'  A  receiver  cannot  stipulate  for 
an  increase  of  the  per  diem  fees  unless  by  leave  of  court.^* 

Two  actions  tried  on  same  day  or  tried  together.    A 

referee  who  hears  and  decides  several  cases  on  the  same  day 
can  charge  fees  only  in  one  case."  But  if  two  separate  actions, 
brought  in  different  courts,  are  tried  together,  the  referee  is 
entitled  to  his  full  fees  in  ^ach  case  in  the  absence  of  any  stipu- 
lation ■" 

For  what  time  allowed.  The  referee  is  allowed  ten  dol- 
lars for  each  day  spent  "in  the  business  of  the  reference,"  i.  e., 
"necessarily"  spent  in  the  business  of  the  reference"  which 

oa  See  post,  §  2265. 

10  Duhrkop  v.  White,  13  App.  Div.  293,  43  N.  Y.  Supp.  190;  Griggs  v. 
Day,  135  N.  Y.  469. 

11  Mark  v.  Buffalo,  8'^  N.  Y.  184;  Griggs  v.  Day,  335  N.  Y.  469;  Brown 
V.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792.  See,  also,  Dickinson  v.  Barle, 
63  App.  Div.  140,  71  N.  Y.  Supp.  231. 

12  Herschell  v.  Rogers,  2  Month.  Law  Bui.  14. 

13  Mead  v.  Tuckerman,  l(f5  N.  Y.  557. 

14  People  V.  Continental  L.  Ins.  Co.,  15  Wkly.  Dig.  569. 

15  Dissosway  v.  Winant,  33  How.  Pr.  460;  People  v.  Continental  L. 
Ins.  Co.,  15  Wkly.  Dig.  569. 

le  Holmes  &  G.  Mfg.  Co.  v.  Morse,  28  Abb.  N.  O.  133,  19  N.  Y.  Supp. 
191.  Compare  Brown  v.  Sears,  23  Misc.  559,  52  N.  Y.  Supp.  792;  Byrne 
V.  Groot,  5  Month.  Law  Bui.  56. 

iTFlnkel  v.  Kohn,  24  Misc.  368,  53  N.  Y.  Supp.  694;  Matter  of  Piatti, 
26  Misc.  434,  56  N.  Y.  Supp.  132. 
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includes  the  time  occupied  in  preparing  his  report/*  This  in- 
cludes a  day  when  there  was  an  adjournment  where  the  referee 
attended,^*  but  not  where  he  did  not  attend  because  of  notice 
that  the  parties  had  consented  to  a  postponement.^"  No  charge 
is  allowable  for  examining  testimony  and  exhibits  in  addition 
to  compensation  for  general  study  of  the  case.^^  The  mere  filing 
of  a  paper  with  a  referee  is  not  a  hearing.^^  A  term  fee  of  ten 
dollars  is  not  allowed  for  each  time  that  a  cause  is  noticed  for 
hearing  before  a  referee.^* 

Lien  and  enforcement.  The  referee  may  retain  his  re- 
port until  his  fees  are  paid.  He  has  a  lien  on  it  which  is  not 
divested  until  there  is  a  complete  delivery  to  the  attorney  of 
one  of  the  parties,  i.  e.,  a  delivery  to  an  attorney  merely  for 
the  purpose  of  allowing  him  to  read  it  does  not  defeat  the 
lien.^*  If  the  referee  loses  his  lien  by  delivery,  he  can  recover 
his  fees  only  by  a  common-law  action.^"  The  Code  regulates 
the  compensation  of  referees  as  disbursements  among  the  liti- 
gants but  there  is  no  limitation  on  their  common-law  liability 
to  pay  him  for  labor  rendered  at  their  instance.^"  The  court  has 
no  power  to  order  a  party  to  pay  the  referee 's  fees  and  take  up 
the  report,"  nor  to  enforce  the  payment  by  punishment  for  con- 
tempt.^' But  while  the  referee  may  insist  that  he  be  paid  his 
fees  before  delivery  of  the  report,  yet  he  must  remit-  the  ex- 
cess if  they  are  greater  than  the'  amount  ultimately  allowed  as 

18  Nealls  V.  Meyer,  21  Misc.  344,  47  N.  Y.  Supp.  156. 

"Jones  V.  Newton,  33  State  Rep.  823,  11  N.  Y.  Supp.  510;  Brush  v. 
Kelsey,  47  App.  Div.  270,  G2  N.  Y.  Supp.  214;  Blanck  v.  Spies,  31  Misc. 
19,  «2  N.  Y.  Supp.  1039. 

20  See  Mead  v.  Tuckeruian,  105  N.  Y.  557. 

21, 22  Jones  V.  Newton,  33  State  Rep.  823,  11  N.  Y.  Supp.  510. 

23  Anon.,  8  Super.  Ct.   (1  Duer)   59i3. 

24  Birdseye  v.  Goddard,  17  Wkly.  Dig.  228. 

25  Bishop  V.  Bishop,  30  Ahh.  N.  C.  296,  24  N.  Y.  Supp.  888;  Russell  v. 
Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615. 

26  Russell  V.  Lyth,  66  App.  Div.  290,  72  N.  Y.  Supp.  615.  An  express 
promise  to  pay  need  not  be  proved  where  an  action  is  brought.  Nealis 
V.  Meyer,  21  Misc.  344,  47  N.  Y.  Supp.  156. 

"  Geib  V.  Topping,  83  N.  Y.  46. 
28  Fischer  v.  Raab,  81  N.  Y.  235. 
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disbursements.^"  A  party  to  an  action  cannot  escape  liability 
for  payment  of  the  fees  of  the  referee  on  the  ground  that  the 
reference  was  ordered  against  his  will,  especially  where  the  par- 
ty did  not  object  to  the  appointment  of  the  person  named  as 
referee  but  participated  in  the  trial  before  the  referee.^' 

Forfeiture  of  fees.     The  forfeiture  of  the  right  to  fees 

by  reason  of  the  refei'ee's  failure  to  file  or  deliver  his"  report 
withfin  sixty  days  has  been  considered  in  a  preceding  chapter.*^ 
It  should  be  kept  in  mind  that  the  mere  lapse  of  time  does  not 
preclude  the  right  to  fees  unless  notice  of  electron  to  terminate 
a  reference  is  served,'^  though  an  offer  to  deliver  on  payment 
of  fees  made  before  the  expiration  of  the  sixty  days  is  not  a 
delivery  such  as  to  avoid  the  forfeiture.^' 

§  2194.    Taxation  of  fees  of  county  qlerk  or  sheriff. 

' '  Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  ofiBce,  and  each  sheriff  or  coroner  who  upon 
the  collection  of  an  execution,  or  the  settlement,  either  before 
or  after  the  judgment,  of  an  action  or  a  special  proceeding, 
claims  any  fees,  which  have  not  been  taxed,  must,  upon  the 
written  demand  of  the  person  liable  to  pay  the  same,  cause  them 
to  be  taxed  within  the  county,  upon  notice  to  the  person  mak- 
ing the  demand,  by  a  justice  of  the  supreme  court  or  the  county 
jndge.  After  such  a  demand  is  made,  the  officer  cannot  collect 
his  fees  until  they  have  been  so  taxed. '  '^*  This  Code  provision 
is  for  the  benefit  of  the  person  who  is  to  pay  the  fees  amd,  wit 
for  the  benefit  of  the  officer,  and  it  follows  that  the  taxatiioB'  is- 
proper  only  on  the  written  demand  of  the  person  liable  to  pay 
the  fees."  .  The  fact  that  the  plaintiff  approves  of  the  sheriff's 
fees  does  not  preclude  the  right  of  the  defendant  to  demand  a 

20Dnhrko,p.  v.  White.  13  Ap.p.  Div.  293,  43  N    Y.  Supp.  190. 

80  Russell  V.  Lyth.  66  App.  Wv.  290,  72  N.  Y.  Supp.  615. 

81  See  ante,  pp    2625,  2628. 

32  Nealis.  v.  Meyer.  21  Misc.  344.  47  N.  Y.  Supp..  156, 

33  Thornton  v.  Thornton.  66  How  Pr.  119;  Bishop,  v.  Bishop,  30  Abb, 
N    C.  296,  24  N.  Y.  Supp.  888. 

34  Code  Civ.  Proc.  §  3287. 

35  Matter  of  Tamsen,  23  App.  Div.  389,  48  N.  Y.  Supp.  313. 
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taxation  of  such  fees  since  otherwise  other  persons  might  ques- 
tion the  accuracy  of  the  sheriff's  bill.^°  Notwithstanding  that 
the  motion  to  tax  the  fees  of  a  sheriff  should  be  made  within 
the  county  of  the  action,  yet  where  the  trial  takes  place  in  an- 
other county,  proceeding  without  objection  to  the  taxation  is 
a  waiver."  The  taxation  must  be  by  the  order  of  a  justice  of 
the  si^prem-e  court  or  a  county  .judge  and  Qot  by  the  order  of 
the  court  at  special  term.^' 

§  2195.    Mode  of  collecting  sheriff's  fees. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prascribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  per- 
son, or  that  they  may  be  included  in  the  eoSts  of  the  party  in 
whose  favor  the  execution  is  issued,  must  be  collected'  by  virtue 
of  the  execution,  in  the  same  manner  as  the  sum  therein  directed 
to  be  collected." 

36  Solomon  v.  Saqui.  13  Civ.  Free.  R.   (Browne)  167. 

37  Nestor  v.  Bisctott  52-  Huu,  614.  S  N.  Y.  Sapp.  31*. 

38  Matter  of  Howe,  66  App.  Dlv.  7,  72  N.  Y.  Supp.  866. 
3»Code  CiT.  Proc.  §  3309. 
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Authority  to  sell,  §  2239. 

Notice  of  sale,  §  2240. 

Penalty  for  taking  down  or  defacing. 

Effect  of  want  of,  or  defects  in,  notice. 

Time  for  sale,  §  2241. 

Adjournment. 

Who  may  sell,  §   2242. 

Manner  of  conducting  sale,  §  2243. 

Sale  in  parcels. 

Sale  in  view  of  property. 

Who  may  purchase,  §  2244. 
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Payment  of  bid,  |  2245. 

Setting  sale  aside,  §  2246. 

Title  and  possession  of  purchaser,  {  2247. 

Effect  of  reversal  of  judgment. 

Actions  by  purchaser. 

Application  of  the  proceeds,  §  2248. 

ART.  VI.     SALE  OF   REAL  PROPERTY. 

Scope  of  arUcle,  §  2249. 

Property  -which  may  be  sold,  §  22&0. 

Land  fraudulently  conveyed. 

Trust  property. 

Lands  held  adversely. 

Interest  of  person  holding  contract  for  purchase  of  lands. 

Expectant  estates. 

Estates  for  years, 

Estates  at  will. 

Estates  by  curtesy. 

Equity  of  redemption. 

Property  in  custody  of  the  law. 

Levy,  §  2251. 

Notice  of  sale,  §  2252. 

Description  of  property. 

Effect  of  failure  to  give,  or  irregularity  In,  notice. 

Sale.  §  2253. 

Excessive  sales. 

Sale  in  mass. 

Effect  of  sale. 

Setting  sale  aside. 

Certificate  of  sale,  §  2254. 

Title,  rights,  and  liabilities  of  purchaser,  §  2255. 

Title  acquired. 

Liabilities. 

Obtaining  possession. 

Relief  on  failure  of  title. 

Rights  of  person  in  possession  before  purchaser  becomes 

entitled  to  possession. 
Order  to  prevent  waste,  §  2256. 

Proceedings  to  punish  violation  of  order. 

Punishment. 

Discharge  of  prisoner. 

Contribution,  §  2257. 

ART.  VII.     SHERIFFS  DEED. 

Right  to  deed,  §  2258. 
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Power  to  compel  execution  of  deed,  §  2259. 

Who  must  execute,  §  2260. 

To  whom  conveyance  to  be  executed,  §  2261. 

Executor  or  administrator. 

Filing  of  assignments. 

Contents,  §  2262. 

Amendment,  reformation  and  cancellation,  §  2263. 

Effect.  §  2264. 

Estate  conveyed. 

Recitals  as  evidence. 

ART.  VIII.     REDEMPTION   OF   REAL   PROPERTY, 

Nature  of  Code  provisions,  §  2265. 

Right  to  redeem  as  affected  by  agreements  or  acts  of  others, 

§  2266. 
Right  to  redeem  as  affected  by  homestead  act,  §  2267. 
Who  may  redeem,  §  2268. 

Judgment  debtor  or  his  representatives. 

Judgment  creditor  or  mortgagee. 

Redemption  by  person  entitled  to  redeem  only  part. 

Time,  §  2269. 

Amount  necessary  to  redeem,  §  2270. 

Redemption  by  judgment  debtor  or  his  representatives. 

Redemption  by  judgment  creditor  or  mortgagee. 

Redemption  by  creditor  from  redeeming  creditor. 

Certificate  of  satisfaction,  §  2271. 

Contents,  filing,  etc. 

Payment,  S  2272. 

Short  payment. 

Place   of   payment. 

To  whom  to  be  made. 

Evidence  to  be  furnished  by  redeeming  judgment  creditor,  § 

2273. 

Copy  of  docket  of  judgment. 

Assignments  of  judgment. 

Aflfidavit  as  to  amount  due. 

Evidence   to   be  furnished   by   redeeming  mortgage  creditor,  § 

2274. 
Duty  of  sheriff  as  to  custody  of  redemption  papers,  3  2275. 
Waiver  of  objections,  §  2276. 
Certificate  of  redemption,  §  2277.. 

Recording. 

When  redemption  Is  effected  by  creditor.  §  2278. 

Effect.  §  2279. 

Redemption  by  creditor. 
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ART.  IX.      RETURN. 

What  constitutes,  §  2280. 

Who  may  make,  §  2281. 

To  whom  to  be  made,  §  2282. 

Time,  §  2283. 

Compelling  return,  §  2284. 

Amendment,   §  2285. 

Setting  aside  and  cancellation,  §  2286. 

Conclusiveness,  §  2287. 

Effect  of  failure  to  make  or  falsity,  §  2288. 

Liability  of  sheriff. 

ART.  X.     RELIEF  AGAINSiT   EXECUTION. 

Quashing  or  setting  aside,  §  2289. 

— ' —  Grounds. 

— ■ — Who  may  move. 

Time  for  motion. 

Notice  of  motion. 

Injunction,  §  2290. 

Stay  of  proceedings,  §  2291. 

Discharge  in  bankruptcy. 

ART.  XI.     LIABILITY  FOR  WRONGFUL  LEVY  OR  SALE. 

Two  classes  of  wrongful  levy,  §  2292. 

Where  writ  does  not  justify  any  levy  whatever,  §  2293. 

Liability  of  execution  creditor. 

Where  writ  does  not  justify  levy  actually  made,  §  2294. 

Liability  of  execution  creditor. 

Liability   of   third  persons. 

ART.  I.     GENERAL    RULES. 

§  2196.    Definition. 

An  execution  is  the  process  of  the  court  from  which  it  is 
issued,^  by  which  a  court  carries  out  its  judgment  or  order.^ 
It  is  the  process  issued  to  enforce  the  judgment  rendered  in 
a  civil  action  by  obtaining  the  means  of  satisfying  the  demand 
of  the  prevailing  party  as  established.  This  writ  has  been 
in  common  use  from  an  early  period  and  its  effectiveness  has 

iCode  Civ.  Proc.  §  1364. 

2  See  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663. 

N.  Y.  Prac— 192. 
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been  generally  the  same  in  all  eases,  although  at  common 
law  a  further  writ  was  sometimes  necessary  to  authorize  the 
sale  of  property. 

§  2197.     Kinds. 

There  are  four  kinds  of  executions,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof.^ 

The  latter  two  kinds  of  execution  will  be  more  particularly 
considered  in  a  succeeding  volume  relating  to  special  actions. 

Executions  may  also  be  distinguished  as  those  based  on  a 
judgment,  those  based  on  an  order,  and  those  based  on  the 
issuance  of  a  writ  of  attachment  as  a  provisional  remedy. 

§  2198.    Execution  against  the  people. 

An  execution  cannot  be  issued  against  the  people.* 

§  2199.     Disability  of  sheriff  to  act. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies, 
is  removed  from  office,  or  becomes  otherwise  disqualified  to 
act,  before  the  execution  is  returned,  his  under-sheriff  must 
proceed  upon  the  execution,  as  the  sheriff  might  have  done. 
If  there  is  no  under-sheriff,  the  court,  from  which  the  execu- 
tion issued,  may  designate  a  person  to  proceed  thereupon, 
who  may  complete  the  same,  as  an  under-sheriff  might  have 
done.  The  person  so  designated  must  give  such  security  as 
the  court  directs.  He  is  deemed  an  officer,  and  is  subject  to 
the  same  obligations  and  liabilities,  and  has  the  same  power 
and  authority,  in  relation  to  the  object  of  his  appointment, 
as   a  sheriff,   and  is   entitled  to  fees   accordingly.    But  this 

8  Code  Civ.  Proc.  §  1364. 
4  Code  Civ.  Proc.  §  1985. 
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Section  does  not  apply,  in  a  case  where  special  provision  is 
otherwise  made  by  law,  for  the  enforcement  of  an  execution, 
after  the  death,  removal  from  Office,  or  other  disqualification 
of  the  sheriff  or  ufider-sheriff .' 

ART.  H.     PROPRIETY  OF  REMEDY. 

§  2200.    Enforcement  of  judgments  by  execution. 

An  execution  may  be  issued  to  enfoTce  a  final  judgment  in 
the  following  cases: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party; 
or  directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover,  a  chattel,  where  it  awards  a  chat- 
tel to  either  party." 

An  execution  is  not  allowed  on  a  judgment  in  rem.^ 
Under  the  old  practice  a  decree  in  chancery  could  be  en- 
forced only  by  attachment  and  sequestration,  but  since  the 
Revised  Statutes  and  the  Codes  a  decree  for  the  payment  of 
money  may  be  docketed  and  is  enforcible  by  execution.^  Exe- 
cutiofis  can  issue  only  'on  final  judgments ;  but  a  default  judg- 
ment is  a  final  judgment  enforcible  by  execution  though  the 
default  was  opened  where  the  judgment  was  required  to  stand 
as  security  and  plaintiff  recovered  on  a  trial  of  the  action." 
If  a  judgment  is  docketable  an  execution  may  be  issued.^" 

If  the  order  of  restitution  made  by  an  appellate  court  on 
reversing   a   judgment,    directs   payment   to    a   "party,"   the 

5  Code  Civ.  Proc.  §  1388. 

6  Code  Civ.  Proc.  §  1240.  Action  to  compel  caBcellation  and  surrender 
of  note  is  not  an  action  to  recover  a  chattel.  People  v.  Grant,  41  Hun, 
351,  355. 

'  Chapman  v.  Lemon,  11  How.  Pr.  235. 

sGeery  v.  Geery,  63  N.  Y.  252. 

'Plagg  V.  Cooper,  11  Civ.  Proc.  R.  (Browne)   421,  54  Super.  Ct.  (2j 
J.  &  S.)  50,  3  State  Rep.  529,  25  Wldy.  Dig.  501.     Or  execution  may  be 
issued  on  second  judgment.     Holmes  v.  Rogers,  2  N.  Y.  Stipp.  501,  IS 
State  Rep.  652. 
.    '»  Harris  v.  Elliott,  163  N.  Y.  269. 
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proper  remedy  to  enforce  it  is  by  execution,^'^  though  the  rule 
is  otherwise  where  the  money  is  directed  to  be  paid  into  the 
custody  of  the  court. ^^     In  an  action  where  the  assignee  in 
trust  of  a  mortgage  seeks  the  direction  of  the  court  as  to  the 
disposition  of  the   proceeds,   a   judgment   adjudging,   among 
other  things,  that  within  fire  days  from  the  service  of  a  copy 
of  the  judgment  and  notice  of  entry  thereof,  the  assignee  shall 
pay  a  certain  sum  to  the  estate  of  a  creditor,  is  a  judgment 
directing  the  payment  of  a  sum  of  money.^^     Where  an  assign- 
ment for  benefit  of  creditors  is  set  aside  as  fraudulent,  in  an 
action  wherein  the  judgment  requires  the  assignee  to  pay  over 
money  remaining  in  his  hands  to  a  receiver  appointed  in  the 
action,  such  judgment,  in  so  far  as  it  directs  the  payment  of 
money,  is  enforeible  by  execution;"  and  it  is  immaterial  that 
the  money  was  to  be  paid  to  a  receiver^'  who  is  not  a  party 
to  the  suit.^*    An  order  of  the  appellate  division  directing  a 
restitution  of  moneys,  on  reversing  a  judgment,  is  not  a  final 
judgment  but  instead  a  mere  interlocutory  order.^^    Execu- 
tion is  the  proper  remedy  though  the  payment  is  directed  to  be 
made  out  of  a  trust  fund.^*     "Where  part  of  the  judgment  can- 
not be  enforced  by  execution  such  part  may  be  enforced  by 
contempt  proceedings.^"    A  judgment  for  alimony  may  be  en- 
forced by  execution.^" 

§  2201.    Enforcement  of  orders  by  execution. 

Section  779  of  the  Code  authorizes  an  execution  to  enforce 
the  payment  of  "costs  of  a  motion  or  any  other  sum  of  money 

11  O'Gara  v.  Kearney,  77  N.  Y.  423. 

12  Devlin  v.  Hinman,  40  App.  Div.  101,  107,  57  N.  Y.  bupp.  663. 

13  Harris  v.  Elliott,  163  N.  Y.  269. 

1*  Matter  of  Hess,  48  Hun,  586,  1  N.  Y.  Supp.  811;  Meyers  v.  Becker, 
29  Hun,  567,  95  N.  Y.  486. 

15  Matter  of  Hess,  48  Hun,  586,  1  N.  Y.  Supp.  811. 

16  Geery  v.  Geery,  63  N.  Y.  252. 

17  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663. 

18  Randall  v.  Dusenbury,  41  Super.  Ct.  (9  J.  &  S.J  456. 
18  People  V.  Grant,  41  Hun,  351,  356. 

20  Miller  v.  Miller,  7  Hun,  208. 
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directed  by  an  order  to  be  paid. ' '  This  Code  section  does  not, 
however,  apply  where  the  money  is  directed  to  be  paid  into 
court,  and  not  "to  a  party  or  other  person  to  whom  the  order 
requires  it  to  be  paid" ;  nor  does  it  furnish  the  exclusive  remedy 
for  the  enforcement  of  an  order.^  It  does  not  apply  to  an  order, 
in  an  action  for  divorce  or  separation,  requiring  the  payment  of 
alimony  pendente  lite.^^  The  collection  of  motion  costs  by  an 
execution  has  been  referred  to  in  the  chapter  on  costs. ^*  If 
an  attorney  refuses  to  pay  over  moneys  received  by  him,  pur- 
suant to  an  order  of  restitution,  an  execution  may  be  issued 
against  him.-*  So,  an  order,  on  a  substitution  of  attorneys, 
requiring  clients  to  pay  the  former  attorney  his  compensation, 
may  be  enforced  by  execution.^^ 

§  2202.    Enforcement  of  judgments  by  contempt  proceedings. 

"In  either  of  the  following  cases,  a  judgment  may  be  en- 
forced, by  serving  a  certified  copy  thereof,  upon  the  party 
against  whom  it  is  rendered,  or  the  officer  or  person,  who  is 
required  thereby,  or  by  law,  to  obey  it;  and,  if  he  refuses  or 
willfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt 
of  the  court : 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by 
execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section,  in  which 
ease,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be 
enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act,  except  in  a 
ease  specified  in  the  next  subdivision. 

21  Order  may  be  enforced  by  contempt  proceedings.  Devlin  v.  Hin- 
man,  40  App.  Div.  101,  104,  106,  57  N.  Y.  Supp.  663. 

22  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519.  Contra, 
Halsted  v.  Halsted,  21  App.  Div.  466,  47  N.  Y.  Supp.  649. 

23  See  ante,  §   2180. 

siForstman  v.  Schulting,  42  Hun,  643. 

26  Kane  v.  Rose,  87  App.  Div.  101,  84  N.  Y.  Supp.  111. 
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4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court,  except  where  the  money  is 
due  upon  a  contract,  express  or  implied,  or  as  damages  for 
nonperformance  of  a  contract.  In  a  case  specified  in  this  sub- 
division, if  the  judgment  is  final,  it  may  he  enforced,  as  pre- 
scribed in  this  section,  either  simultaneously  with,  or  before 
or  after,  the  issuing  of  an  execution  thereupon,  as  the  court 
directs."^" 

Mr.  Throop,  in  his  note  to  this  section,  stated  that  the  deci- 
sion in  Gray  v.  Cook,  24  How.  Pr.  432,  was  responsible  for 
section  1241,  which  is  practically  new,  to  avoid  the  remedy 
by  execution  entirely  superseding  the  remedy  by  contempt 
proceedings. 

Subdivision  three  is  confusing.  It  would  be  much  clearer  if 
it  read  as  follows:  "3.  Where  the  judgment  is  interlocutory, 
and  requires  a  party  to  do,  or  to  refrain  from  doing,  an  act, 
except  where  it  requires  the  payment  into  court  or  to  an  ofli- 
cer  of  the  court  money  due  'on  a  contract,  express  op  implied, 
or  a  sum  as  damages  for  nonperformance  of  a  contract." 
This  seems  to  be  the  meaning  of  subdivision  three.  While  an 
order  of  restitution,  on  reversing  a  judgment,  is  not  itself  a 
judgment,  yet  the  judgment  of  reversal  is  an  interlocutory 
judgment  within  this  subdivision.^'' 

Formerly  it  was  held  that  contempt  proceedings  were  proper 
only  where  the  judgment  could  not  be  enforced  by  exeeu- 
tion,^8  but  now  a  judgment  requiring  the  payment  of  money 
into  court  or  to  an  ofaeer  of  the  court,  except  in  certain  enu- 
merated cases,  may  be  enforced  by  contempt  proceedings. 
What  was  probably  intended  by  subdivision  four  was  to  in- 
clude such  judgments  as  should  be  recovered  for  moneys 
wrongfully  withheld  from  the  court  or  one  of  its  officers  by 
the  defendant,  which  the  court  itself  would  be  required  to 
hold  for  or  distribute  among  parties  entitled  to  receive  it.^' 

26  Code  Civ.  Proc.  §  1241.  See,  also,  vol.  1,  pp.  333-339.  Compelling 
payment  of  costs  by  contempt  proceedings,  see  ante,  §  2183. 

27  Devlin  v.  Hinman,  40  App.  Div.  101,  106,  57  N.  Y.'  Supp.  663. 

28  Randall  v.  Dusenbury,  41  Super.  Ct.   (9  J.  &  S.)   456. 

28  Jacquin  v.  Jacquin,  36  Hun,  378,  381,  which  holds  that  direction  la 
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If  defendant  is  in  possession  of  money  solely  by  virtue  of  the 
authority  derived  from  a  judgment,  it  cannot  be  said  to  be  in 
his  possession  by  virtue  of  a  "  contract  or  as  damages  for  non- 
performance of  a  contract. ' ''"  Subdivision  four  does  not 
mean  that  a  final  judgment  requiring  the  payment  of  money 
into  court  or  to  an  officer  of  the  court  can  never  be  enforced 
by  execution  but  merely  that,  in  addition,  contempt  proceed- 
ings may  be  instituted. ^^  A  receiver  is  not  necessarily  an 
"officer  of  the  court."  If  he  is  appointed  by  the  judgment  to 
collect  the  money  it  would  seem  that  he  is  such  an  officer  j^^ 
but  where  he  is  a  party  to  the  action  and  his  title  to  the 
money  vested  in  him  by  virtue  of  his  appointment  as  receiver, 
and  the  defeated  party  is  directed  to  pay  the  moneys  to  the 
receiver  as  the  legal  owner,  the  moneys  cannot  be  said  to  be 
directed  to  be  paid  to  an  "officer  of  the  et.irt."*^  A  mis- 
appropriation of  money  by  an  officer  of  a  corporation  is  a  tort 
so  that  the  action  to  compel  him  to  account  is  not  an  action 
to  recover  ' '  money  due  on  a  contract. '  ''* 

Service  on  the  party  of  a  certified  copy  of  the  judgment 
and  a  demand  for  performance  of  the  act  required  by  the 
judgment  are  conditions  precedent  to  the  right  to  institute 
contempt  proceedings.^^ 

Where  the  judgment  directs  the  conveyance  of  real  prop- 
erty or  directs  a  party  to  make  a  deposit  or  delivery,  besides 
punishing  the  disobedient  defendant,  the  court  may  require 
the  sheriff  to  take  and  deposit  or  deliver  the  money  or  other 
personal  property,  or  .to  convey  the  real  property  in  conform- 
ity with  the  direction  of  the  court.'^ 

judgment  for  divorce  for  payment  of  final  costs  to  attorneys  is  not  in- 
cluded since  attorneys  are  not  the  officers  intended  in  the  subdivision. 

30  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  66.3. 

".  32  See  Gildersleeve  v.  Lester,  68  Hun,  535,  22  N.  Y.  Supp.  1028. 

33  General  Electric  Co.  v.  Sire,  88  App.  Div.  498,  85  N.  Y.  Supp.  141. 

34  Gildersleeve  v.  Lester,  68  Hun,  535,  22  N.  Y.  Supp.  1028. 
35Delanoy  v.  Delanoy,  19  App.  Div.  295,  46  N.  Y.  Supp.  106. 
ae  Code  Civ.  Proc.  §  718. 
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ART,   III.      ISSUANCE. 

§  2203.     Who  may  issue. 

As  a  general  rule,  an  execution  can  only  be  issued  at  the 
instance  of  the  attorney  for  the  successful  party,  and  it  is,  so 
far  as  the  necessary  directions  in  regard  to  a  levy  are  con- 
cerned, under  his  control,  and  the  clerk  of  the  court  has  no 
power  to  issue  it  except  at  his  request.  As  a  matter  of  prac- 
tice, it  is  .generally  taken  by  the  attorney,  and  by  him  deliv- 
ered to  the  sheriff,  with  proper  instructions  as  to  property 
that  may  be  found  and  which  is  to  be  levied  on.^'  There  is 
an  exception  to  the  rule  where  the  execution  is  based  on  a 
transcript  of  a  justice's  judgment,  in  which  case  only  the 
county  clerk  can  issue  it.^^  Where  the  clerk  of  the  court  is 
the  only  person  authorized  to  issue  an  execution,  one  issued 
by  an  attorney  is  invalid.''  It  may  be  issued  by  the  clerk 
on  the  application  of  the  assignee  of  the  judgment."  The 
attorney  for  the  assignee  of  the  party  recovering  final  judg- 
ment may  have  an  execution  as  of  course  within  five  years 
after  the  entry  of  judgment." 

Executor  or  administrator.  An  execution  may  be  is- 
sued, in  the  name  of  an  executor  or  administrator,  in  his  rep- 
resentative capacity,  on  a  judgment  recovered  by  any  person 
who  preceded  him  in  the  administration  of  the  same  estate, 
in  any  case  where  it  might  have  been  issued  in  favor  of  the 
original  plaintiff,  and  without  a  substitution.*^ 

§  2204.     From  what  court. 

Execution  must  be  issued  out  of  the  court  in  which  the 

37  Attorney  other  than  one  of  record  may  issue  writ.  Thorp  v. 
Fowler,  5  Cow.  446;   Cook  v.  Dickerson,  8  Super.  Ct.   (1  Duer)   679. 

3s  Code  Civ.  Proc.  §  3017.  The  same  rule  applies  when  transcript  of 
judgment  of  municipal  court  of  N.  Y.  City  is  filed.  What  county  clerk 
may  issue,  see  Vedder  v.  Lansing,  44  Hun,  590,  8  State  Rep.  725,  26 
Wkly.  Dig.  391. 

39  Thompson  v.  Jenks,  2  Abb.  Pr.  (N.  S.)   229. 

lowilgus  V.  Bloodgood,  33  How.  Pr.  289. 

*i  Code  Civ.  Proc.  §  1375. 

*2  Code  Civ.  Proc.  §  1829. 
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judgment  was  obtained/^  unless  the  transcript  of  a  lower 
court  has  been  filed  with  the  county  clerk,  as  provided  for  by 
section  3043  of  the  Code,  in  which  case  the  execution  must  be 
issued  out  of  the  county  court. 

§  2205.    Conditions  precedent. 

In  order  to  authorize  the  issuance  of  an  execution  there 
must  be  an  existing  judgment.  An  execution  cannot  issue  on 
a  satisfied  judgment."  Where  the  satisfaction  is  voidable  it 
must  be  vacated  before  execution  can  issue.*^  So  it  is  irregu- 
lar to  issue  execution  upon  a  judgment  which  is,  prima  facie, 
no  longer  in  existence  as  a  subsisting  debt  against  a  bankrupt 
or  his  property,  without  previously  applying  to  the  court  upon 
notice  to  him.*"  _  So  an  execution  falls  with  the  vacation  of 
the  judgment."  But  where  a  judgment  has  been  recovered 
upon  default,  and  such  default  is  subsequently  opened  upon 
condition  that  the  judgment  stand  as  security,  but  no  execu- 
tion issue  thereon  until  after  the  determination  of  the  action, 
the  plaintiff  is  entitled",  after  recovery  upon  the  merits  and 
entry  of  a  judgment  in  his  favor,  to  issue  an  execution  upon 
the  original  judgment.*^  The  recovery  of  a  second  judgment, 
in  a  suit  on  a  former  judgment,  does  not  prevent  the  issuance  0  L' 

*3  Writ  issued  out  of  wrong  court  is  void.  Clarke  v.  Miller,  18  Barb. 
269.    To  same  effect,  Niles  v.  Perry,  29  How.  Pr.  192. 

"Jackson  v.  Cadwell,  1  Cow.  622;  Dundee  Nat.  Bank  v.  Wood,  30 
State  Rep.  607,  9  N.  Y.  Supp.  351.  '  Such  an  execution  is  void.  Swan 
V.  Saddlemire,  8  Wend.  676.  So  is  a  sale  thereunder.  Jackson  v.  An- 
derson, 4  Wend.  474.  Sheriff  cannot  himself  pay  plaintiff  and  then 
levy  the  execution.  Jones  v.  Wilson,  3  Johns.  434;  Sherman  v.  Bsyca, 
15  Johns.  443;  Bigelow  v.  Provost,  5  Hill,  566. 

"Ackerman  v.  Ackerman,  14  Abb.  Pr.  229.  Followed  in  Crotty  v. 
McKenzie,  42  Super.  Ct.  (10  J.  &  S.)  192,  201.  See,  also,  Anderson  v. 
.  Nicholas,  27  Super.  Ct.   (4  Rob.)   630. 

"Boyd  V.  Vanderkemp,  1  Barb.  Ch.  273;  Alcott  v.  Avery,  1  Barb. 
Ch.  347. 

"  Spaulding  v.  Lyon,  2  Abb.  N.  C.  203. 

■•sFlagg  V.  Cooper,  11  Civ.  Proc.  R.  (Browne)  421,  54  Super.  Ct.  (22 
J.  &  S.)  50,  3  State  Rep.  529,  25  Wkly.  Dig.  501.  Or  he  may  issue  execu- 
tion on  the  second  judgment.  Holmes  v.  Rogers,  18  State  Rep.  652,  2 
N.  Y.  Supp.  501. 
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an  execution  on  the  first  judgment.*"  The  taking  of  an  appeal 
to  the  appellate  division  does  not  prevent  the  issuance  of  an 
execution  unless  an  undertaking  is  given  or  a  stay  of  proceed- 
ings is  ordered.^" 

Entry  of  judgment  and  filing  of  judgment  roll.    An 

execution  cannot  issue  until  judgment  is  entered  and  the  judg- 
ment roll  is  filed ;"  but  it  is  not  fatal,  in  the  absence  of  preju- 
dicial injury,  that  the  roll  was  filed  later  but  on  the  same 
day."  And  the  better  rule  seems- to  be  that  if  no  rights  of 
third  persons  intervene,  a  subsequent  filing  of  the  roll  will 
validate  the  execution,^''  provided  it  is  filed  before  the  return 
day  of  the  execution,^*  though  it  has  been  held  that  an  execu- 
tion issued  before  the  filing  of  the  roll  is  absolutely  void.^° 
So  where  a  transcript  is  filed  in  a  county  clerk's  office,  delay 
in  making  an  actual  entry  in  the  judgment'  book  until  after 
the  issuance  of  the  execution,  is  immaterial.^"  And  an  execu- 
tion, may  be  sent  to  the  sheriff  prior  to  the  entry  of  judgment 
and  filing  of  the  roll  if  the  sheriff  is  directed  to  indorse  it  as 
received  on  a  subsequent  day,  on  which  day  the  judgment  is 
perfected,  where  the  levy  was  n'ot  made  until  thereafter." 
Of  course,  if  the  rights  of  third  persons  intervene  between  the 
time  of  the  issuance  of  the  execution  and  the  subsequent  entry 
and  filing  of  the  roll,  their  rights  will  be  superior  to  those  of 
the  execution  creditor.^' 

Docketing  of  judgment.     It  is  now  settled  that  an  exe- 
cution cannot  be  issued  until  the  judgment  is  docketed  in  the 

*«  Howard  v.  Sheldon,  11  Paige,  558. 
50'Code  Civ.  Proc.  §  1351. 

"Hathaway  v.  Howell,  6  T.  &  C.  453,  4  Hun,  270;   Barrie  v.  Dana, 
20  Johns.  307. 

52  Small  V.  McChesney,  3  Cow.  19;  Clute  v.  Clute,  4  Denio,  241. 

53  Chichester  v.  Cande,  3  Cow.  39.     To  same  efteot,  Jordan  v.  Posey, 
1  How.  Pr.  123. 

54  Bank  of  Rochester  r.  Emerson,  10  Paige,  115. 

55  Hathaway  v.  Howell,  6  T.  &  C.  453,  4  Hun,  270. 

56  Appleby  v.  Barry,  25  Super.  Ct.  (2  Rob.)  689. 

57  Walters  v.  Sykes,  22  Wend.  566. 

5s  Marvin  v.  Herrick,  5  Wend.  109.     See  Clute  v.  Clute,  4  Denio,  241. 
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county  -vvhereiii  the  execution  is  to  issue.'''  The  omission  is 
however,  a  mere  irregularity,  so  that  the  execution  cannot  be 
questioned  collaterally.^" 

§  2206.    General  rule  as  to  computation  of  time. 

The  time  during  which  a  person  entitled  to  enforce  a  judg^ 
ment  is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an 
appeal,  is  not  part  of  the  time  limited  for  issuing  an  execution 
thereon  or  for  making  an  application  for  leave  to  issue  such 
an  execution."^ 

§  2207.    Substitutes  for  scire  facias. 

Where  leave  of  court  is  required,  the  Code  has  abolished  the 
writ  of  scire  facias  and  given  two  distinct  and  different  reme- 
dies as  substitutes;  the  one  applicable  in  cases  where  there  has 
been  a  delay  in  the  issuing  of  execution  for  five  years,  and  the 
judgment  debtor  is  still  liAnng,  and  the  other  in  cases  where 
the  judgment  debtor  has  died  after  judgment. 

§  2208.    Within  five  years. 

At  common  law  the  right  to  issue  an  execution  in  a  personal 
action  was  lost  unless  the  writ  was  issued  within  a  year  and  a 
day  from  the  entry  of  the  judgment.  The  Code  provides  that, 
"except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execu- 
tion thereupon,  of  course,  at  any  time  within  five  years  after 

'sCode  Oiv.  Proc.  §  1365;  Dunham  v.  Reilly,  110  N.  Y.  366;  Kupfer 
V.  Frank,  30  Hun,  74.  See,  also,  Longuemare  v.  Nichols,  18  Civ.  Proc. 
R.  (Browne)  93,  note,  27  State  Rep.  266,  7  N.  Y.  Supp.  672;  Nanz  v. 
Qakley,  60  Hun,  431,  39  State  Rep.  327,  21  Civ.  Proc.  R.  (Browne)  71, 
15  N.  Y.  Supp.  1.  This  rule  does  not  apply  to  a  judgment  of  the  city 
court  of  Yonkerg.  Prime  v.  Anderson,  29  Hun,  644.  Rule  under  Laws 
of  1813.     Sweetland  v.  Buell,  164  N.  Y.  541. 

6«Roth  V.  Schloss,  6  Barb.  308. 

"  Code  Civ.  Proc.  §  1382.  Following  decision  in  Underwood  v.  Green, 
56  N.  Y.  247.  For  construction  of  a  somewhat  sirailar  statute  (Cqde 
Civ.  Proc.  §  406),  see  vol.  1,  PP.  502-505. 
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the  entry  of  the  judgment.""^  The  phrase  "except  as  other- 
wise specially  prescribed  by  law"  applies  where  the  judgment 
debtor  has  died  after  judgment  but  before  the  expiration  of 
the  five  years.  An  execution  may  be  issued  immediately  after 
the  judgment  is  entered  and  docketed  and  the  judgment  roll 
filed, "^  except  that  if  a  promise  is  made  before  judgment  not 
to  enforce  it  within  a  specified  time  thereafter,  no  execution 
can  issue  until  the  expiration  of  such  time."*  It  seems  that 
the  appointment  of  a  receiver  in  supplementary  proceedings 
after  the  entry  of  a  judgment  in  favor  of  another  creditor 
does  not  prevent  the  latter  from  issuing  an  execution  on  his 
judgment  without  leave  of  court  and  without  notice  to  the 

■  On  death  of  judgment  creditor.    If  the  party  recover- 


ing a  final  judgment  has  died,  execution  may  be  issued  at  any 
time  within  five  years  after  the  entry  of  the  judgment,  by  his 
personal  representatives.  If  the  judgment  has  been  assigned 
execution  may  be  issued  within  the  five  years  by  the  assignee. 
In  either  case,  the  execution  must  be  indorsed  with  the  name 
and  residence  of  the  person  issuing  the  same.""  The  object  of 
this  Code  section  was  to  avoid  the  necessity  of  a  scire  facias 
on  the  death  of  the  judgment  creditor. 

When  time  begins  to  run.     The  five  years  runs  from 

the  time  of  "docketing"  the  judgment,"^  and  the  day  on  which 
the  judgment  is  docketed  must  be  included  in  the  computa- 
tiom^s 

§  2209.    After  five  years. 
After  the  lapse  of  five  years  from  the  entry  of  a  final  judg- 
es Qode  Civ.  Proc.  §  1375. 

63  Swift  V.  De  Witt,  1  Code  R.  25,  6  N.  Y.  Leg.  Obs.  314,  3  How.  Pr. 
280. 

64  So  held  where  judgment  was  by  confession.     Merritt  v.  Baker,  1] 
How.  Pr.  456. 

65  Cooper  V.  Bailey,  69  App.  Div.  358,  74  N.  Y.  Supp.  667. 
60  Code  Civ.  Proc.  §  1376. 

67  Kupfer  V.  Frank,  30  Hun,  74. 

68  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54. 
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ment,  execution  can  be  issued  thereupon,  in  one  of  the  follow- 
ing eases  only: 

1.  "Where  an  execution  was  issued  thereupon  within  five 
years  after  the  entry  of  the  judgment,  and  has  been  returned 
wholly  or  partly  unsatisfied  'or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to 
issue  the  execution.''^ 

In  other  words,  leave  of  court  must  be  obtained  if  five  years 
have  elapsed,  unless  an  execution  has  been  issued  within  the 
five  years  and  returned  unsatisfied.'"  This  requirement  for 
leave  to  issue  execution  has  an  historical  origin.  Under  the 
Eevised  Statutes,  if  execution  was  not  issued  within  two  years 
after  judgment,  the  plaintiff  might  sue  out  a  writ  of  scire 
facias,  by  which  the  sheriff  was  required  to  summon  the  party 
against  whom  it  was  issued  to  appear  at  a  certain  day,  to 
show  cause,  if  he  had  anything  to  say,  why  the  plaintiff  ought 
not  to  have  execution  of  the  judgment,  but  if  an  execution 
had  once  been  sued  out  within  the  two  years  a  scire  facias 
was  unnecessary.  The  issuing  and  return  of  the  execution  un- 
satisfied creates  a  presumption  that  the  judgment  is  unpaid, 
while  a  failure  to  issue  an  execution  for  the  period  named  cre- 
ates a  presumption  that  the  judgment  has  been  satisfied  or 
released,  which  may  be  rebutted,  and  the  opportunity  to  rebut 
this  presumption  which  was  afforded  by  scire  facias  is  now 
furnished  on  the  hearing  of  the  motion  for  leave  to  issue  the 
execution. 

However,  an  execution  issued  without  leave  after  the  lapse 
of  five  years  is  not  void  but  merely  liable  to  be  set  aside  on 
motion;'^  and  the  supplementary  proceedings  based  thereon 
should  not  be  set  aside  merely  because  of  the  failure  to 
obtain  leave,  if  the  merits  have  been  fully  investigated  and 

68  Code  Civ.  Proc.  §  1377. 

70  Wade  v.  De  Leyer,  40  Super.  Ct.  (8  J.  &  S.)  541;  Duryee  v.  Bots- 
ford,  24  Hun,  317. 

'1  Winebrener  v.  Johnson,  7  Abb.  Pr.  (N.  S.)  202;  Wooster  v. 
"Wuterich,  2  Abb.  N.  C.  206;  Frean  v.  Garrett,  24  Hun,  161.  Such  an 
execution  may  be  made  the  basis  of  a  creditor's  suit.  Aultman  &  Tay- 
lor Co.  T.  Syme,  163  N.  Y.  54. 
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the  parties  entitled  to  leave  have  acted  in  good  faith.''^  And 
an  execution  may  issue,  even  after  five  years,  on  consent  of 
defendant,  vi^ithout  any  previous  order  of  court.'^  The  mere 
fact  that  leave  to  issue  an  execution  is  denied  more  than  five 
years  after  the  entry  of  judgment  does  not  preclude  the  right 
of  the  judgment  creditor  to  isisue  an  execution  without  leave 
of  court  on  his  subsequently  ascertaining  thdt  a  previous  exe- 
cution had  been  issued  within  five  years/* 

Proceedings  to  obtain  leave  of  court.    Section  1378  of 

the  Code  provides-  as  to  the  notice  and  affidavits  on  a  motion 
for  leave  to  issue  execution  a,fter  the  lapse  of  five  years.  This 
section  does  not  apply,  however,  where  the  judgment  debtor 
has  died.'"^  It  seems  that  the  motion  may-  be  made  by  an  as- 
signee of  the  judgment.'" 

Notice  of  the  application  must  be  served  personally  upon 
the  adverse  party,  if  he  is  a  resident  of  the  state,  and  personal 
service  can,  with  reasonable  diligence,  be  made  upon  him 
therein ;  otherwise,  notice  must  be  given  in  such  manner  as  the 
court  directs.'''' 

Where  the  judgment  is  for  a  sum  of  money,  or  directs  the 
payment  of  a  sum  of  money,  leave  shall  not  be  granted  except 
on  proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the 
judgment  remains  wholly  or  partly  unsatisfied.'*  The  burden 
of  proving  such  fact  is  on  the  moving  party. ''^  The  judgment 
debtor  is  confined,  in  his  opposing  affidavits,  to  a  showing  that 
the  judgment  has  been  paid  or  otherwise  discharged,  in 
whole  or  in  part.  If  defendant  denies  that  anything  is  due 
on  the  judgment  it  is  proper  to  direct  a  reference  to  report  the 
amount  due, 

It  has  been  held  that  the  court  has  no  discretion  if  the  facts 

72  National  Bank  of  Port  Jervis  v.  Hansee,  15  Abb.  I\.  C.  488. 

73  Hulbut  V.  Fuller,  3  Code  R.  55.  To  same  effect,  Merritt  v.  Wing, 
4  How.  Pr.  14. 

74  Cooper  V.  Bailey,  69  App.  Div.  358,  74  N.  Y.  Supp.  667. 

75  Marine  Bank  of  Cbicago  t.  Van  Brunt,  11  Hun,  379. 

76  Betts  V.  Garr,  26  N.  Y.  383. 
77,  78  Code  Civ.  Proc.  §  1378. 

79  Michaels  v.  Abrahams,  N.  Y.  Daily  Reg.,  March  6,  1883. 
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stated  in  the  moving  papers  are  unc'ontradicted,^"  but  if  they 
are  disputed  the  court  has  discretion.*^  The  court  cannot  in- 
quire into  the  validity  of  the  judgment,*^  since  the  only  proper 
inquiry  is  whether  any  part  of  the  judgment  remains  due."' 
Pendency  of  supplementary  proceedings  is  no  objection,**  nor 
is  the  bringing  of  an  action  on  the  judgment  and  the  recovery 
of  a  new  judgment.*"  The  motion  cannot  be  denied  because 
of  the  existence  of  an  alleged  right  to  set-off  judgments  though 
the  court  may  withhold  its  decision  to  allow  the  making  of  a 
motion  for  a  set-off.'"  Leave  to  issue  execution  after  the 
lapse  of  five  years  should  be  granted  where  defendant  ob- 
tained a  discharge  in  insolvency  shortly  after  the  rendition  of 
the  judgment  and  such  discharge  was  subsequently  declared 
void.'^  Of  course,  execution  will  not  be  permitted  to  issue 
"nunc  pro  tunc"  after  the  lapse  of  several  years.** 

Leave  may  be  granted  to  issue  an  execution  on  a  judgment 
in  ejectment  though  twenty  years  have  elapsed  since  the  ren- 
dition of  the  judgment,*"  though  the  rule  seems  to  be  to  the 
contrary  where  the  judgment  is  a  money  judgment,  unless 
there  is  proof  of  payment  or  written  acknowledgment  Avithin 
the  twenty  years.""     It  seems  that  leave  may  be  granted,  after 

80Betts  V.  Garr,  26  N.  Y.  383;  Nichols  v.  Kelsey,  2  City  Ct.  R.  410, 
13  Civ.  Proc.  R.  (Browne)  154,  20  Abb.  N.  C.  14. 

81  In  such  a  case  the  order  is  not  reviewable  in  the  court  of  appeals. 
The  proper  remedy  is  to  move  for  leave  to  sue  on  the  judgment. 
Shuman  v.  Strauss,  52  N.  Y.  404. 

82  Lee  v.  Watkins,  3  Abb.  Pr.  243,  13  How.  Pr.  178.  Followed  in  Mat- 
ter of  Armstrong,  35  Misc.  327,  71  N.  Y.  Supp.  951.  Service  of  process. 
Mereness  v.  Brenon,  7  Wkly.  Dig.  24. 

S3  Betts  V.  Garr,  26  N.  Y.  383. 

8*  Smith  v.  Mahony,  3  Daly,  285. 

85  Small  v.  Wheaton,  2  Abb.  Pr.  316,  4  E.  D.  Smith,  427. 

8«  Betts  V.  Garr,  26  N.  Y.  383. 

8'  Small  V.  Wheaton,  2  Abb.  Pr.  316,  4  E.  D.  Smith,  427. 

88  Hansee  v.  Fiero,  25  Abb.  N.  C.  46,  56  Hun,  463,  31  State  Rep.  360, 
10  N.  Y.  Supp.  494. 

89  Van  Rensselaer  v.  Wright,  121  N.  Y.  626;  Shultes  v."  Sickles,  70 
Hun,  479,  53  State  Rep.  700,  24  N.  Y.  Supp.  145. 

9»  Kennedy  v.  Mills,  4  Abb.  Pr.  132;  Kincaid  v.  Richardson,  9  Abb.  N. 
G.  315. 
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five  years,  though  an  action  on  the  judgment  has  become  barred 
by  limitations."  So  the  fact  that  the  statute  of  limitations 
has  barred  an  action  on  a  judgment  of  a  justice  of  the  peace 
does  not  prevent  the  supreme  court  from  permitting  an  exe- 
cution to  be  issued  on  such  a  judgment  v^here  a  transcript  is 
filed  in  the  county  clerk's  office  before  the  right  to  sue  on  the 
judgment  is  barred  by  limitations."^ 

Form  of  affidavit. 

[Title  of  court  and  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  lie  is  . 

II.  That  a  final  judgment  was  rendered  in  the  court,  in  the 

above-entitled  action,  in  favor  of  against  ,  for  the  sum 

of  ,  and  it  v/as  duly  docketed  and  the  judgment  roll  filed  in  the 

county  clerk's   office   of  county   on  the  day  of  , 

190—. 

III.  That  no  execution  has  ever  been  issued  on  said  judgment  which 
remains  wholly  unsatisfied  [if  partly  unsatisfied  state  amount  collected, 
and  when,  and  amount  due]  and  no  part  thereof  has  been  paid  or 
collected.93 

IV.  [If  order  to  show  cause  is  sought,  add:]  An  order  to  show  cause 
.is    sought   because    it   is   necessary  that   such   order    provide   for   the 

manner  of  giving  notice  of  the  application  for  leave  to  issue  execution 

to [the  judgment  debtor]  who  resides  out  of  this  state  at , 

in  the  state  of . 

V.  That  no  previous  application  has  been  made,  etc. 

[Jurat.]  [Signature.] 

Form  of  order  granting  leave  to  issue  execution. 

[Title  of  action.]                                                     At  a  special  term,  etc. 
On  reading  and  filing  the  affidavit  of  ,  verified  on  the  ■ 

91  Kincaid  v.  Richardson,  25  Hun,  237. 

02  Rose  v.  Henry,  37  Hun,  397;  Herder  v.  Collyer,  22  Abb.  N.  C.  461, 
6  N.  Y.  Supp.  513;  Becker  v.  Po^r,  17  App.  Div.  183,  79  State  Rep.  296, 
45  N.  Y.  Supp.  296;  Agar  v.  Curtiss,  8  App.  Div.  337,  40  N.  Y.  Supp.  815. 

83  If  judgment  has  been  assigned  and  affidavit  is  made  by  the  as- 
signee, suet  fact  should  be  stated  and  the  allegation  as  to  payments 
before  the  assignment  should  be  on  information  and  belief. 
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day  of  .  190 — .  wliereby  it  is  proved  to  the  satisfaction  of  the 

court  that  the  judgment  in  this  action  remains  wholly  [or  partly]  un- 
satisfied, and  on  reading  and  filing  [specify  the  other  motion  papers, 

and  opposing   papers],   with   proof  of   service   thereof  on  ■ ,   and 

after  hearing in  support  of  the  motion  and in  opposition: 

Now,  on  motion  of  ,  attorney  for  : 

Ordered,  that  the  motion  of for  leave  to  issue  execution  on  the 

final  judgment  entered  in  this  action  and  docketed  on  the day  of 

,  190 — ,  for dollars,  be  and  the  same  hereby  is  granted. 

Enter:     [Signature  of  judge  by  initials  of  name  and  title.] 

§  2210.    After  death  of  defendant  in  ejectment. 

Where  a  party,  or  one  or  more  of  several  parties  against 
whom  a  judgment  for  the  recovery  of  possession  of  real  prop- 
erty has  been  obtained,  has  died,  an  order  granting  leave  to 
issue  and  execute  such  execution  or  writ  of  possession  may 
be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered,  and  to  the  grantees  or  devisees  of 
said  deceased,  or  if  he  died  intestate,  to  the  heirs-at-law  of 
said  deceased ;  said  notices  to  be  served  in  the  same  manner  as 
a  summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court."* 

§  2211.    After  death  of  a  judgment  debtor. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued 
against  the  property  of  a  judgment  debtor  vfho  has  died  since 
the  entry  of  the  judgment,  except  as  prescribed  in  sections 
1380  and  1381  of  the  Code°°  which  will  now  be  considered. 
Thus,  the  execution  referred  to  in  section  1252  of  the  Code,"" 
where  the  judgment  debtor  has  died,  can  be  enforced  only  as 
provided  in  sections  1380  and  1381."  The  Code  provisions  to 
be  considered  do  not,  however,  affect  the  right  of  a  judgment 
creditor  to  enforce  a  judgment  against  the  property  of  one  or 
more  surviving  judgment  debtors  as  if  all  the  judgment  debtors 
were  living.    In  that  case,  an  execution  must  be  issued  in  the 

"Code  Civ.  Proc.  §  1376.    Form  of  affidavit,  notice  of  motion,  and 
order,  see  2  Abb.  New  Pr.  &  F.  1037-1039. 
85  Code  Civ.  Proc.  §  1379. 
06  See  ante,  §  2004. 
,0' Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp.  1044. 

• 

N.  Y.  Prac— 193. 
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usual  form;  but  the  attorney  for  the  judgm'ent  creditor  must 
indorse  thereupon-,  a  notice  to  the  sheriff,  reciting  the  death 
of  the  deceased  judgment  debtor,  and  requiring  the  sheriff 
not  to  collect  the  execution  out  of  any  property  which  be- 
longed to  him."* 

Section  1380  is  long  but  by  splitting  it  up  its  meaning  can 
be  made  clearer.  When  the  present  Code  was  first  enacted 
this  provision  merely  embraced  what  is  now  contained  in  the 
first  two  sentences,  viz.:  "After  the  expiration  of  one  year 
from  the  death  of  a  party,  against  whom  a  final  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money 
is  rendered,  the  judgment  may  be  enforced  by  execution 
against  any  property  upon  which  it  is  a  lien,  with  like  effect 
as  if  the  judgment  debtor  was  still  living.  But  such  an  exe- 
cution shall  not  be  issued,  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  execution  ^ 
is  to  be  issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  state,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  es- 
tate of  the  deceased  judgment  debtor."  This  one  year  limi- 
tation applies  not  only  to  judgments  rendered  in  courts  of  rec- 
ord but  also  to  judgments  rendered  in  courts  not  of  record 
where  transcripts  have  been  filed  with  the  county  clerk,  while 
the  limitation  of  three  years  after  issuing  of  letters  applies 
only  to  judgments  originally  rendered  in  courts  of  record."" 
The  words  "such  an  execution"  contained  in  the  second  sen- 
tence include  executions  issued  on  judgments  which  are  not, 
because  of  the  lapse  'of  ten  years,  as  well  as  those  which  are, 
liens  on  the  real  property  of  a  judgment  debtor.^""  These  two 
sentences  apply  only  to  an  execution  against  personal  property 
of  the  decedent. 

The  third  sentence  is  as  follows:  "Where  the  lien  of  the 
judgment  was  created  as  prescribed  in  section  1251  of  the 
Code,  neither  the  order  nor  the  decree  can  be  made  until  the 
expiration  of  three  years  after  letters  testamentary  or  letters 
of  administration  have  been  duly  granted  upon  the  estate  of 

ns  Code  Civ.  Proc.  §  1383.    See  Woodcock  v.  Bennet,  1  Cow.  711. 

»»  Matter  of  Phelps,  6  Misc.  397,  26  N.  Y.  Supp.  774. 

100  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp.  1044. 
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the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's  death  continues  for  three  years  and  six  months 
thereafter,   notwithstanding   the    previous    expiration   of   ten 
years  from  the  filing  of  the  judgment  roll."     In  other  words 
where  a  judgment  is  docketed  in  a  county  clerk's  office  so  as 
to  become  a  lien  on  the  real  property  and  chattels  real  in  that 
county,  the  lien  is  not  limited  to  ten  years  but  is  extended 
three  years  and  six  months  after  the  death  of  the  judgment 
debtor;   and  an  execution  against  real  property  or  chattels 
real  cannot  be  issued  until  three  years  after  the  death  of  the 
judgment  debtor.^"^     The  fourth  and  fifth  sentences,  inserted 
by  amendment  in  1885,  make  an  exception  to  this  rule  as  fol- 
lows:   "But  where  the  decedent  died  intestate  and  letters  of 
administration  upon  his  estate  have  not  been  granted  within 
three  years  after  his  death  by  the  surrogate's  court  of  the 
county  ia  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration 
have  not  been  granted  within  the  same  time  by  the  surrogate 's 
court  of  the  county  in  which  the  property  on  which  the  judg- 
ment is  a  lien  is  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  state  upon  which  to  administer.     In  such 
ease  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid. ' ' 

The  sixth  sentence  provides  that  the  judgment  lien  may  be 
enforced  by  proceedings  in  surrogate's  court  for  the  dispo- 
sition of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts.  This  remedy,  instead  of  an  execution,  is  preserved 
and  is  resorted  to  more  often  than  an  execution. 

The  seventh  sentence  provides  that  nothing  contained  in  the 
preceding  clauses  shall  preclude  the  right  of  a  judgment  cred- 
itor who  has  obtained  a  judgment  setting  aside  a  fraudulent 
conveyance  from  enforcing  such  judgment  by  execution 
against  the  property  fraudulently  conveyed,  without  obtain- 

loiDuell  v.  Alvord,  41  Hun,  196.  See  Matter  of  Holmes,  131  N.  Y. 
80;  Matter  of  Matteson,  50  State  Rep.  275,  21  N.  Y.  Supp.  576. 
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ing  leave  of  court.^"^  This  sentence  which  was  added  in  1890 
applies  only  where  the  conveyance  has  been  declared  fraudu- 
lent."^ 

Considering  section  1380  as  a  whole,  it  is  held  that  it  ap- 
plies only  where  the  judgment  debtor  dies  ai.te,r,  and  not  be- 
fore, execution  is  issued."*  If  an  execution  is  issued  within 
five  years  and  thereafter  the  debtor  dies,  a  new  execution 
cannot  be  issued  as  of  course  but  leave  must  be  obtained  under 
this  section."'  Both  leave  of  the  surrogate  and  the  order  of 
the  court  in  which  the  judgment  was  entered  are  necessary  to 
authorize  the  execution.^°^  An  execution  issued  without  leave 
of  court,  after  the  death  of  the  judgment  debtor,  is  not  merely 
voidable  but  is  void."'  The  statute  applies  equally  to  judg- 
ments recovered  on  sole,  joint,  or  on  joint  and  several,  con- 
tracts.^"* 

Application  to  court  from  which  execution  is  to  be  is- 
sued. ' '  Notice  of  the  application  to  the  court  from  which  the 
execution  is  to  be  issued,  for  an  order  granting  leave  to  issue 
the  execution,  must  be  given  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  virtue  of 
the  execution,  and  also  to  the  executor  or  administrator  of  the 
judgment  debtor.  The  general  rules  of  practice  may  prescribe 
the  manner  in  which  the  notice  must  be  given ;  until  provision 
is  so  made  therein,  it  must  be  served  either  personally  or  in 
such  manner  as  the  court  prescribes  in  an  order  to  show 
cause. ""»  The  execution  is  void  as  to  persons  interested  in 
the  property  against  which  the  execution  issued  where  such 
persons  are  not  made  parties  to  the  proceedings  to  obtain 
leave.""     The  application  cannot  be  made  to  a  judge  out  of 

102  See  Bryer  v.  Foerster,  14  App.  Div.  315,  43  N.  Y.  Supp.  801. 

103  Matter  of  Holmes,  131  N.  Y.  80. 

104  Wood  V.  Morehouse,  45  N.  Y.  368,  374. 

105  Marine  Bank  of  Chicago  v.  Van  Brunt,  11  Hun,  379.  Contra, 
Flanagan  v.  Tinen,  53  Barb.  587,  37  How.  Pr.  130. 

100  Marine  Bank  of  Chicago  v.  Van  Brunt,  49  N.  Y.  160. 

107  Wallace  v.  Swinton,  64  N.  Y.  188-  Prentiss  v.  Bowden  145  N.  T. 
342. 

108  Baskin  v.  Huntington,  130  N.  Y.  313,  41  State  Rep.  635. 

109  Code  Civ.  Proc.  §  1381,  subd.  1. 

110  Wallace  v.  Swinton,  64  N.  Y.  188 
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court  unless  by  eonsent.^^^  The  application  may  be  made  be- 
fore  leave  has  been  obtained  from  the  surrogate's  court,^^^ 
since  it  is  immaterial  to  which  court  application  is  first 
made.^^''  The  general  rules  of  practice  do  not  prescribe  the 
manner  in  which  the  notice  must  be  given.  If  personal  serv- 
ice can  be  made  on  the  executor  or  administrator  and  on  the 
O'ther  parties  interested  in  the  property  against  which  the 
judgment  is  sought  to  be  enforced,  no  application  to  the  court 
as  to  the  mode  of  service  is  necessary;  but  if  personal  service 
cannot  be  made  on  such  persons  an  application  should  be 
made,  on  affidavits  fully  stating  the  facts  in  regard  thereto, 
for  an  order  to  show  cause. 

Leave  shall  not  be  granted  except  on  proof  by  affidavit,^^* 
to  the  satisfaction  of  the  court  that  the  judgment  remains 
wholly  or  partly  unsatisfied. ^^^  The  affidavit  need  not  be  made 
by  a  party  to  the  judgment.^^"  It  may  be  made  by  one  of  two 
joint  plaintiffs.^^^  A  positive  averment  that  the  judgment  is 
unsatisfied  and  unpaid  and  is  valid  and  subsisting  is  sufficient 
as  to  that  fact.^^*  So  is  a  mere  allegation  that  the  judgment 
"is  wholly  unsatisfied  and  impaid.  "^^^ 

Though  the  motion  papers  should  describe  the  land  on  which 
the  judgment  is  a  lien  and  against  which  an  execution  is 
sought,  yet  it  is  not  necessary  to  describe  other  lands  than 
those  against  which  it  is  sought  to  enforce  the  judgment.^^" 

111  Matter  of  Wadley,  29  Hun,  12. 

112  Kerr  v.  Kreuder,  28  Hun,  452. 

113  Atlas  Refining  Co.  v.  Smith,  52  App.  Div.  109,  64  N.  Y.  Supp. 
1044.  Compare,  however.  Matter  of  Phelps,  6  Misc.  397,  26  N.  Y. 
Supp.  774,  which  holds  that  application  should  be  made  first  to  court 
from  which  execution  is  to  issue.  It  Is  submitted  that  it  is  the  better 
practice  to  apply  to  the  surrogate  last. 

11*  Petition  without  affidavit  is  insufficient.  Matter  of  Holmes,  59 
Hun,  369,  36  State  Rep.  535,  18  N.  Y.  Supp.  100. 

115  Code  Civ.  Proc.  §  1381,  subd.  1. 

ii»  Assignee  of  judgment  may  make.  Duell  v.  Alvord,  41  Hun,  196i 
198. 

in,  118  Wadley  v.  Davis,  30  Hun,  570. 

119  Duell  V.  Alvord,  41  Hun,  196,  4  State  Rep.  197. 

i2»  Wadley  v.  Davis,  30  Hun,  570. 
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Leave  will  not  be  granted  as  a  matter  of  course. ^^^  The  form 
of  the  order  may  be  that  execution  be  issued  in  due  form  of 
law  upon  said  judgment  for  the  amount  due  thereon  and  in- 
terest, against  any  property,  lands,  tenements,  real  estate,  or 
chattels  real,  upon  which  such  judgment  shall  be  a  lien,  either 
at  law  or  in  equity,  in  the  same  manner  and  with  the  same 
effect  as  if  the  said  defendant  were  still  living.^^^ 

Form  of  affidavit. 

[Title  of  court  and  action.] 
[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  . 

II.  [Same  as  II  in  form  of  affidavit  under  section  2209.] 

III.  That  said died  intestate  in county  in  which  he  re- 
sided, on  the  day  of  ,  190 — ,  leaving  as  his  only 

heirs  at  law,  and  letters  of  administration  were  duly  granted  on  said 

estate  hy  the  surrogate  of  county,  on  the day  of . 

190 — ,  to  ,  who  has  duly  (jualified  as  such.i23 

IV.  That  the  said  judgment  remains  wholly  unsatisfied  and  unpaid.i^* 

V.  That  on  the  day  of  ,  190 — .  after  the  time  the  judg- 

meilt  was  duly  docketed  in  the  said county,  the  said '—  was 

the  owner  of  real  property  situated  therein,  on  which  the  said  judg- 
ment was  and  still  is  a  lien.     [Add  description  of  property.] 

VI.  That  no  application  for  leave  to  issue  execution  on  said  judg- 
ment has  heen  made  to  the  surrogate's  court  of  county  or  of 

any  other  county.  [If  application  is  pending  so  state.  If  decree  "has 
been  made,  state  time  when  granted  and  annex  a  copy.] 

VII.  [If  order  to  show  cause  is  sought,  add:]  An  order  to  show 
cause  is  necessary  because  such  order  should  provide  as  to  the  man- 
ner of  giving  notice  of  this  application  for  leave  to  issue  execution 
to  the  persons  whose  interest  in  the  said  property  will  be  affected  hy 

121  Kenny  v.  Geoghegan,  9  Civ.  Proc.  R.   (Browne)    378. 
i22Wilgus  V.  Blbodgood,  33  How.  Pr.  289. 

123  If  deceased  left  a  will  such  fact  should  be  stated  together  with 
the  fact  of  its  being  admitted  to  probate,  the  names  of  the  devisees,  the 
granting  of  letters  testamentary,  and  the  qualification  of  the  executor. 
If  defendant  died  intestate  and  three  years  have  elapsed  since  his 
death  without  letters  of  administration  being  taken  out,  such  fact 
should  be  stated. 

124  If  partly  unsatisfied,  so  state  and  show  balance  due. 
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not  residents  of  this  state  but  reside  in  in  the  state  of  . 

VIII.    That  no  previous  application  has  been  made,  etc. 

[Jurat.]  [Signature.] 

Form  of  order. 

[Title  of  action.]  At  a  special  term,  etc. 

On  reading  and  filing  the  aflRdav't  of  ,  verified  on  the  

day  of ,  and  [specify  other  motion  papers]  whereby  it  appears 

that  [here  state  concisely  the  facts  on  which  the  application  is  based 
as  set  forth  in  the  moving  affidavit  together  with  the  names  of  the 
persons  served  with  notice  of  the  application],  and,  after  hearing 
,  attorney  for ,  in  support  of  the  motion  and ,  attor- 
ney for  ,   in   opposition   thereto:     Now,   on   motion   of  . 

attorney  for : 

Ordered,  that  leave  be  and  hereby  is  granted  to  to  issue  an 

execution  for  dollars  on  said  judgment  to  be  enforced  against 

the  said  property  on  which  it  is  a  lien  with  like  effect  as  if  the  said 
judgment  debtor  were  still  living.  Said  property  is  described  as  fol- 
lows:  

Enter:     [Signature  of  judge  by  initials  of  name  and  title.] 

■  Application  to  surrogate's  court.     For  the  purpose  of 


procuring  a  decree  from  the  surrogate's  court  granting  leave 
to  issue  the  execution,  the  judgment  creditor  must  present  to 
that  court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  such  a  decree ;  and  that  the  executor  or 
administrator  of  the  judgment  debtor  and  the  person  or  per- 
sons whose  interest  in  the  property  will  be  affected  by  a  sale 
by  virtue  of  the  execution  may  be  cited  to  show  cause  why 
it  should  not  be  granted."^  The  petition  must  be  verified."" 
The  petition  should  set  forth  the  facts  of  the  administration 
of  the  estate  of  the  judgment  debtor,  the  recovery  of  the 
judgment,  the  granting  of  leave  by  the  court  from  which  the 
execution  is  to  be  issued,  etc.,  and  the  names  and  residences, 
so  far  as  knovm,  of  the  persons  whose  interests  in  the  prop- 
erty will  be  affected  by  a  sale  by  virtue  of  the  execution."^ 
And  it  is  the  better  practice,  on  an  application  affecting  real 
estate,  to  set  forth  also  a  description  of  the  real  estate  to  be 

125  Code  Civ.  Proc.  §  1381,  subd.  2. 
128  Matter  of  Howell,  2  Redf.  299. 

i27Redfleld,  Pr.  Surr.  Cts.  568.    For  form  of  petition,  see  Redfield, 
Pr.  Surr.  Cts.  1015;  2  Abb.  New  Pr.  &  F.  1049. 
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affected  by  the  proeeeding.^^*  Upon  the  presentation  of  the 
petition  the  surrogate  must  issue  a  citation  accordingly,  which 
said  citation  may  be  served  in  the  same  manner  as  is  a  notice 
in  the  court  from  which  the  execution  is  to  be  issued,  to  the 
executor  or  administrator  of  the  judgment  debtor,  and  the 
persons  whose  interest  in  the  property  will  be  affected  by  a 
sale  under  the  execution,  and,  if  the  general  rules  of  practice 
of  the  supreme  court  do  not  provide  for  a  mode  of  giving  such 
notice,  such  citation  must  be  served  in  such  manner  as  the 
surrogate  by  order  may  prescribe,  or  as  is  otherwise  provided 
by  law."''  However,  if  the  parties  interested  appear  volun- 
tarily without  citation  upon  the  presentation  of  the  petition, 
they  are  bound  by  the  decree."" 

On  the  return  of  the  citation,  the  surrogate  may  make  such 
a  decree  in  the  premises  as  justice  requires.^^^  No  particular 
facts  need  be  proven  to  authorize  the  surrogate  to  grant 
leave.i-'^  The  surrogate  cannot  determine  whether  the  judg- 
ment was  fra,udulently  obtained."''  It  is  erroneous  for  the 
surrogate  to  grant  leave  to  issue  execution  subject  to  the  al- 
ternative that  the  administrator  apply  for  a  sale  of  the  real 
estate,  especially  if  it  does  not  appear  that  the  time  to  make 
such  application  has  elapsed.^^* 

§  2212.     On  judgments  ag'ainst  executors  or  administrators. 

Under  the  Revised  Statutes  an  execution  on  a  judgment 
against  personal  representatives  could  issue  at  once,  provided 
his  account  had  been  settled,  for  a  just  proportion  of  the  as- 

128  Matter  of  Bently,  16  Atib.  Pr.  89. 

129  Code  Civ.  Proc.  §  1381,  subd.  2.  Rules  as  to  notice  on  applica- 
tion to  the  court  from  which  the  execution  is  to  be  issued,  as, laid 
down  in  preceding  section,  apply. 

131'  Kerr  v.  Kreuder,  28  Hun,  452. 

131  Code  Civ.  Proc.  §  1381,  subd  2.  Form  of  decree,  see  2  Abb.  New 
Pr.  &  P.  105(j 

'32AIlyn  ■     Thurstoi_    5  Hun,  105. 

133  Freeman       Nelson,  4  Redf.  374. 

134  St.  John  v.  Voorhies,  19  Abb.  Pr.  53. 
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sets  applicable  to  the  satisfaction  of  the  judgment. ^"^  But 
under  the  present  Code  provision  an  execution  cannot  be  is- 
sued upon  a  judgment  for  a  sum  of  money,  against  an  execu- 
tor or  administrator,  in  his  representative  capacity,  until  an 
order  permitting  it  to  be  issued  has  been  made  by  the  surro- 
gate; from  whose  court  the  letters  were  issued. ^^°  This  Code 
provision  is  inapplicable  to  judgments  in  actions  originally 
commenced  against  the  decedent,^''  and  to  decrees  of  the  sur- 
rogate's court  against  an  executor  or  administrator.^'*  So 
the  rule  does  not  apply  to  the  case  of  a  judgment  against  a 
firm  of  which  decedent  as  well  as  his  executor  were  mem- 
bers.^'' A  surrogate  has  the  same  power  to  direct  execution 
on  a  judgment  recovered  against  an  administrator  for  liabili- 
ties incurred  by  him  in  the  administration  of  the  estate,  as  he 
has  to  order  such  process  to  issue  on  a  judgment  for  a  debt 
owing  by  the  deceased.^*" 

Time  for  application.     The  application  may  be  made  at 

any  time  after  judgment.  An  appeal  from  a  judgment  ob- 
tained against  the  executor  in  his  representative  capacity  is 
no  bar  to  the  motion  where  no  undertaking  has  been  given  on 
appeal."^  Of  course,  if  a  stay  of  proceedings  exists  it  is 
proper  to  refuse  leave  to  issue  execution  until  the  result  of 
the  appeal  is  announced.^^^ 

Notice  of  application.     At  least  six  days'  notice  of  the 

application  must  be  personally  served  on  the  executor  or  ad- 
ministrator unless  it  appears  that  service  cannot  be  so  made 
with  due  diligence;  in  which  case,  notice  must  be  given  to 
such  persons,  and  in  such  manner,  as  the  surrogate  directs, 

135  Olmsted   v.   Vredenburgh.  10   How.   Pr.   215;    Smith  v.  Howell,   2 
Redf.  325;  Redfield,  Pr.  Surr.  Cts.  564. 

136  Code  Civ.  Proc.  §  1825. 

i37Tliacher  v.  Bancroft,  15  Abb.  Pr.  243.  ^ 
138  Peyser  v.  Wendt,  2  Dem.  221. 

138  Columbus  Watch  Co.  v.  Hodenpyl,  61  Hun,  557,  16  N.  Y.  Supp. 
337. 
"0  Matter  of  Thompson,  41  Barb.  237. 
1*'  Matter  of  Morey,  6  Dem.  287,  10  State  Rep.  693. 
1"  Keyser  v.  Kelly,  4  Redf.  157. 
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by  an  order  to  show  cause  why  the  application  should  not  be 
granted.^^^ 

Petition.     The  petition  must  be  signed  and  verified."* 

It  must  show  not  only  that  the  executor  has  assets,  but  also 
that  they  are  applicable  and  available  for  the  payment  of  the 
judgment,^*^  i.  e.,  whether  the  assets  of  the  estate  are  sufficient 
to  pay  the  whole  judgment  without  injuriously  affecting  the 
rights  of  others  entitled  to  equality  of  payment  with  the  cred- 
itor.^*°  It  has  been  held,  however,  that  the  petition  is  suffi- 
cient if  it  states  that  there  are  assets  in  the  hands  of  the  execu- 
tor sufficient  to  satisfy  the  judgment,  and  it  is  for  the  executor 
to  show  their  inadequacy  to  pay  all  the  creditors.^*'  It  is  sub- 
mitted that  the  latter  holding  is  the  better  rule  since  the  judg- 
ment creditor's  knowledge  of  the  assets  of  the  estate  is  pre- 
sumably inferior  to  the  knowledge  of  the  executor  or  admin-' 
istrator.  It  must  show  that  the  representative  has  funds  of 
the  estate  on  hand  applicable  to  the  payment  of  the  judgment 
which  he  refuses  to  apply,  or  that  funds  of  the  estate  have 
been  misapplied  which  ought  to  have  been  devoted  to  the  pay- 
ment of  the  judgment.^*' 

The  executor  or  administrator  may  controvert  the  facts  set 
up  in  the  petition.  If  the  assets  have  been  materially  reduced 
since  the  account,  the  representative  should  show  the  fact, 
distinctly,  in  opposition.^*'  It  is  not  sufficient  merely  to  allege 
publication  of  the  usual  notice  to  creditors  to  present  claims 
and  the  nonpresentation  of  petitioner's  claim,  and  state  assets 
received  and  payments  for  expenses  and  debts  showing  bal- 
ance due  himself,  but  not  showing  that  he  had  accoimted."" 

1*3  Code  Civ.  Proc.  §  1826.  Form  of  notice,  see  2  Abb.  New  Pr.  &  F. 
1053.  Form  of  order  to  show  cause,  see  Redfield,  Pr.  Surr.  Cts.  1013; 
2  Abb.  New  Pr.  &  F.  1053. 

1*4  Matter  of  Howell,  2  Redf.  299.  Form,  see  2  Abb.  New  Pr.  &  F. 
1051;  Redfield,  Pr.  Surr.  Cts.  1012. 

146  Matter  of  Lazelle's  Estate,  16  Misc.  515,  40  N.  Y.  Supp.  343;  Hau- 
selt  V.  Gano,  1  Dem.  36;  Melcher  v.  Pisk,  4  Redf.  22. 

i«  Sippel  V.  Macklin,  2  Dem.  219. 

1"  Matter  of  Steinau,  23  App.  Div.  550,  48  N.  Y.  Supp.  886. 

"8  Matter  of  Gall's  Estate,  40  App.  Div.  114,  57  N.  Y.  Supp.  835. 

"9  Smith  V.  Howell,  2  Rpdf.  325. 

iiso  Keyser  v.  Kelly,  4  Redf.  157. 
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Matters    considered   and  decree.     ' '  Where   it   appears 


that  the  assets,  after  payment  of  all  sums  chargeable  against 
them  for  expenses,  and  for  claims  entitled  to  priority  as  against 
the  plaintiff,  are  not,  'or  will  not  be,  sufScient  to  pay  all  the 
debts,  legacies,  or  other  claims  of  the  class  to  which  the  plain- 
tiff's claim  belongs,  the  sum,  directed  to  be  collected  by  the 
execution,  shall  not  exceed  the  plaintiff's  just  proportion  of 
the  assets.     In  that  case,  one  or  more  orders  may  be  after- 
wards made  in  like  manner,  and  one  or  more  executions  may 
be  afterwards  issued,  whenever  it  appears  that  the  sum  di- 
rected to  be  collected  by  the  first  execution  is  less  than  the 
plaintiff's  just  proportion. "^^^     The   clause   "for   claims   en- 
titled to  priority  against  the  plaintiff"  was,  according  to  Mr. 
Throop,  intended  to  include  not  only  the  common  cases,  where 
legacies  are  postponed  to  debts,  and  certain  debts  to  others, 
but  also  a  class  'of  cases  where  the  assets  must,  according  to 
well  recognized  rules,  be  applied  to  the  payment  of  debts,  to 
the  exclusion  of  some  legacies  rather  than  others.     If  an  ac- 
counting has  been  had  it  is  a  mere  matter  of  calculation  if  the 
balance  of  the  assets  is  insufficient  to  pay  in  full  all  claims  of 
an  equal  degree,  to  ascertain  the  pro  rata  share  for  which  the 
execution  shall  issue.     If  the  assets  are  admittedly  sufficient 
then  it  will  issue  for  the  whole  amount  due.^^^     If  there  has 
been  no  accounting  and  a  question  is  raised  as  to  the  suffi- 
ciency of  the  assets,  the  surrogate  may,  under  section  2723  of 
the  Code,  require  an  intermediate  accounting;  and  if  it  ap- 
pears that  there  are  no  assets  then  no  execution  can  be  is- 
sued."'   If  there  appear  to  be  no  assets  in  the  hands  of  the 
executor  or  administrator,  an  order  granting  leave  cannot  be 
sustained  on  the  ground  that  the  executor  or  administrator 
had  paid  other  claims  'of  inferior  right,  or  had  neglected  to  re- 
duce to  possession  certain  assets  to  which  he  ought  to  have 

iwCode  Civ.  Proc.  §  1826. 

162  Smith  V.  Howell,  2  Redf.  325. 

153  Matter  of  Jansen,  1  Con.  362,  9  N.  Y.  Supp.  451.  Intermediate 
accounting.  Peters  v.  Carr,  2  Dem.  22;  Matter  of  Dougherty's  Estate, 
15  State  Rep.  743;  Matter  of  Congregational  Unitarian  Soc,  34  App. 
Div.  387,  54  N.  Y.  Supp.  269;  Estate  of  Kelsey,  4  Month.  Law  Bui.  56. 
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resorted.^''*  The  surrogate  cannot  authorize  execution  to  issue 
on  a  judgment  against  an  executor  where  the  assets  are  suffi- 
cient to  pay  but  a  small  proportion  of  the  claims  of  the  class, 
and  the  court  is  unable  to  determine  the  amount  for  which 
execution  should  issue. ^^^  So  execution  against  an  admin- 
istrator will  not  be  granted  after  he  has  accounted  for  all 
the  assets  coming  into  his  hands,  paid  them  to  creditors  un- 
der direction  of  the  surrogate,  and  been  duly  discharged  on 
a  final  accounting. ^^^  In  computing  the  amount  of  assets, 
the  claim  of  the  attorney  or  counsel  of  the  representative, 
for  professional  services  rendered  to  him,  and  not  upon  the 
retainer  of  the  deceased,  in  the  unsuccessful  defense  of  the 
applicant's  judgment,  cannot  be  deducted.^^'  The  surrogate 
cannot  go  back  of  the  judgment  to  determine  its  validity.'*' 
The  order  must  specify  the  sum  to  be  collected.'*" 

Execution  on  a  judgment  against  executors  or  administra- 
tors cannot  be  isstied  against  the  real  estate  of  the  debtor ;''" 
and  this  is  so  although  the  will  authorizes  a  sale  for  the  pur- 
poses of  administration  and  distribution,  unless  the  judgment 
is  by  its  terms  made  a  lien  on  the  real  estate,  as  the  doctrine 
of  equitable  conversion  does  not  apply.'"' 

Requiring  security  of  legatee.    Where  a  judgment  has 

been  rendered  against  an  executor  or  administrator,  for  a  leg- 
acy or  distributive  share,  the  surrogate,  before  granting  an 
order,  permitting  an  execution  to  be  issued  thereupon,  may, 
and,  in  a  proper  ease,  must,  require  the  applicant  to  file  in 
his  office,  an  undertaking  to  the  defendant,  in  such  a  sum, 
and  with  such  sureties,  as  the  surrogate  directs,  to  the  effect, 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 

154  St.  John  V.  Voorhles,  19  Abb.  Pr.  53. 

155  Matter  of  Hesdra's  Estate,  23  N.  Y.  Supp.  842. 

168  Matter  of  Hathaway's  Estate,  24  N.  Y.  Supp,  468. 

157  Field  V.  Field,  2  Redf.  160.  See,  also.  Matter  of  Nichols,  4  Redf. 
288. 

158  Keyser  v.  Kelly,  4  Redf.  157. 

159  Code  Civ.  Proc.  §  1825.  For  form  of  order  that  execution  issue, 
see  Redfleld,  Pr.  Surr.  Cts.  1014;  2  Abb.  New  Pr.  &  P.  1056. 

100  James  v.  Beesly,  4  Redf.  236,  240;   Matter  of  Jansen,  1  Con.  362. 

101  Matter  of  Hesdra's  Estate,  23  N.  Y.  Supp.  842. 
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execution,  the  remaining  assets  are  not  sufficient  to  pay  all 
sums,  for  which  the  defendant  is  chargeable,  for  expenses, 
claims  entitled  to  priority  as  against  the  applicant,  and  the 
other  legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the  de- 
fendant the  sum  so  collected,  or  such  ratable  part  thereof,  witli 
the  other  legatees  or  representatives  of  the  same  class,  as  is 
necessary  to  make  up  the  deficiency.^^^ 

§  2213.    Simultaneous  writs. 

While  two  or  more  writs,  based  on  the  same  judgment,  can- 
not be  issued  to  the  same  county  "at  the  same  time,  in  the  ab- 
sence of  statutory  authority  therefor,  yet  executions  on  the 
same  judgment  may  issue  to  different  counties  at  the  same 
time.^"^  And  if  a  judgment  awards  not  only  the  delivery  of 
the  possession  of  property  but  also  a  sum  of  money,  the  money 
may  be  collected  by  virtue  of  the  execution  for  the  delivery 
of  the  possession  of  the  property  or  a  separate  execution  may 
be  issued  for  the  collection  of  the  money,  omitting  the  direction 
to  deliver  possession  of  the  property.^^*  So  where  a  judgment 
award-s  different  sums  of  money,  to  or  against  different  par- 
ties, a  separate  execution  may  be  issued  to  collect  each  sum  so 
awarded;  subject  to  the  power  of  the  court  to  control  the  en- 
forcement of  the  execution,  on  motion,  where  the  collection 
of  one  execution  will,  wholly  or  partly,  satisfy  another.^"^ 
This  latter  provision,  according  to  Mr.  Throop,  was  chiefly  in- 
tended to  provide  for  judgments  in  equity  causes  where  dif- 
ferent rights  are  to  be  enforced,  on  the  part  of  either  the  plain- 
tiffs or  the  defendants.  Simultaneous  executions  against 
property  and  against  the  person  are  not  allowed  except  by 
leave  of  eourt.^"^ 

162  Code  Civ.  Proc.  §  1827.    For  form  of  undertaking,  see  Redfleld, 
Pr.  Surr.  Cts.  1014;  2  Abb.  New  Pr.  &  F.  1054. 
"3  Code  Civ.  Proc.  §  1365;   Hammond  v.  Mather,  2  Cow.  456. 
"4  Code  Civ.  Proc.  §  1373. 
"s  Code  Civ.  Proc.  §  1374. 
iMCode  Civ.  Proc.  §  1490. 
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§  2214.    New  execution. 

So  long  as  the  judgment  is  unsatisfied,  successive  executions 
may  be  issued  to  enforce  payment  of  the  judgment.^^^  When 
leave  of  court  must  first  be  obtained,  because  of  lapse  of  time, , 
has  already  been  considered.  "Where  there  has  been  no  return 
to  the  first  writ,  a  second  execution  cannot  issue  to  the  same 
county  except  by  leave  of  court,^^^  but  the  issuance  of  a  second 
execution  before  the  first  is  returned  merely  renders  the  second 
execution  voidable  at  the  instance  of  the  judgment  debtor."" 
It  seems  that  the  judgment  creditor  cannot  levy  a  second  exe- 
cution after  he  has  filed  a  creditor's  bill  and  obtained  the  ap- 
pointment of  a  receiver,^™  though  the  mere  bringing  of  a 
creditor's  suit  does  not,  of  itself,  prevent  a  sale  under  an  exe- 
cution issued  after  the  commencement  of  the  suit.^^^  A  second 
executidn  may  be  issued  even  after  supplementary  proceed- 
ings have  been  instituted,^'^  or  after  a  sale  of  a  third  person's 
property  under  the  first  execution  where  said  third  person 
has  recovered  judgment  against  plaintiff  for  selling  his 
goods,^^^  or  after  the  cancellation  of  a  return  of  the  execution 
as  satisfied.^''*  So  a  new  execution  against  property  may  issue 
after  the  escape  of  the  debtor  from  imprisonment  under  a  body 

167  See  Duryee  v.  Botsford,  24  Hun,  317.  Section  376  of  tlie  Code 
providing  that  a  final  money  judgment  shall  be  presumed  paid  after 
the  lapse  of  twenty  years  does  not  apply  to  the  remedy  by  execution. 
Kincaid  v.  Richardson,  25  Hun,  237.- 

168  Cairns  v.  Smith,  8  Johns.  260;  Dorland  v,  Dorland,  5  Cow.  417; 
Horton  v.  Borthwick,  15  Wkly.  Dig.  309,  27  Hun,  544;  Ledyard  v. 
Burke,  5  Hill,  571. 

169  Mollineaux  v.  Mott,  78  App.  Div.  493,  79  N.  Y.  Supp.  661;  Horton 
V.  Borthwick,  27  Hun,  544,  15  Wkly.  Dig.  309. 

170  Gouverneur  v.  Warner,  4  Super.  Ct.  (2  Sandf.)  624;  Rigney  v. 
Tallmadge,  19  Abb.  Pr.  16. 

171  Erickson  v.  Qulnn,  50  N.  Y.  697. 

172  Smith  V.  Davis,  63  Hun,  100,  43  State  Rep.  504,  17  N.  Y.  Supp. 
614. 

173  Richardson  v.  McDougall,  19  Wend.  80.  To  same  effect,  Suydam 
V.  Holden,  Seld.  Notes,  170. 

i74Symonds  v.  Craw,  5  Cow.  279;  Van  Rensselaer  v.  Witbeck,  2 
Lans.  498,  503. 
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executiou/^^  or  after  the  death  of  the  debtor  while  in  custody 
under  a  body  execution,""  or  after  the  debtor  is  discharged 
from  custody  by  the  creditor  after  thirty  days'  imprisonment 
under  a  body  execution. ^^'^  So  where  an  evicted  execution 
purchaser  has  recovered  the  purchase  money  from  the  plain- 
tiff in  the  execution,  the  latter  may  issue  a  new  execution  on 
his  judgment.^'"  An  execution  for  a  part  of  the  judgment,  or 
a  direction  to  levy  on  an  amount  less  than  the  whole,  precludes 
a  second  execution  for  the  balance,^^'  though  it  seems  that 
leave  may  be  given  by  way  of  amendment.^^"  An  undisposed 
of  levy  under  a  previous  writ  precludes  a  second  writ.  The 
right  to  issue  a  second  execution  as  of  course,  after  the  re- 
turn of  a  previous  execution  issued  within  five  years  of  the 
entry  of  judgment,  partly  or  wholly  unsatisfied  or  unexecuted, 
is  not  limited  by  the  fact  that  the  first  execution  was  a  body 
execution.^*^  Where  execution  issued  against  two  joint  debt- 
ors has  been  levied  upon  property  of  one  of  them,  plaintiff  can- 
not countermand  it,  and  issue  a  new  execution  for  purpose  of 
levy  upon  the  sole  property  of  the  other  defendant,  especially 
if  it  appear  that  the  first  execution  was  withdrawn  at  request 
of  the  debtor  upon  whose  property  it  was  levied,  and  with  the 
express  purpose  of  screening  him  from  payment  of  any  part 
of  the  debt,  and  collecting  the  whole  from  the  property  of  his 
co-defendant.^*^ 

The  second  writ  is  usually  called  an  alias  and  writs  issued 
subsequently  to  the  alias  are  pluries  writs.  It  has  been  held 
that  it  must  recite  the  first  and  the  return  of  the  sheriff  there- 
on,"' but  the  omission  to  do  so  is  amendable."*  The  designa- 
tion of  the  writ  as  an  alias  may  be  rejected  as  surplusage."^ 

"6  Code  Civ.  Proc.  §  1492. 
"6  Code  Civ.  Proc.  §  1493. 
1"  Code  Civ.  Proc.  §  1494. 
"8  fcode  Civ.  Proc.  §  1480. 

"'People  V.  Onondaga  C.  P.,  3  Wend.  331;    Todd  v.  Botchford,  13 
Wkly.  Dig.  222. 
""People  V.  Onondaga  C.  P.,  3  Wend.  331. 
181  Quigley  v.  Baumann,  29  Misc.  515,  61  N.  T.  Supp.  966. 
i82McCliain  v.  McKeon,  9  Super.  Ct.  (2  Duer)  645. 
issCumpston  v.  Field,  3  Wend.  382. 
18*  McMichael  v.  Knapp,  7  Cow.  413. 
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§  2215.    Substitution  of  copy  for  lost  original. 

A  new  execution  may  be  granted,  nunc  pro  tunc,  where  the 
old  one  has  been  accidentally  destroyed.""  An  order  of  court 
is  necessary,  but  though  a  duplicate  cannot  be  regularly  issued 
without  an  order  of  the  court,  such  irregularity  merely  ren- 
ders the  execution  voidable  so  that  it  can  be  taken  advantage 
of  only  by  the  defendant  in  the  execution."^ 

§  2216.    Delivery  to  officer. 

The  first  step  after  an  execution  is  prepared  is  to  place  it 
in  the  hands  of  the  sheriff.    It  cannot  be  said  to  be  issued 
until  it  is  delivered  to  the  sheriff.     On  delivering  the  execu- 
tion to  the  sheriff,^*^  he  must,  if  required,  give  to  the  person 
delivering  the  same,  without  compensation,  a  writing  signed 
by  him,  specifying  the  names  of  the  parties,  the  nature  of  the 
execution,    and   the    day    and   hour   of   receiving   it.^^'    The 
officer  must  also  indorse  on  the  execution  the  time  when  re- 
ceived.^""    In  addition  to  the  indorsements  on  the  execution, 
in  behalf  of  the  creditor,  the  attorney  who  delivers  the  execu- 
tion to  the  sheriff  may  bind  the  latter  by  specific  oral  direc- 
tions as  to  the  time  and  mode  of  enforcing  the  writ,  though, 
of  course,  the  power  of  the  sheriff  cannot  be  enlarged."^    The 
party  in  whose  favor  process  is  issued  may  give  such  instruc- 
tions to  the  sheriff  as  will  not  only  excuse  him  from  his  gen- 
eral duty  but  bind  him  to  the  performance  of  what  is  required 
of  him."=    But  in  the  absence  of  proof  of  special  authority  to 
an  attorney,  his  acts  in  directing  the  levy  on  or  the  taking  of 

185  Jackson  v.  Sternbergh,  1  Johns.  Cas.  153. 

186  White  V.  Lovejoy,  3  Johns.  448;  Burkle  v.  Luce,  1  N.  Y.  (1  Comst.) 
163.     Notice  of  motion  must  be  given.     Douw  v.  Burt,  1  Wend.  89. 

187  Grouse  v.  Schoolcraft,  51  App.  Div.  160,  64  N.  Y.  Supp.  640. 

188  Delivery  to  deputy  sheriff  is,  in  conteinplation  of  law,  a  delivery 
to  the  sherifC.     Burrell  v.  Hollands,  78  Hun,  583,  29  N.  Y.  Supp.  515. 

189  Code  Civ.  Proc.  §  100. 

190  See  post,   §  2226. 

191  Walters  v.  Sykes,  22  Wend.  566;   Gregg  v.  Murphy    73  Hun,  389, 
26  N.  Y.  Supp.  556. 

192  Gregg  V.  Murphy,  73  Hun.  389,  396,  26  N.  Y.  Supp.  556. 


§  2217  EXECUTION   AGAINST   PROPERTY.  3089 


Art.  IV.     Form    and    Contents. 


goods  on  process  are  in  excess  of  his  general  powers  as  an 
attorney  and  do  not  affect  or  subject  his  client  to  liability.^^' 
The  attorney,  as  such,  has  no  authority  to  bind  the  execution 
creditor  by  directing  a  trespass. ^°* 

If  required  by  the  sheriff,  the  fifty  cent  fee  for  receiving 
the  execution,  together  with  the  fee  for  returning  the  execu- 
tion, must  be  paid  by  the  person  in  whose  behalf  the  exe- 
cution is  issued,  at  the  time  when  it  is  delivered  to  the  sheriff, 
who  is  not  bound  to  execute  it  unless  the  fee  is  so  paid.^"" 

ART.  IV.     FORM    AND   CONTENTS. 

§  2217.    General  rules  as  to  mandates. 

An  execution  is  a  mandate  of  the  court,  as  the  word  man- 
date is  defined  in  the  Code.^»°  The  rules  as  to  its  teste,  sub- 
scription, seal,  etc.,  are  fixed  by  sections  22  to  25  of  the  Code 
which  relate  to  writs  and  processes  in  general."^ 

The  following  rules  as  to  mandates  have  been  laid  down 
in  a  New  York  case  as  deductions  drawn  from  other  cases  in 
this  state: 

1.  That  where  the  form  of  a  mandate  is  prescribed  by  the 
Code,  it  must  be  substantially  followed,  otherwise  the  paper 
will  be  jurisdictionally  defective  and  void. 

2.  But  where  the  substantial  rights  of  the  defendant  have 
not  been  violated,  nor  the  rights  of  third  persons  prejudiced, 
the  defect  may  be  disregarded  or  supplied  by  amendment. 

3.  Where  the  paper  purporting  to  be  a  mandate  recites  the 
necessary  jurisdictional  facts,  the  same  will  not  be  set  aside 
because  of  erroneous  recitals  therein,  particularly  if  the  de- 
feet  is  not  pointed  out  in  the  notice  of  motion  as  a  ground  of 
vacating. 

"'Welsh  V.  Cochran,  63  N.  Y.  181,  185;  Averill  v.  Williams,  4  Denio, 
295;  Fischer  v.  Hetherington,  11  Misc.  575,  32  N.  Y.  Supp.  795. 

"1  Clark  V.  Woodruff,  83  N.  Y.  518;  Wiegmann  v.  Morimura,  12  Misc. 
37,  33  N.  Y.  Supp.  39. 

"'Code  Civ.  Proc.  §  3307,  subd.  6. 

"6  Definition  of  mandate.    Code  Civ.  Proc.  §  3343,  subd.  2. 

"7  These  Code  rule's  are  not  mandatory.  Park  v.  Church,  5  How. 
Pr.  381,  Code  R.  (N.  S.)  47. 

N.  Y.  Prac— 194. 
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4.  That  sheriffs  in  an  action  against  them  to  enforce  an 
alleged  liability  cannot  attack  the  form  of  the  mandate  placed 
in  their  hands  for  enforcement.^^' 

Teste.     An  execution  issued  out  of  a  court  of  record 

must  be  tested,  except  where  it  is  otherwise  expressly  pre- 
scribed by  law,  in  the  name  of  a  judge  of  the  court,  on  any 
day.^"'  But  any  mistake  or  omission  in  the  teste,  or  in  the 
name  of  the  clerk,  unless  it  was  issued  by  special  order  of 
the  court,  does  not  render  the  execution  void  or  even  void- 
able,^"" since  a  mere  irregularity  which  may  be  amended  or 
disregarded.^"^ 

Subscription.     An  execution  issued  out  of  a  court  of 

record  must,  before  the  delivery  thereof  to  an  officer  to  be 
executed,  be  subscribed  or  indorsed  with  the  name  of  the 
officer  by  whom,  or  by  whose  direction,  it  was  granted,  or  the 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
issued.^"^  Notice  that  an  indorsement  is  equivalent  to  a  sub- 
scription.^"' Furthermore,  a  failure  to  sign  or  indorse  does 
not  render  the  execution  either  void  or  voidable.^"*  An  exe- 
cution may  be  issued  in  the  name  of  an  attorney  other  than 
the  one  by  whom  judgment  was  recovered.^""  If  the  execu- 
tion is  based  on  a  docketed  justice's  judgment,  it  cannot  be 
signed  by  attorney,  but  must  be  signed  by  the  county  clerk.^"" 

i»8  Macdonald  v.  Keiferdorf,  22  Civ.  Proc.  R.   (Browne)  105,  18  N.  Y. 
Supp.  763. 
109  Code  Civ.  Proc.  §  23. 

200  Code  Civ.  Proc.  §  24. 

201  Douglas  V.  Haberstro,  88  N.  Y.  611.  See,  also,  Carpenter  v.  Sim- 
mons, 24  Super.  Ct.  (1  Rob.)  360,  28  How.  Pr.  12. 

202  Code  Civ.  Proc.  §  24. 

203Heilner  v.  Walsh,  47  Super.  Ct.  (15  J.  &  S.)  269. 

204  Code  Civ.  Proc.  §  24.  Amendment  may  be  allowed.  Ovoronhe  v. 
Terry,  17  Wkly.  Dig.  503.  So  signature  by  attorney  of  another  state 
does  not  render  the  writ  "void."  Hommedieu  v.  Stowell,  18  Abb.  Pr. 
336. 

205  Cook  V.  Dickerson,  8  Super.  Ct.  (1  Duer)   679,  687. 

206  Hill  V.  Haynes,  54  N.  Y.  153;  Code  Civ.  Proc.  §  3043.  Compare 
Gray  v.  Lieben,  8  Civ.  Proc.  R.  (Browne)   48. 
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render  the*  execution  either  void  or  voidable.'"^ 

Amendments.  Defects  in  form,  not  in  matter  'of  sub- 
stance, are  amendable.  And  defects  in  the  execution  which 
are  amendable  can  be  taken  advantage  of  only  by  the  de- 
fendant in  the  execution  in  a  direct  proceeding  to  set  it 
aside.^"'  Thus,  the  holder  of  a  junior  execution  cannot  take 
advantage  of  amendable  defects.^"'  An  amendment  may,  in 
a  proper  case,  be  made  even  after  a  return  unsatisfied.^^"  In- 
sertion of  words  added  to  the  judgment  is  proper.^^^  Leave 
to  amend  may  be  conditioned  on  payment  of  costs. ^^^  A  void 
execution  cannot  be  amended.^^'  So  an  unauthorized  alter- 
ation by  an  attorney  after  the  return  of  the  writ,  will  not 
be  sanctioned  by  the  eourt.^^* 

§  2218.    To  whom  directed. 

An  execution  must  be  directed  to  the  sheriff  unless  he  is 
a  party  or  interested,  in  which  case  it  must  be  directed  to 
a  particular  coroner  or  generally  to  the  coroners  of  the 
county.  But  the  court  may,  in  its  discretion,  'order  an  execu- 
tion issued  on  a  judgment  rendered  agains't  a  sheriff,  either 
alone  or  with  another,  to  be  directed  to  a  person  designated 
in  the  order  instead  of  to  the  coroners,  in  which  case  it  must 
be  so  directed.  The  person  so  designated  must  be  of  full  age, 
a  resident  of  the  state  and  not  a  party  to  the  action  or  inter- 
ested therein.  Where  the  execution  is  issued  upon  a  judg- 
ment for  a  -sum  of  money,  or  directing  the  payment  of  a  sum 
of  money,  the  order  does  not  take  effect,  until  the  person  so 

2»TCode  Civ.  Proc.  §  24.    See,  also,  Dominick  v.  Eacker,  3  Barb.  17. 
20S  Wright  V.  Nostrand,  94  N.  Y.  32,  47,  and  oases  cited. 
209  Abels  V.  Westervelt,  15  Abb.  Pr.  230,  24  How.  Pr.  284. 
"» Phelps  V.  Ball,  1  Johns.  Cas.  31. 

211  De  Lancey  v.  Piegras,  73  Hun,  607,  56  State  Rep.  835,  26  N.  Y. 
Supp.  806. 

212  Porter  v.  Goodman,  1  Cow.  413. 

213  Clarke  v.  Miller,  18  Barb.  269. 

21*  People  V.  Montgomery  Common  Pleas,  18  Wend.  633.  Compare 
Oakley  v.  Becker,  2  Cow.  454. 
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designated  executes,  and  files  in  the  clerk's  office,  a  bond  to 
the  people,  with  at  least  two  sureties,  approved  by  a  judge 
of  the  court,  or  a  county  judge,  in  a  penal  sum,  fixed  by  the 
order,  not  less  than  twice  the  sum  to  be  collected  by  virtue 
of  the  execution;  conditioned  for  the  faithful  performance  of 
his  duties  under  the  execution.  A  certified  copy  of  the  order, 
and,  where  it  requires  a  bond  to  be  given,  the  clerk's  certifi- 
cate that  a  bond  has  been  filed,  as  required  by  the  order,  must 
be  attached  to  the  execution.  The  person  so  .  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is 
subject  to  the  obligations  and  liabilities,  and  has  the  power 
and  authority  of  a  coroner,  and  is  entitled  to  fees  accord- 
ingly.''^'' Clerical  mistakes  in  directing  the  execution  are,  how- 
ever, not  ground  for  setting  aside  the  execution  after  its 
return  where  there  is  sufficient  in  the  body  of  the  execution 
to  show  to  what  sheriff  it  was  intended  to  be  directed.^" 

§  2219,    To  what  counties  issued. 

"An  execution  against  property  can  be  issued  only  to  a 
county,  in  the  clerk's  office  of  which  the  judgment  is  dock- 
eted. An  execution  for  the  delivery  of  the  possession  of  real 
property  must  be  issued  to  the  county  where  the  property, 
or  a  part  thereof,  is  situated.  An  execution  for  the  delivery 
of  the  possession  of  a  chattel  may  be  issued  to  any  county  where 
the  chattel  is  found,  or  to  the  sheriff  of  the  county  where  the 
judgment  roll  is  filed.  Executions,  upon  the  same  judgment, 
may  be  issued  at  the  same  time,  to  two  or  more  different 
counties.  "2" 

§  2220.    Description  of  judgment. 

An  execution  must  intelligibly  describe  the  judgmept,  stat- 
ing the  names  of  the  parties  in  whose  favor,   and  against 

215  Code  Civ.  Proc.  §  1362.  To  whom  execution  against  attached 
property  directed,  where  term  of  office  of  officer  making  levy  has  ex- 
pired, see  vol.  2,  p.  1537. 

216  White  V.  Coulter,  59  N.  Y.  629. 

2"  Code  Civ.  Proc.  §  1365.  That  judgment  must  be  docketed  before 
execution  can  issue,  see  ante,  §  2205. 
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whom,  the  time  when,  and  the  court  in  which,  the  judgment 
was  rendered;  and,  if  it  was  rendered  in  the  supreme  court, 
the  county  in  which  the  judgment  roll  is  filed.^^^  A  variance 
between  the  execution  and  the  judgment  does  not  make  the 
former  void,^^^  since  an  amendment  is  allowable  even  after 
sale  to  conform  it  to  the  judgment.^^"  So  a  description  of  a 
judgment  by  confession,  as  having  been  obtained  in  an  action, 
is  not  fatal. ^^^  Care  should  be  taken  to  see  that  the  execution 
follows  the  judgment  in  describing  the  defendant  in  the  exe- 
cution •,^^^  though  a  mistake  is  amendable.^^^  Errors  in  the 
description  of  the  court  where  judgment  was  obtained,  and 
of  the  place  where  the  judgment  roll  was  filed,  are  amend- 
able.^^* If  all  the  parties  against  whom  a  judgment  is  ren- 
dered are  not  judgment  debtors,  the  execution  must  show  who 
is  the  judgment  debtor.  ^^° 

Judgment  of  justice  of  the  peace.     Where  an  execution 

is  issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  upon  filing  a  transcript  of  the  judgment  ren- 
dered in  the  latter  court,  it  must  also  specify  the  clerk,  with 

218  Code  Civ.  Proc.  §  1366. 

219  Jackson  v.  Walker,  4  Wend.  462;  Jackson  v.  Anderson,  4  Wend. 
474;  Jackson  v.  Page,  4  Wend.  585. 

220  Suydam  v.  McCoon,  Colem.  &  C.  Cas.  64. 

221  Healy  v.  Preston,  14  How.  Pr.  20. 

222Reid  V.  Stegman,  15  Abb.  N.  C.  422,  99  N.  Y.  646.  In  order  to 
take  property  of  a  person  upon  execution,  he  must  be  correctly  de- 
scribed by  the  judgment  and  execution.  The  sheriff  can  only  execute 
the  process  against  the  person  or  property  of  the  one  named  therein. 
It  is  not  enough  that  the  right  man  is  made  to  pay  the  debt.  Farn- 
ham  V.  Hildreth,  32  Barb.  277.  An  execution  issued  against  execu 
tors,  merely  describing  them  in  their  representative  capacity,  is  irreg- 
ular; such  description  alone  is  insufficient  to  prevent  the  sheriff  from 
levying  upon  the  individual  property  of  the  executors.  Olmsted  v. 
Vredenburgh,  10  How.  Pr.  215. 

223 Hilton  V.  Sinsheimer,  5  Civ.  Proc.  R.  (Browne)  355;  Mclntyre  v. 
Sanford,  9  Daly,  21. 

224  Abels  V.  Westervelt,  15  Abb.  Pr.  230.  See,  also,  Wright  v.  Nos- 
.trand,  94  N,  Y.  32. 

225  Code  Civ.  Proc.  §  1368.  This  Code  sentence  Is  intended  to  cover 
the  caSe  where  some  of  the  persons  against  whom  the  judgment  is 
rendered  are  merely  formal  parties. 
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whom  the  transcript  is  filed,  and  the  time  of  filing;  and  it 
must  be  made  returnable  to  that  clerk.  If  the  judgment  was 
rendered  in  a  justice's  court,  it  must  specify  the  justice's 
name;  and  it  must  omit  the  specification,  respecting  the  filing 
of  the  judgment  roll.^^°  However,  the  fact  that  the  writ  recites 
that  the  judgment  roll  is  filed  with  the  county  clerk,  instead 
of  a  transcript,  is  not  fatal.'^^^ 

§  2221.    Statement  of  amount  due. 

"An  execution  issued  upon  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money  must  specify,  in 
the  body  thereof,  the  sum  recovered  or  directed  to  be  paid 
and  the  sum  actually  due  when  it  is  issued.  It  may  specify 
a  day  from  which  interest  upon  the  sum  due  is  to  be  computed, 
in  which  case  the  sheriff  must  collect  interest  accordingly  until 
the  sum  is  paid. '  '^^^  However,  a  variance  between  the  amount 
of  the  judgment  and  the  execution  is  amendable.^^^  An  execu- 
tion is  not  "void"  because  issued  for  too  much.^'"  An  amend- 
ment by  adding  accrued  interest  inadvertently  omitted  has 
been  allowed  even  after  the  collection  and  return  of  the  execu- 
tion.^'i 

§  2222.    Statement  as  to  time  judgment  was  docketed. 

The  execution  must,  if  the  judgment  roll  is  not  filed  in  the 
clerk's  office  of  the  county  to  which  it  is  issued,  specify  the 
time  when  the  judgment  was  docketed  in  that  county."^    In 

22«  Code  Civ.  Proc.  §  1367. 

227  Abels  V.  Westervelt,  15  Abb.  Pr.  230,  24  How.  Pr.  284. 

228  Code  Civ.  Proc.  §  1368. 

229  Wright  V.  Nostrand,  94  N.  Y.  32,  47;  Holmes  t.  Williams,  3  Gaines, 
98,  Golem.  &  C.  Gas.  449;  Blssell  v.  Kip,  5  Johns.  89;  Swan  v.  Saddle- 
mire,  8  Wend.  676. 

230  Peck  V.  Tiffany,  2  N.  Y.  (2  Gomst.)  451.  Especially  where  sale 
was  for  less  than  amount  actually  due  on  judgment.  Peet  v.  Cowen- 
hoven,  14  Abb.  Pr.  56. 

23iKokomo  Straw  Board  Go.  v.  Inman,  51  State  Rep.  12,  21  N.  Y. 
Supp.  705. 
232  Code  Civ.  Proc.  §  1369. 
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any  event,  the  execution  must  state  that  the  judgment  has  been 
docketed  in  the  county  to  which  the  writ  issues.^^* 

§  2223.    Direction  as  to  property  to  be  taken. 

An  execution  against  property  must,  except  in  a  ease  where 
special  provision  is  otherwise  made  by  law,  substantially  re- 
quire the  sheriff  to  satisfy  the  judgment  out  of  the  personal 
property  of  the  judgment  debtor,  and,  if  sufficient  personal 
property  cannot  be  found,  out  of  the  real  property,  belonging 
to  him,  at  the  time  when  the  judgment  was  docketed  in  the 
clerk's  office  of  the  county  or  at  any  time  thereafter.^'*  The 
form  of  the  execution  where  an  attachment  has  been  levied, 
as  fixed  by  section  1370  of  the  Code,  has  been  set  forth  in  a 
preceding  volume.^'* 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
real  property,  or  trustee,  must  substantially  require  the  sheriff 
to  satisfy  the  judgment,  out  of  that  property.^'*  Though  a 
judgment  for  a  specific  sum  is  declared  a  lien  on  specific  realty, 
an  ordinary  execution  may  be  issued.^'' 

An  execution  issued  under  section  1252  of  the  Code  must 
correctly  state  the  interest  which  the  party  issuing  the  execu- 
tion is  entitled  to  have  sold  since  the  only  interest  which  can 
be  sold- under  such  an  execution  is  the  right  and  title  of  the 
judgment  debtor  at  the  time  of  recording  and  indexing  the 
notice.^"  If  the  execution  is  based  on  a  docketed  transcript 
of  a  .justice's  judgment  or  of  the  municipal  court  of  the  city 
of  New  York,  and     the  judgment  is  for  less  than  twenty-five 

"» If  It  does  not  so  state,  it  is  fatally  defective.  Nanz  v.  Oakley,  60 
Hun,  431,  39  State  Rep.  327.  21  Civ.  Proc.  R.  (Browne)  71,  15  N.  Y. 
Supp.  1. 

a34Code  Civ.  Proc.  §  1369.  Chattels  real  are  included.  Laflin  v. 
Relyea,  7  Paige,  368. 

235  Volume  2,  p.  1538. 

236  Code  Civ.  Proc.  §  1371,  cited  in  Matter  of  Gough,  31  App.  Div. 
307,  52  N.  Y.  Supp.  627. 

237  Bennett  v.  Morehouse,  42  N.  Y.  189. 

238  Garczynski  v.  Russell,  75  Hun,  497,  57  State  Rep.  673,  27  N.  Y. 
Supp.  465. 
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dollars  exclusive  of  costs,  the  direction  to  satisfy  the  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.^^'  So  an  execution  issued  to  collect  motion  costs 
or  money  directed  to  be  paid  by  an  "order"  must  be  in  the 
same  form,  as  nearly  as  may  be,  as  an  execution  based  on  a 
judgment,  omitting  the  recitals  and  directions  relating  to  real 
property.""  Plaintiff,  holding  a  judgment  against  two  de- 
fendants jointly,  recovered  in  an  action  for  a  tort,  may  issue 
an  execution  in  the  usual  form,  but  in  its  body  commanding; 
the  sheriff  to  collect  the  judgment  from  the  property  of  one  of 
the  defendants  alone;  it  is  not  necessary  in  such  cases  that  the 
execution  shall  in  its  body  run  against  the  property  of  both 
defendants  and  be  limited  to  the  property  of  one  of  them  by 
indorsement  only.^**  An  amendment  as  to  the  property  to  be 
levied  on  is  alloMrable.^" 

§  2224.     Direction  as  to  return. 

The  execution  must  be  made  returnable  to  the  clerk  with 
whom  the  judgment  roll  is  filed,""  except  that  where  the  exe- 
cution is  based  on  a  docketed  transcript  of  a  judgment  of  a 
justice  of  the  peace  it  must  be  made  returnable  to  the  clerk 
with  whom  the  transcript  is  filed.^"  It  must  be  made  return- 
able within  sixty  days  after  the  receipt  thereof  by  the  sheriff."' 
The  omission  to  direct  a  return  within  sixty  days  is,  however, 
a  mere  irregularity  which  may  be  corrected  by  amendment."" 
So  where  a  return  is  directed,  "as  required  by  law,"  the  exe- 
cution is  not  fatally  defective."'     And   an  execution   which 

239  Code  Civ.  Proc.  §  3043.    Greater  New  York  Charter,  §  1403. 

240  Code  Civ.  Proc.  §  779. 

241  Crossitt  V.  Wiles,  13  Civ,  Proc.  R.  (Browne)   327. 

242  Lansing  v.  Lansing,  18  Johns.  502. 

243  Code  Civ.  Proc.  §  1366. 

244  Code  Civ.  Proc.  §  1367. 

245  Code  Civ.  Proc.  §  1366.  See  Stretter  v.  Fisher,  3  How.  Pr,  67; 
Park  V.  Church,  5  How.  Pr.  381,  Code  R.  (N.  S.)  47. 

246  Benedict  &  Burnham  Mfg.  Co.  v.  Thayer,  21  Hun,  614.  See,  also. 
Fake  v.  Edgerton,  12  Super.  Ct.  (5  Duer)  681,  3  Abb.  Pr.  229. 

247  People  V.  Seaton.  25  Hun,  305. 
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gives  unauthorized  directions  as  to  its  return  is  amendable.^*' 
An  execution  may  be  made  returnable  in  less  than  twenty, 
days  where  the  parties  consent  thereto.^*' 

§  2225.    Execution  for  delivery  of  property. 

"An  execution  for  the  delivery  of  the  possession  of  real 
property,  or  a  chattel,  must  particularly  describe  the  property, 
and  designate  the  party  to  whom  the  judgment  awards  the 
possession  thereof ;  and  it  must  substantially  require  the  sheriff 
to  deliver  the  possession  of  the  property,  within  his  county, 
to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,* it  may  be  collected  by  virtue  of  the 
same  execution;  or  a  separate  execution  may  be  issued  for  the 
collection  thereof,  omitting  the  direction  to  deliver  possession 
of  the  property.  If  one  execution  is  issued  for  both  purposes, 
it  must  contain,  with  respect  to  the  money  to  be  collected,  the 
same  directions  as  an  execution  against  property,  or  against 
the  person,  as  the  case  requires.  "^^"  The  second  sentence  of 
this  Code  provision  means  merely  that  plaintiff  may  insert  in 
the  writ  of  possession  a  mandate  to  collect  any  money  adjudged 
to  him,  and  not  that  it  must  be  so  collected  nor  that  it  can  be 
collected  without  the  insertion  of  a  mandate  to  that  effect.^'^ 
Further  directions  as  to  the  contents  of  an  execution  for  the 
delivery  of  the  possession  of  a  chattel  and  to  collect  money  con- 
tingently awarded  against  the  judgment  debtor  will  be  found 
in  section  1731  of  the  Code,  which  will  be  considered  in  a  sub- 
sequent chapter  on  actions  to  recover  chattels. 

§  2226.    Indorsements. 

An  "indorsement"  signed  by  plaintiff's  attorney  is  equiva- 
lent to  the  "subscription"  required  by  the  Code.^°^    If  an  exe- 

248  ■Williams  v.  Hogeboom,  8  Paige,  469;   Carpenter  v.  Simmons,  24 
Super.  Ct.  (1  Rob.)  360,  28  How.  Pr.  12. 
2"  Jordan  v.  Posey,  1  How.  Pr.  123,  127. 
250  Code  CiV.  Proc.  §  1373. 
-"  Van  Rensselaer  v.  Wright,  56  Hun,  39. 
2"Heilner  r.  Walsli,  47  Super.  Ct.  (15  J.  &  S.)  269, 
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cution  is  issued  against  an  executor  or  administrator,  pursu- 
ant to  leave  granted  by  the  surrogate  as  prescribed  by  section 
1825  of  the  Code,  it  must  be  indorsed  with  a  direction  to  collect 
the  sum  for  which  the  surrogate  has  permitted  execution  to 
issue. ^^^ 
Name  of  person  issuing  execution.     If  the  judgment 


creditor  has  died  or  the  judgment  has  been  assigned,  the  exe- 
cution must  be  indorsed  with  the  name  and  residence  of  tho 
person  issuing  it.^**" 

Direction  as  to  property  to  be  taken.  Where  an  execu- 
tion against  property  is  issued,  upon  a  judgment  recovered  for 
a  debt  secured  wholly  or  in  part  by  a-mortgage,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  direc- 
tion to  the  sheriff  not  to  levy  it  upon  the  mortgaged  property 
or  any  part  thereof.  The  direction  must  briefly  describe  the 
mortgaged  property,  and  refer  to  the  book  and  page  where  the 
mortgage  is  recorded.  If  the  execution  is  not  collected  out  of 
the  other  property  of  the  judgment  debtor,  the  sheriff  must 
return  it  wholly  or  partly  unsatisfied  as  the  ease  requires.^^'^ 

If  a  part  of  the  judgment  debtors  are  dead,  the  attorney 
for  the  judgment  creditor  must  indorse  on  the  execution  a 
notice  to  the  sheriff,  reciting  the  death  of  the  deceased  'judg- 
ment debtor,  and  requiring  the  sheriff  not  to  collect  the  execu- 
tion out  of  any  property  which  belonged  to  him."' 

An  execution  on  a  judgment  against  defendants  jointly  in- 
debted, where  all  were  not  served  with  summons,  must  be  is- 
sued, in  form,  against  all  the  defendants;  but  the  attorney  for 
the  judgment  creditor  must  endorse  thereon  a  direction  to 
the  sheriff,  containing  the  name  of  each  defendant  who  was 
not  summoned,  and  restricting  the  enforcement  of  the  execu- 

2"  Code  Civ.  Proc.  §  1825. 

2"  Code  Civ.  Proc.  §  1376;   Deyo  v    Borley.  43  State  Rep,  63S,  18  N. 
Y.  Supp.  300.     Where  judgment  has  been  assigned  it  is  not  sufficient  ' 
that  plaintiff's  attorney,  the  assignee,  indorse  his  name  as  "plaintiff's 
attorney,"     Duryee  v.  Botsford,  24  Hun,   317, 

265  Code  Civ.  Proc.  §  1433  Omission  to  so  indorse  does  not  validate 
a  sale  of  such  lands.     Delaplaine  v,  Hitchcock,  6  Hill,  14. 

266  Code  Civ.  Proc.  §  1383. 
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tion  to  the  real  or  personal  property  of  the  defendants  served, 
.and  the  personal  property  of  the  defendants  not  served  in  so 
far  as  owned  jointly  with  the  other  defendants  who  were  sum- 
moned, or  with  any  of  them.^°' 

Time   execution   received   by   sheriff.     The   sheriff,   to 

whom  an  execution  is  directed  and  delivered,  must,  upon  the 
receipt  thereof,  indorse  thereupon  a  memorandum  of  the  day, 
hour,  and  minute,  when  he  received  it.^'^  But  the  writ  may 
be  delivered  with  instructions  to  the  sheriff  to  indorse  it  as 
received  at  a  later  date.^°* 

Form  of  execution. 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of  the  County  of  .  Greeting: 

Whereas,  judgment  was  rendered  on  the  day  of ,  190 — . 

in  an  action  in  the court,  between ,  plaintiff,  and  , 


defendant,  in  favor  of  the  said  plaintiff,  against  the  said   defendant 

for  the  sum  of  dollars,  as  appears  to  us  by  the  judgment  roll, 

filed  in  the  office  of  the  clerk  of  the  county  of  ; 

And  whereas,  the  said  judgment  was  docketed  in  the  office  of  the 

clerk  of  your  county  on  the  day  of  ,  190—,  and  the  sum 

of dollars,  is  now  actually  due  thereon: 

Therefore,  we  command  you  that  you  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  sai(}  judgment  debtor  within  your 
county;  or  if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property  in  your  county  belonging  to  such  judgment  debtor 
at  the  time  when  the  said  judgment  was  so  docketed  in  the  office  of 
the  clerk  of  your  county,  or  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be,  and  return  this  execution,  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk  of  the  county  of . 

Witness,  Hon.  .  one  of  the ot  said  court  at  .  the 

day  of ,  190— .26» 


[Indorsement  on  back,  if  any.] 


Plaintiff's  Attorney. 


2"  Code  Civ.  Proc.  §§  1934,  1935.  Failure  to  so  indorse  may  be  cured 
by  amendment.    Crane  v.  Cranitch,  3  Misc.  557,  23  N.  Y.  Supp.  320. 

268  Code  Civ.  Proc.  §  1363. 

268  Walters  v.  Sykes,  22  Wend.  566. 

280  If  execution  is  for  delivery  of  property,  clause  requiring  delivery 
by  sheriff  must  be  added. 
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ART.  V.  LIEN  AND  LEVY  ON,  AND  SALE  OF,  PERSONAL 
PROPERTY. 

§  2227.    Scope  of  article. 

Article  two  of  title  two  of  chapter  thirteen  of  the  Code 
(§§  1405-1429)  relates  exclusively  to  an  execution  against  per- 
sonal property  in  so  far  as  the  levy,  lien,  and  sale  of  the  prop- 
erty is  concerned.  There  are  also  some  rules  relating  gen- 
erally to  sales  of  either  real  or  personal  property,  in  sections 
1384  to  1388  of  the  Code.  This  article  is  intended  to  cover' 
said  Code  provisions  together  with  other  common-law  rules 
relating  to  the  levy  on,  and  sale  of,  personal  property. 

§  2228.     When  lien  created. 

"The  goods  and  chattels  of  a  judgment  debtor  not  exempt, 
by  express  provision  of  law,  from  levy  and  sale  by  virtue  of 
an  execution,  and  his  other  personal  property  which  is  ex- 
pressly declared  by  law  to  be  subject  to  levy  by  virtue  of  an 
execution,  are,  when  situated  within  the  jurisdiction  of  the 
officer  to  whom  an  execution  against  property  is  delivered, 
bound  by  the  execution,  from  the  time  of  the  delivery  thereof 
to  the  proper  officer,  to  be  executed;  but  not  before. "^°'  Now 
it  will  be  noticed  that  an  execution  is  a  lien  from  the  time  of 
its  delivery  only  against  property  subject  to  execution^"^  and 
situated  within  the  jurisdiction  of  the  officer,  i.  e.,  the  county.''"' 
Furthermore,  the  writ  must  be  issued  with  the  actual  intent  to 
be  executed,^''*  and  an  actual  levy  must  be  made  during  the 
life  of  the  execution.^''^  Leaving  the  writ  at  the  place  of  busi- 
ness of  a  deputy  sheriff  is  insufficient  as  a  delivery  so  as  to 

261  Code  Civ.  Proc.  §  1405;  Matter  of  Pond,  21  Misc.  114,  46  N.  ,5f. 
Supp.  999. 

202  Allen  V.  Anderson,  39  Hun,  514;  Sickles  v.  Sullivan,  22  Civ.  Proc. 
R    (Browne)  322,  47  State  Rep.  82,  19  N.  Y.  Supp.  749. 

263  Matter  of  Gies  Lithographic  Co.,  7  App.  Div.  550,  74  State  Rep. 
.704,  40  N.  Y.  Supp.  146. 

284  No  lien  is  acquired  where  there  is  a  command  not  to  levy  until 
further  orders.     Smith  v.  Erwin,  77  N,  Y.  466. 

265  Allen  V.  Anderson,  39  Hun,  514;  Matter  ot  Muehlfeld  &  Haynes 
Piano  Co.,  12  App.  Div.  492,  76  State  Rep.  802,  42  N.  Y.  Supp.  802. 
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have  it  take  effect  from  the  time  it  is  left.^''^  Until  a  levy, 
however,  the  sheriff  cannot  maintain  trover.^^'  The  lien  dates 
from  the  delivery  of  the  Mrrit  whether  in  or  out  of  ofSce 
hours.^^'  Of  course  the  delivery,  in  order  to  create  a  lien, 
must  be  preceded  by  a  docketing  of  the  judgment  in  the  county 
to  which  the  writ  issues. ^"^ 

It  follows  that  if  a  lien  is  created  by  the  delivery  of  the 
execution  to  be  executed,  such  lien  is  not  lost  by  a  subsequent 
assignment  for  benefit  of  creditors,^™  nor  by  the  levy  of  a  tax 
warrant,"^  nor  by  the  giving  of  a  chattel  mortgage  which  is 
not  filed  until  after  the  issuance  of  the  writ,^"  nor  by  a  sale 
under  a  fraudulent  chattel  mortgage,"^  nor  by  the  appoint- 
ment of  a  receiver.^^*  But  actual  possession  of  the  property 
by  a  receiver  precludes  the  sale,  without  leave  of  court,  even 
though  the  levy  was  made  before  the  appointment  of  the  re- 
ceiver,"^ though  a  sale  while  the  property  is  in  the  posses- 
sion of  the  sheriff  pursuant  to  a  levy  made  before  the  appoint- 
ment of  the  receiver  is  not,  at  any  event,  void,  but  merely 
irregular.^^' 

266  Burrell  v.  Hollands,  78  Hun,  583,  61  State  Rep.  373,  29  N.  Y:  Supp. 
515. 

287  Hotchkiss  V.  McVickar,  12  Johns.  403;  Marsh  v.  Lawrence.  4  Cow. 
461,  466. 

268  Frances  v.  Hamilton,  26  How.  Pr.  180. 

269  Stoutenburgh  v.  Vandenburgh,  7  How.  Pr.  229. 
270MacDonald  v.  Moore,  1  Abb.  N.  C.  53.    See  Robertson  v.  Lawton, 

91  Hun,  67,  36  N.  Y.  Supp.  175.     If  assignee  is  in  possession,  the  execu- 
tion is  not  a  lien.    Wheeler  v.  Lawson,  103  N.  Y.  40. 
2T1  Fuller  V.  Allen,  7  Abb.  Pr.  12,  16  How.Pr.  247. 

272  Hale  V.  Sweet,  40  N.  Y.  97. 

273  Guilford  v.  Mills,  44  State  Rep.  358,  18  N.  Y.  Supp.  275, 

274  Walling  V.  Miller,  108  N.  Y.  173;  Sickles  v.  Sullivan,  22  Civ.  Proo. 
R.  (Browne)  322,  47  State  Rep.  82,  19  N.  Y.  Supp.  749;  Matter  of  Gies 
Lithographic  Co.,  7  App.  Div.  550,  74  State  Rep.  704,  40  N.  Y.  Supp.  14G; 
Gorman  v.  Finn,  56  App.  Div.  155,  158,  67  N.  Y.  Supp.  546.  Levy  on 
property  of  corporation  after  petition  for  its  voluntary  dissolution  but 
before  the  appointment  of  a  receiver  is  sufficient  to  hold  the  property. 
Matter  of  Muehlfeld  &  Haynes  Piano  Co.,  12  App.  Div.  492,  76  State 
Hep.  802,  42  N.  Y.  Supp.  802;  Matter  of  Pond,  21  Misc.  114,  46  N.  Y. 
Supp.  999. 

276  Walling  V.  Miller,  108  N.  Y.  173. 
"eVarnum  v.  Hart,  119  N.  Y.  101,  108. 
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As  against  bona  fide  purchasers.     The  title  to  personal 


property,  acquired  before  the  actual  levy  of  an  execution,  by 
a  purchaser  in  good  faith,  and  without  notice  that  the  execu- 
tion has  been  issued,  is  not  affected  by  an  execution  delivered, 
before  the  purchase  v/as  made,  to  an  officer,  to  be  executed.-" 
A  purchaser,  though  in  good  faith,  "after  the  levy,"  takes 
subject  thereto.^'*  The  purchaser  in  good  faith  of  chattels 
who  is  protected  against  an  outstanding  execution  until  a  levy 
thereunder,  is  one  who  has  parted  with  fresh  consideration, 
and  a  creditor  who  takes  title  to  goods  as  payment  of,  or  a 
chattel  mortgage  upon  such  property  as  security  for,  an  ante- 
cedent indebtedness,  without  surrendering  anything,  is  not 
protected.-'"  But  one  who  takes  a  chattel  mortgage  to  secure 
a  loan  made  partly  at  the  time  and  partly  before  it,  without 
notice  of  a  debt  owing  by  the  mortgagor,  and  files  his  mort- 
gage, and  at  the  expiration  of  a  year,  instead  of  renewing  it, 
takes  a  new  one,  is  a  bona  fide  mortgagee,  and  has  a  valid  lien, 
as  against  the  judgment  creditor  of  the  mortgagor  on  the 
indebtedness  aforesaid,  notwithstanding  an  execution  thereon 
is  in  the  sheriff's  hands  at  the  time  of  the  execution  and  de- 
. livery  of  the  new  mortgage.^^"  The  burden  of  showing  a  per- 
son to  be  a  purchaser  in  good  faith  is  on  him.^^^  A  levy  will 
not  be  presumed  to  defeat  a  sale  by  the  debtor  made  soon  after 
the  execution  was  placed  in  the  sheriff's  hands.^'^ 

§  2229.    Priorities  between  executions. 

Assuming  that  executions  have  been  properly  issued,  i.  e., 
that  the  judgments  on  which  they  are  based  have  been  duly 

2"  Code  Civ.  Proc.  §  1409;  Ray  v.  Blrdseye,  5  Denio,  619;  Hendricks 
v.  Robinson,  2  Johns.  Ch.  283;  Butler  v.  Maynard,  11  Wend.  548;  Thomp- 
son V.  Van  Vechten,  5  Abb.  Pr.  458.  Delivery  to  purchaser  as  necessary 
to  pass  title.     Schoonmaker  v   Vervalen,  9  Hun,  138. 

2'8  Butler  V.  Maynard,  11  Wend.  548. 

279  Ray  V.  Blrdseye,  5  Denio,  619;  Warner  v.  Paine,  3  Barb.  Ch.  630; 
Chapman  v.  O'Brien,  34  Super.  Ct.  (2  J.  &  S.)  524;  Osborn  v.  Alexan- 
der, 40  Hun,  323. 

280  Walker  v.  Henry,  85  N.  Y.  130. 

281  Williams  v.  Shelly,  37  N    Y,  375. 

282  Millspaugh  v.  Mitchell,  8  Barb.  333. 
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entered  and  docketed  and  the  roll  filed,  the  Code  provides 
for  priorities  between  executions  as  follows:  "Where  two 
or  more  executions  against  property  are  issued,  out  of  the  same 
or  different  courts  of  record,  against  the  same  judgment 
debtor,  the  one  first  delivered  to  an  ofScer  to  be  executed  has 
preference,  notwithstanding  that  a  levy  is  first  made  by  virtue 
of  an  execution  subsequently  delivered ;  but  if  a  levy  upon  and 
sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold, 
by  virtue  of  the  latter. "^^^  "But  an  execution  issued  out  of 
a  court  not  of  record,  or  a  warrant  of  attachment  granted  in 
an  action  pending  in  a  court  not  of  record,  if  actually  levied, 
has  preference  over  another  execution  issued  out  of  any  court 
of  record,  or  not  of  record,  which  has  not  been  previously 
levied."^**  In  short,  where  executions  are  issued  out  of  a  court 
of  record,  the  time  of  the  respective  deliveries,  rather  than  the 
time  of  levy,  fixes  the  priority  between  executions, ^^^  and  if  an 
actual  levy  is  not  made  under  the  one  first  delivered  before  a 
sale  of  goods  under  the  other,  the  proceeds  must  be  first  ap- 
plied to  the  prior  execution  notwithstanding  the  Code  forbids 
a  levy  or  sale  by  virtue  thereof.^*^  Priorities  may,  however, 
be  decided  by  agreement.^*'  If  executions  are  delivered  at 
the  same  time,  the  moneys  should  be  equally  divided  until  the 
smaller  execution  is  satisfied. ^^*  If  executions  are  issued  both 
on  judgments  against  a  firm  and  on  judgments  against  a  mem- 
ber of  the  firm,  against  partnership  property,  the  former  are 
entitled  to  priority  out  of  the  proceeds.^^" 

283  Code  Civ.  Proc.  §  1406. 

28*  Code  Civ.  Proc.  §  1408.  Levy  cannot  be  made  by  constable  while 
property  is  in  hands  of  sherifl.  Seymour  v.  Newton,  17  Hun,  30,  3^, 
and  cases  cited. 

285  Lambert  v.  Paulding,  18  Johns.  311;  Van  Camp  v.  Searle.  79  Hun, 
134,  24  Civ.  Proc.  R.  (Scott)   16,  61  State  Rep.  349,  29  N.  y.  Supp.  757. 

286  Bach  V.  Gilbert,  124  N.  Y.  612,  620. 

287  First  Nat.  Bank  of  Rome  v.  Bering,  8  Wkly.  Dig.  261. 

288  Campbell  v.  Ruger,  1  Cow.  215. 

289  Ryder  V.  Gilbert,  16  Hun,  163;  Dunham  v.  Murdock,  2  Wend.  553. 
The  case  of  Fenton  v.  Folger,  21  Wend.  676,  is  overruled. 
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Dormant  executions.    An  execution  is  said  to  be  dor- 


mant where  delivered  to  the  sheriff  with  instructions  not  to 
levy  or  where,  after  levy,  the  sheriff  is  instructed  not  to  pro- 
ceed further,  so  that  it  can  fairly  be  inferred  that  the  debtor 
is  to  be  left  in  possession  or  that  the  execution  is  to  be  used 
merely  as  a  security.^""     In  other  words,  any  direction  to  the 
sheriff  which  suspends  the  lien  or  delays  the  enforcement  of  the 
levy,  leaving  the  property  in  the  hands  of  the  judgment  debtor, 
postpones  the  execution  in  favor  of  a  subsequent  one  delivered 
to  the  sheriff  without  reservation,^'^  unless  a  notice  to  proceed 
is   given  by  the  creditor  before   any  other   execution  is  re- 
ceived ;^''^  and  where  an  execution  is  dormant  as  against  other 
creditors,  it  is  also  dormant  as  to  bona  fide  purchasers. ^"^    But 
mere  acquiescence  in,  without  encouragement  or  sanction  of, 
the  sheriff's  delay,  does  not  render  an  execution  dormant.^"* 
There  must  be  some  fault  on  the  part  of  the  party  issuing  the 
execution.     It  must  appear  that  the  plaintiff  or  his  attorney 
was  responsible  for  the  delay  by  giving  instructions  to  the  offi- 
cer not  to  proceed  in  the  collection  of  the  execution,^'^  though 
it  is  not  necessary  that  the  creditor  has  acted  in  bad  faith  or 
with  an  intent  to  defraud. '''*     An  unreasonable  delay  directed 
by  the   plaintiff  in   the   execution,  though   from   motives  of 

290  Execution  Is  fraudulent  where  issued  merely  to  prevent  a  dispo- 
sition of  the  property  Ball  v.  Shell,  21  Wend.  222.  Execution  is 
dormant  where  delivered  not  to  be  executed.  Robertson  v.  Lawton,  91 
Hun,  67,  36  N.  Y.  Supp.  175. 

291  Excelsior  Needle  Co.  v.  Globe  Cycle  Works.  48  App.  Dlv.  304,  62 
N.  Y.  Supp.  538. 

292  Miller  v.  Kosch,  74  Hun,  50,  26  N.  Y.  Supp.  183. 

293  Sage  V.  Woodin,  66  N.  Y.  578,  584;  Thompson  v.  Van  Vechten,  6 
Abb.  Pr.  458. 

294  Herkimer  County  Bank  v.  Brown,  6  Hill,  232;  Thompson  v.  Van 
Vechten,  5  Abb.  Pr.  458;  Russell  v.  Gibbs,  5  Cow.  390;  Doty  v.  Turner, 
8  Johns.  16. 

205  Matter  of  Pond,  21  Misc.  114,  46  N,  Y,  Supp.  999;  Childs  v  Latham, 
38  State  Rep.  852,  14  N.  Y.  Supp.  507,  An  execution  is  dormant  only 
while  the  sheriff  holds  it  not  to  be  executed,  and  Is  revived  by  notice 
to  execute  it.  Miller  v.  Kosch,  74  Hun,  50,  56  State  Rep.  162,  26  N.  Y. 
Supp.  183. 

296  Sage  V.  Woodin,  66  N.  Y.  578;  Hicok  v.  Coates,  2  Wend.  419. 
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humanity,  will  give  precedence  to  a  subsequent  execution,^*' 
though  it  has  been  held  that  an  execution  is  not  dormant  where 
the  sale  is  ordered  postponed  to  prevent  a  sacrifice  of  the  prop- 
erty.""* It  is  immaterial  that  the  creditor  instructs  the  sheriff, 
after  directing  a  delay,  "by  no  means  to  let  their  execution  lose 
its  preference.''  '^"^  Only  another  creditor,  or  -a  bona  fide  pur- 
chaser, can  object  that  an  execution  has  become  dormant.^"** 
The  rule  that  an  execution  is  deemed  fraudulent  and  void  as 
against  a  subsequent  execution,  where  the  creditor  allows  the 
goods  to  remain  in  the  debtor's  possession,  does  not  a;)r!y 
where  all  the  possession  is  taken  of  which  the  chattel  is  sus- 
ceptible, e.  g.,  where  a  growing  crop  is  levied  upon  and  sale 
delayed  until  harvest.'"^  The  rule  as  to  dormant  executions 
does  not  apply  to  real  estate,  the  lien  on  whiqh  depends  on  the 
docketing  of  the  judgment  and  not  on  the  delivery  of  execu- 
tions or  the  levy.^""  If  a  sale  is  made  under  a  dormant  execu- 
tion it  is  valid  and  the  purchaser  receives  a  good  title.  The 
remedy  of  the  junior  creditors  is  to  move  to  have  the  proceeds 
of  the  sale  applied  to  the  junior  writs.^"^ 

§  2230.    Priorities  between  execution  and  attachment. 

The  priority  between  an  execution  and  an  attachment  has 
been  stated  in  a  preceding  volume.^"^ 

§  2231.    Property  subject  to  levy. 

In  the  chapter  on  attachments  there  has  been  enumerated 
the  articles  of  personal  property  which  are  exempt  from  levy  • 

2"  Sage  V.  Woodin,  66  N.  Y.  578,  584;  Excelsior  Needle  Co.  v.  Globe 
Cycle  Works,  48  App.  Div.  304,  310,  62  N.  Y.  Supp.  538. 
'    298  Power  V.  Van  Buren,  7  Cow.  560. 

298  Kellogg  V.  Griffin,  17  Johns.  274. 

300  Ferguson  v.  Lee,  9  Wend.  258.     See  also,  Beals  v.  Allen,  18  Johns, 
363. 

3«i  Whipple  V.  Foot,  2  Johns.  418. 

3i>2Muir  V.  Leitch,  7  Barb.  341;   Mclntyre  v.  Sanford,  9  Wkly.  Dig. 
277,  9  Daly,  21. 

303  Richards  v.  Allen,  3  E.  D.  Smith,  399. 

304  Volume  2,  p.  1484. 

N.  Y.  Prac— 195. 
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eithier  by  virtue  qf  an  attachment  or  an  execution.^"^  Irre- 
speetive  of  such  statutes  which  expressly  provide  for  immunity 
from  levy  and  sale  in  certain  cases,  some  classes  of  property 
are  npt  subject  to  a  levy  on  execution,  either  from  the  nature 
of  the  property  or  interest  itself,  or  on  grounds  of  public 
policy.  These  will  be  considered  in  this  connection.  It  will 
not  be  necessary  to  consider  what  is  personal  property  fur- 
ther than  to  state  that  growing  crops  which  are  the  annual 
products  of  the  land  are  personal  property,^""  while  grass  and 
other  natural  products  of  the  land  are,  before  severance,  real 
property  which  cannot  be  levied  on.*"'  Rolling  stock  of  a 
railroad  company  may  be  levied  on  as  personal  property."" 
Public  property,  such  as  property  of  a  municipal  corporation, 
cannot  be  sold.^'"'  In  an  attachment  suit  against  a  nonresi- 
dent not  personally  served,  an  execution  can  issue  only  against 
the  property  attached.""  Goods  replevied  by  a  third  person, 
after  levy,  cannot  he  levied  on  again  under  second  execution 
as  defendant's  property  though  he  has  been  permitted  to  pos- 
sess them.^"  A  servant  holding  property  for  the  owner  dur- 
ing the  pleasure  of  the  latter  has  no  leviable  interest."^ 

An  equitable  interest  in  personal  property,  such  as  the  buy- 
er's interest  in  goods  sold  under  a  conditional  sale,  is  not  sub- 
ject to  execution.'"    He  has  no  leviable  interest  until  per- 

305  Volume  2,  pp.  1415-1425. 

306  Whipple  V.  Foot,  2  Johns.  418;  Shepard  v.  Philbrick,  2  Denlo,  174. 
Lessee's  interest  in  growing  crops  is  leviable-  (Stewart  v.  Doughty,  9 
Johns.  108),  though,  under  an  agreement  to  work  on  shares,  it  was  held 
that,  before  complete  performance,  the  lessee  had  no  leviable  interest 
in  the  farm  products.     Schroeppel  v.  Dingman,  17  Wkly.  Dig.  257. 

307  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  542. 

308  Stevens  v.  BufCalo  &  N.  Y.  C.  R.  Co.,  31  Barb.  590;  Beardsley  v. 
Ontario  Bank,  31  Barb.  619;  Bement  v.  Plattsburgh  &  M.  R.  Co.,  47  Barb. 
104. 

309  Brinckerhoft  v.  Board  of  Education,  6  Abb.  Pr.  (N.  S.)  428,  37 
How.  Pr.  499,  2  Daly,  443;  Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498. 
27  Am.  Rep.  80,  with  note;  affirming  judgment  7  Hun,  73. 

310  Grevell  v.  Whiteman,  32  Misc.  279,  65  N.  Y.  Supp.  974. 

311  Acker  v.  White,  25  Wend.  614. 

312  Hasten  v.  Webb,  60  How.  Pr.  302. 

^13  Friedman  v.  Phillips,  84  App.  Div.  179,  82  N.  Y.  Supp.  96;  Burchell 
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formance  of  the  candition.^^*  But  if  ttte  purpose  for  which 
the  possession  of  the  property  is  delivered  is  inconsistent  with 
the  continued  ownership  of  the  claimant,  the  goods  are  liable 
to  levy.'" 

If  a  warrant  of  attachment  has  been  levied,  and  service  of 
the  summons  was  other  than  personal,  only  the  personal  prop- 
erty attached  can  be  reached.'^" 

Kton^y.     The   officeoF,   to   whom   an   execution   against 

property  is  delivered,  must  levy  upon  current  money  of  the 
United  Statesi,  belonging  to  the  judgment  debtor.'"  Bank  bills 
may  be  levied  on.'^*  But  money  deposited  in.  a  bank  cannot 
be  l<;vied  on,'^°  the  theory  being  that  where  the  money  is  com- 
mingled with  other  money  there  is  no  specific  property  to  be 
levied  on.  Money  collected  by  a  sheriff  under  an  execution 
cannot,  while  it  remains  in  his  hands,  be  levied  on  by  him 
under  an  execution  against  the  creditor;'^"  but  where,  after 
sale  of  defendant's  goods  on  process  against  him,  there  is  a 
surplus,  the  money  belongs  to  defendant  and  may  be  levied 
on.=^^ 

Choses  in  action.  In  the  absence  of  a  permissive  stat- 
ute, choses  in  action  are  not  subject  to  levy.  The  Code  pro- 
vide.'i  as  follows:  "The  officer  to  whom  an  execution  against 
property  is  delivered  must  levy  upon  and  sell  a  bill  or  other 

V.  Green,  6  Misc.  236,  27  N.  Y.  Supp.  82.  Compare  Savall  v.  Wauful,  21 
Civ.  Proc.  R.  (Browne)  18,  16  N.  Y.  Supp.  219. 

3"  Strong  V.  Taylor,  2  Hill,  326;  Herring  v.  Hoppock,  15  N.  Y.  409; 
Hasbrouck  v.  Bouton,  60  Barb.  413. 

31^  Bonesteel  v.  Flack,  41  Barb.  435,  27  How.  Pr.  310. 

s"  Code  Civ.  Proc.  §  1370.     See  volume  2,  p.  1537. 

3"  Code  Civ.  Proc.  §  1410.  Levy  on  money  deposited  in  lieu  of  bail. 
McShane  v.  Pinkbam,  46  State  Rep.  65,  22  Civ.  Proc.  R.  (Browne)  173, 
19  N.  Y.  Supp.  969. 

8'8  Handy  v.  Dobbin,  12  Johns.  220;  Holmes  v,  Nuncaster,  12  Johns. 
395. 

"'Carroll  v.  Cone,  40  Barb  220;  Duffy  v,  Dawson,  2  Misc.  401,  50 
State  Rep.  5S4,  21  N.  Y.  Supp.  978. 

820Muscott  V.  Woolworth,  14  How  Pr.  477;  Baker  v.  Kenworthy.  41 
N.  Y.  215;  Carroll  v.  Cone,  40  Barb.  220:  First  Nat.  Bank  of  Oswego  v. 
Dunn,  97  N,  Y.  149;  Adams  v.  Welsh,  43  Super  Ct.  (11  J.  &  S.)  52. 

321  Wheeler  v.  Smith,  11  Barb.  345. 
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evidence  of  debt  belonging  to  the  judgment  debtor,  which 
was  issued  by  a  moneyed  corporation  to  circulate  as  money; 
or  a  bond  or  other  instrument  for  the  payment  of  money, 
belonging  to  the  judgment  debtor,  which  was  executed  and 
issued,  by  a  government,  state,  county,  public  officer,  or  mu- 
nicipal or  other  corporation,  and  is  in  terms  negotiable,  or 
payable  to  the  bearer,  or  holder.  "^^^  Undelivered  bonds  of  a 
corporation  cannot  be  levied  on,^^'  nor  can  a  liquor  tax  certifi- 
cate or  a  surrender  receipt  therefor.^^*  Choses  in  action  not 
enumerated  in  the  Code  section  cannot  be  levied  on.  Hence 
a  promissory  note  cannot  be  levied  on^^^  unless  by  consent  of 
the  judgment  debtor.^^"  So  shares  of  stock  cannot  be  levied 
on  except  where  expressly  allowed  by  statute.'^^ 

Trade-mark.     A  trade-mark  cannot  be  levied  on  as  a 

species  of  tangible  property,   apart  from  the   article  it  has 
served  to  identify,  unless  under  authority  of  statute.^^' 

Wages,  debts,  income  from  trust  funds,  or  profits.  Sec- 
tion 1391  of  the  Code  which  relates  to  exemptions  of  personal 
property  was  amended  by  Laws  1903,  c.  461,  and  further 
amended  by  Laws  1905,  c.  175,  by  adding  the  following  pro- 
vision : 

"Where  a  judgment  has  been  recovered  wholly  for  neces- 
saries sold,  or  work  performed  in  a  family  as  a  domestic,  or  for 
services  rendered  for  salary  owing  to  an  employe  of  the  judg- 
ment debtor,  and  where  an  execution  issued  upon  said  judg- 
ment has  been  returned  wholly  or  partly  unsatisfied,  and  where 
any  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  are  due  and  owing  to  the  judgment  debtor  or  shall  there- 

322  Code  Civ.  Proc.  §  1411.  Attachment  of  choses  in  action,  see  vol. 
2,  p.  1408. 

323  Sickles  V.  Richardson,  23  Hun,  559. 

324  Not  an  "evidence  of  debt."     McNeeley  v.  Welz,  166  N.  Y.  124. 

325  ingalls  v.  Lord,  1  Cow.  240;  Ransom  v.  Miner,  5  Super.  Ct.  (3 
Sandf.)  692,  Code  R.  (N.  S.)  98. 

326  People  V.  National  Mut.  Ins.  Co.,  19  App.  Div.  247,  46  N.  Y.  Supp. 
102. 

32T  Denton  v.  Livingston,  9  Johns.  96. 

32R  Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co.,  20  N.  Y.  Supp.  462; 
judgment  reversed  39  State  Rep.  488,  15  N.  Y.  Supp.  249,  which  is  re- 
versed in  135  N.  Y.  24. 
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after  become  due  and  owing  to  him,  to  an  amount  exceeding 
twelve  dollars  per  week,  and  where  no  ■  execution  issued  as 
herein  provided  in  this  section  is  unsatisfied  and  outstanding 
against  said  judgment  debtor,  the  judgment  creditor  may  apply 
to  the  court  in  which  said  judgment  was  recovered,  or  the 
court  having  jurisdiction  of  the  same  without  notice  to 
the  judgment  debtor,  and,  upon  satisfactory  proof  of  such 
facts  by  affidavit  or  otherwise,  the  court  if  a  court  not  of 
record,  a  judge  or  justice  thereof,  must  issue,  or  if  a  court 
of  record,  a  judge  or  justice,  must  grant  an  order  directing 
that  an  execution  issue  against  the  wages,  debts,  earn- 
ings, salary,  income  from  trust  funds  or  profits  of  said  judg- 
ment debtor,  and  on  presentation  of  such  execution  by  the 
officer  to  whom  delivered  for  collection,  to  the  person  or  per- 
sons from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing  to  the  judgment 
debtor,  said  execution  shall  become  a  lien  and  a  continuing 
levy  upon  the  wages,  earnings,  debts,  salary,  income  from  trust 
funds  or  profits  due  or  to  become  due  to  said  judgment  debtor, 
to  the  amount  specified  therein  which  shall  not  exceed  ten  per 
centum  thereof,  and  said  levy  shall  be  a  continuing  levy  until 
said  execution  and  the  expenses  thereof  are  fully  satisfied  and 
paid  or  until  modified  as  hereinafter  provided.  It  shall  be  the 
duty  of  any  person  or  corporation  to  whom  said  execution  shall 
be  presented  and  who  shall  at  such  time  be  indebted  to  the 
judgment  debtor  named  in  such  execution  or  who  shall  become 
indebted  to  such  judgment  debtor  in  the  future  and  while  said 
execution  shall  remain  a  lien  upon  said  indebtedness,  to  pay 
over  to  the  officer  presenting  the  same,  such  amount  of  such 
indebtedness  as  such  execution  shall  prescribe  until  such  exe- 
cution shall  be  wholly  satisfied,  and  such  paj'ment  shall  be  a 
bar  to  any  action  therefor  by  such  judgment  debtor.  If  sutjli 
person  or  corporation,  municipal  or  otherwise,  to  whom  said  ex- 
ecution shall  be  presented  shall  fail  or  refuse  to  pay  over  to  said 
officer  presenting  said  execution  the  percentage  of  said  indebt- 
edness, he  shall  be  liable  to  an  action  therefor  by  the  judgment 
creditor  named  in  such  execution,  and  the  amount  so  recovered 
by  such  judgment  creditor  shall  be  applied  toward  the  payment 
of  said  execution.     Either  party  may  apply  at  any  time  to  the 
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court  from  which  such  execution  shall  issue,  or  to  any  judge  or 
justice  issuing  the  same,  or  to  the  county  judge  of  the  county, 
and  in  any  county  where  there  is  no  county  judge  to  any 
justice  of  the  city  court,  upon  such  notice  to  the  other  party 
as  such  court,  judge,  or  justice  shall  direct,  for  a  modification 
of  said  execution,  and  upon  such  a  hearing,  the  said  court, 
judge  or  justice  may  make  such  modification  of  the  said  exe- 
cution as  shall  be  deemed  best,  and  such  execution  as  so  modi- 
fied shall  continue  in  full  force  and  effect  until  fully  paid  and 
satisfied,  or  until  further  modified  as  herein  provided.  "^^** 

This  amendment  provides  a  mode  of  legal  procedure  by  which 
a  judgment  may  be  collected  out  of  wages  of  the  judgment 
debtor  by  special  form  of  execution,  and  limits  the  scope  of 
the  remedy  of  the  judgment  creditor  through  that  process. 
The  statute  does  not  take  away  nor  impair  any  vested  right  of 
the  judgment  debtor.  The  operation  of  the  statute  should, 
therefore,  not  be  confined  merely  to  judgments  recovered  after 
it  took  effect.'^'  Notice  that  an  execution  against  the  wages, 
debts,  earnings,  and  salary  may  issue  only  "where  no  execution 
issued  as  hereafter  provided  in  this  section  is  unsatisfied  and 
outstanding  against  said  judgment  debtor."  By  this  hereto- 
fore unknown  process  a  sum  no  greater  than  ten  per  centum  of 
the  earnings  of  the  judgment  debtor  can  be  taken  toward  the 
satisfaction  of  the  judgment  upon  which  the  execution  was 
issued,  and  to  prevent  the  taking  of  a  larger  sum  it  is  dis- 
tinctly provided  that  such  execution  may  not  issue  where  there 
is  another  outstanding  and  unsatisfied.*'"  An  affidavit  stating 
that  "there  is  now  no  execution  on  this  judgment  now  out- 
standing or  not  returned"  is  not  sufficient  since  it  fails  to  show 
that  there  are  not  executions  on  other  judgments  outstanding 
and  unsatisfied.'*"*  A  judgment  obtained  in  an  action  on 
a  .judgment  for  necessaries  is  not  one  recovered  for  neces- 
saries.**"''   This  Code  amendment  was  held  not  to  authorize  an 

328a  statute  is  not  retroactive.    King  v.  Irving,  92  N.  Y.  Supp.  1094. 

329  Meyer  v.  Halberstadt,  44  Misc.  408,  89  N.  Y.  Supp.  1019. 

330  Rosenstock  v.  City  of  New  Yorlc,  97  App.  Div.  337,  89  N.  Y.  Supp. 
948. 

330a  330b  Neuman  v.  Mortimer,  98  App.  Div.  64,  90  N.  Y.  Supp.  524. 
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execution  which  could  be  collected  from  a  "municipal"  cor- 
poration,'^^ but  it  was  amended  in  1905  so  as  to  apply  thereto. 
The  order  should  not  direct  a  trustee  to  pay  ten  per  cent  of 
the  income  of  a  trust  where  he  is  not  a  party  to  the  motion.'^^^ 
A  decision  that  notice  of  the  application  must  be  given  to  the 
judgment  debtor  is  overruled  by  the  1905  amendment. 

Form  of  affidavit  under  section  1391. 

[Title  of  cause  and  court.] 

[Venue.] 

A.  X.>  being  duly  sworn,  says: 

I.  That  he  is . 

II.  That  judgment  was  rendered  in  the  above-entitled  action  in  the 
court,  on  the  day  of  ,  190 — ,  in  favor  of , 


plaintiff,  against  ,  defendant,  for  the  sum  of  ,  for  neces- 
saries sold  [or  "work  performed  in  a  family  as  a  domestic"  or  "serv- 
ices rendered  for  salary  owing  to as  an  employer  of  the  defend- 
ant"]. 

III.  That  an  execution  against  property  was  issued  on  said  judg- 
ment to  the  sheriff  of county  on  the day  of ,  190 — . 

IV.  That  said  execution  has  been  returned  wholly  unsatisfied  [if 
partly  unsatisfied,  so  state,  and  show  amount  remaining  due]. 

V.  That  is  employed  by  .  who  resides  at  No.  

street  in  the  city  of .  and  whose  place  of  business  is  at  , 

at  a  weekly  salary  of dollars  [or  state  th&  facts  to  show  that 

any  wages,  debts,  earnings,  salary,  income  from  trust  funds,  or  profits, 
are  due  and  owing  to  the  defendant  or  will  thereafter  become  due  and 
owing  to  him,  to  an  amount  exceeding  twelve  dollars  a  week]. 

VI.  That  no  execution  issued  on  any  judgment  pursuant  to  section 
1391  of  the  Code  of  Civil  Procedure  against  the  wages,  debts,  earnings, 
salary,  income  from  trust  funds,  or  profits,  of  said  defendant,  is  un- 
satisfied or  outstanding. 

[Jurat]  [Signature.] 

• 

■  Form  of  brdfer. 

[Title  of  cause  and  court.] 

[Venue.] 

On  reading  and  filing  the  affidavit  of  ,  verified  on  the  

day  of ,  190 — ,  showing  [state  briefly  the  facts  set  forth  in  the 

affidavit];  now,  on  motion  of  ,  attorney  for : 

Ordesred,  that  an  execution  issue  for  the  sum  of dollars,  against 


531  Ernes  V.  Fowler,  43  Misc.  603,  89  N.  T.  Supp.  685;   Rosenstock  v. 
City  of  New  York,  101  App.  Div.  9,  91  N.  Y.  Supp.  737. 
33ia-King  V.  Irving,  92  N.  Y.  Supo.  1094. 
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ten  per  cent,  of  the  wages,  debts,  earnings,  salary,  income  from  trust 

funds,  and  profits  due  or  to  become  due  to  said  ,  the  judgment 

debtor .  herein  [from  ],  as  provided  for  by  section  1391  of  the 

Code  of  Civil  Procedure. 

[Date.]  [Signature  of  judge  with  initials  of  title.] 

Form  of  execution  under  section  1391. 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of County,  Greeting: 

Whereas,  judgment  was  rendered  on  the  day  of ,  190 — , 

in  an  action  in  the court,  between ,  plaintiff,  and , 

defendant,  on  a  cause  of  action  for  necessaries  sold  [or  other  cause  of 
action,  mentioned  In  section  1391  of  Code],  in  favor  of  the  said  plain- 
tiff,  against   the   said   defendant,    for   the   sum   of  dollars,  as 

appears  to  us  by  the  judgment  roll  filed  In  the  office  of  the  clerk  of 
the  county  of  . 


And  whereas,  an  execution  issued  on  said  judgment  on  the 


day  of  ,  190 — ,  has  been  returned  wholly  unsatisfied,  and  there- 
after an  order  was  made  by  the  Hon.  ,  justice  of  the  

court,   on  the  day  of  ,  190 — .  under  section  1391  of  the 

.Code  of  Civil  Procedure,  directing  that  an -execution  issue  against  the 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits,  due 

or  to  become  due  to  the  said  judgment  debtor,  for  the  sum  of  

dollars,  which  is  now  actually  due  thereon: 

Therefore,  we  command  you  that  you  satisfy  the  said  judgment,  to 

the  amount  of dollars,  out  of  ten  per  cent,  of  the  wages,  debts, 

earnings,  salary,  income  from  trust  funds,  or  profits,  now  due  or  to  be- 
come due  to ,  the  said  judgment  debtor,  and  return  this  execution, 

within  sixty  days  after  its  receipt  by  you,  to  the  clerk  of county. 

Witness,  Hon.  ,  one  of  the of  said  court,  at ,  the 

day  of .  190—. 


Plaintiff's   attorney. 
[Endorse  with  direction  as  to  property  to  be  reached]. 

Interest  of  pledgor.     Property  in  pledge  could  not,  at 


common  law,  be  levied  on  under  an  execution  against  the 
pledgor.  The  Code  provides  as  follows:  "The  interest  of  the 
judgment  debtor  in  personal  property,  subject  to  levy,  lawfully 
pledged,'  for  the  payment  of  money,  or  the  performance  of  a 
contract  or  agreement,  may  be  sold,  in  the  hands  of  the  pledgee, 
by  virtue  of  an  execution  against  property.  The  purchaser  at 
the  sale  acquires  all  the  right  and  interest  of  the  judgment 
debtor,  and  is  entitled  to  the  possession  of  the  property,  on 
complying  with  the  terms  and  conditions,  upon  which  the  jud?- 
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ment  debtor  could  obtain  possession  thereof.  This  section  does 
not  apply  to  property  of  which  the  judgment  debtor  is  uncon- 
ditionally entitled  to  the  possession."''^  The  lien  attaches  to 
the  surplus  where  the  execution  debtor  has  pledged  goods  and 
the  pledgee  has  sold  them.''' 

Interest  of  lessee.  The  interest  of  a  lessee  for  a  speci- 
fied term  is  leviable,"*  notwithstanding  a  provision  in  the 
lease  giving  the  lessor  a  lien  on  all  personal  property  which 
may  be  put  on  the  premises.'"  The  interest  of  a  lessee  for  a 
term  of  years  is  a  chattel  real  to  which  the  lien  of  a  judgment 
attaches,  and  may  be  sold  under  execution;  but  where  at  the 
time  of  the  sale  the  unexpired  term  is  less  than  three  years, 
such  interest  must  be  sold  as  personal  property.'"  Of  course 
if  the  interest  of  the  lessee  is  forfeited  it  cannot  be  levied  on."^ 

Interest  of  licensee.     One  having  a  chattel  for  a  certain 

time  for  a  particular  use  and  no  other,  and  prohibited  from 
selling  or  loaning  it,  has  merely  a  personal  license  to  use  the 
chattel,  and  his  interest  cannot  be  levied  on."' 

Interest  of  chattel  mortgagor.  At  common  law,  per- 
sonal property  which  was  mortgaged  could  not  be  taken  on  an 
execution  against  the  mortgagor,'"  unless  the  mortgage  was 
fraudulent  as  to  creditors.'*"  But  now  if  the  mortgagor's 
interest  is  a  legal  one,  i.  e.,  if  he  has  the  right  to  retain  pos- 
session for  a  definite  time  or  until  default,  it  may  be  levied 
on,'"  provided  the  levy  is  made  before  default'*^  and  before 

332  Code  Civ.  Proc.  §  1412.     See  Bakewell  v.  Ellsworth,  6  Hill,  484. 

333  Sickles  V.  Sullivan,  22  Civ.  Proc.  R.  (Browne)  322,  47  State  Rep. 
82,  19  N.  Y.  Supp.  749. 

334  Van  Antwerp  v.  Newman,  2  Cow.  543;  Otis  v.  Wood,  3  Wend.  498; 
Evertsen  v.  Sawyer,  2  Wend.  507. 

335Buskirk  v.  Cleveland,  41  Barb,  i 

336  0'Rourke  v.  Henry  Prouse  Cooper  Co.,  11  Civ.  Proc.  R.  (Browne) 
321,  3  State  Rep.  552. 

337  Otis  V.  Wood,  3  Wend.  498. 

338  Reinmiller  v.  Skidmore,  7  L-ans.  161. 
339Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.)  295. 

340  Randall  v.  Cook,  17  Wend.  53. 

341  Bailey  v.  Burton,  8  Wend.  339;  Hull  v.  Carnley,  11  N.  Y.  (1  Kern.) 
501;  Manning  v.  Monaghan,  28  N.  Y.  585;  Smith  v.  Beattie,  31  N.  Y. 
542;  Fowler  v.  Haynes,  14  Wkly.  Dig.  376.    The  clause  allowing  the 
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surrender  of  possession  to  the  mortgagee.'*'  A  bill  of  sale, 
having  the  character  of  a  mortgage,  gives  the  seller  a  special 
interest  subject  to  levy.'" 

Interest  of  mortgagee.     The  chattels  may  be  levied  on 

as  the  property  of  the  mortgagee  after  default,  though  he  has 
not  taken  possession.'*^ 

§  2232.    Joint  property  including  partnership  property. 

Joint  property  may  be  sold  on  an  execution  against  one  of 
the  owners. '*°  The  execution  may  be  satisfied  out  of  either 
the  joint  or  th6  separate  property.'*^  The  interest  of  a  part- 
ner in  firm  goods  may  be  levied  on,  pursuant  to  an  execution 
against  him,  by  taking  possession  of  the  entire  property,'*' 
but  the  sale  must  be  subject  to  the  claim  of  the  other  part- 
ners.'*' An  execution  on  a  judgment  against  a  partnership 
may  be  satisfied  out  of  the  partnership  property  or  out  of  the 
separate  property  of  each  debtor.'^" 

Where  a  warrant  of  attachment  has  been  levied  upon  the 
interest  of  a  defendant,  as  a  partner,  in  personal  property  of  a 
partnership,  and  the  attachment  has  been  discharged  as  pre- 
scribed in  sections  693  and  694  of  the  Code,  a  levy,  by  virtue  of 

mortgagee,  in  case  he  deems  himself  unsafe,  to  take  possession  and 
sell,  renders  the  interest  of  the  mortgagor  not  subject  to  levy.  Far- 
rell  V.  Hildreth,  38  Barb.  178;  Bryan  v.  Smith,  13  Daly,  331. 

342  Galen  v.  Brown,  22  N.  Y.  37;  Hall  v.  Sampson,  35  N.  Y.  274; 
Leadbetter  v.  Leadbettei-,  125  N.  Y.  290. 

343  Powers  V.  Elias,  53  Super.  Ct.   (21  J.  &  S.)  480. 
344Michelson  v.  Fowler,  27  Hun,  159. 

345  Ferguson  v.  Lee,  9  Wend.  258. 

346  Beach  v.  HoUister,  5  T.  &  C.  568,  3  Hun,  519;  Kaufman  v.  Schoef- 
fel,  46  Hun,  571,  12  State  Rep.  695.  See  Code  Civ.  Proc.  §§  1934,  1935. 
Attachment,  see  vol.  2,  p.  1407. 

34T  Godfrey  v.  Gibbotis,  22  Wend.  569;  Cassidy  v.  United  States  Re- 
flector Co.,  5  Month.  Law  Bui.  54;  Saunders  v.  Reilly,  105  N.  Y.  12; 
Flanders  v.  Batten,  50  Hun,  542,  20  State  Rep.  671,  3  N.  Y.  Supp.  728. 

348  Kaufman  v.  Schoeffel,  46  Hun,  571,  576,  12  State  Rep.  695. 

349  Wheeler  v.  McFarland,  10  Wend.  318.  Attachment,  see  vol.  2,  p. 
1407. 

350  Saunders  v.  Reilly,  105  N.  Y.  12,  21;  followed  In  Davis  v.  Dela- 
ware &  H.  Canal  Co.,  109  N    Y.  47. 
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an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  in  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annuUed.^''^ 

§  2233.    Levy. 

The  levy  of  the  execution  is  the  formal  act  required  by  the 
statute  to  place  the  personal  property  of  the  judgment  debtor, 
against  vrhich  the  virrit  is  directed,  in  the  possession  or  control 
of  the  officer,  either  actually  or  constructively.  A  lien  on  the 
personal  property '  of  the  debtor  having  been  created  by  the 
delivery  of  an  execution  to  the  sheriff,  the  question  arises  as 
to  what  further  steps  are  necessary  to  make  this  lien  effective. 
Early  cases  held  that  the  common-lavf  right  of  the  sheriff  to 
sell  without  actual  levy  remains  as  against  the  judgment 
debtor,  when  no  title  of  a  bona  fide  purchaser  intervenes  or 
is  set  up,'^^  but  the  rule  now  is  that  the  execution  does  not 
bind  chattels,  as  agaiiiSt  other  creditors,  without  an  actual  levy 
during  the  life  of  the  execution.^^^  In  short,  there  can  be  no 
valid  sale  without  a  levy.^^* 

Time.     A  levy  cannot  be  made  after  the  return  day  has 

pafised,^*'  but  the  sheriff  can,  where  a  levy  has  been  made,  sell 
the  property  aftet-  the  return  day.^^"  A  levy  cannot  be  made 
on  Sunday  nor  before  the  filing,  within  business  hours,  of  the 
judgment  on  which  the  writ  issued.'^^ 

Sufficiency.     The  Code  is  silent  as  to  what  must  be  done 

851  Code  Civ.  Proc.  §  1415.  When  warrant  is  "ahnulled,"  see  Code 
Civ.  Proc.  §  334.3,  subd.  12,  and  vol.  2,  p.  1529. 

352  Roth  v.  Wells,  29  N.  Y.  491;   Bond  v.  Willett,  31  N.  Y.  102. 

353  Hathaway  v.  Howell,  54  N.  Y.  97.  No  constructive  levy  is  pre- 
sumed on  the  delivery  of  the  writ  to  the  sheriff.  Walker  v.  Henry, 
85  N,  Y.  130.  Mere  demand  for  payment  is  insufficient.  Abeel  v.  An- 
derson, 39  Hun,  514. 

''"*  Stonebridge  v.  Perkins,  141  N.  Y.  1. 

856  Hathaway  v.  HoWell,  54  N.  Y.  112;  Walker  v.  Henry,  85  N.  Y. 
135;  Smith  v.  Smith,  60  N.  Y.  161;  Matter  of  Pond,  21  Misc.  114,  46  N. 
y.  Supp.  999. 

356Ansonia  Brass  &  Copper  Co.  v.  Conner,  103  N.  Y.  511;  Matter  of 
Pond.  21  Misc.  114,  116,  46  N.  Y.  Supp.  999. 

35'  Hathaway  *.  Howell,  54  N.  Y.  97. 
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to  constitute  a  levy  on  personal  property  and  hence  the  com- 
mon-law fules  govern.  The  levy  may  be  sufficient  against  the 
defendant  in  the  execution  but  insufficient  as  to  third  persons. 
It  has  been  held  that  the  validity  of  a  levy,  as  against  a  bona 
fide  purchaser  or  a  junior  creditor,  depends  on  the  circum- 
stances in  each  case.'^^  The  test  of  a  valid  levy  is  said  to  be 
whether  the  officer's  act  would  subject  him  to  an  action  of 
trespass,  if  unprotected  by  the  execution.^^'  In  the  early  case 
of  Bond  V.  Willett,  31  N.  Y.  102,  the  rule  is  laid  down  that  to 
constitute  a  valid  levy,  even  against  a  subsequent  bona  fide  pur- 
chaser from  the  debtor,  it  is  sufficient  that  (1)  the  property  is  , 
in  the  view  and  under  the  control  of  the  officer  ;^°''  (2)  that  he 
takes  possession  of  it,  either  by  removing  if  or  by  an  oral 
declaration  that  a  levy  is  intended,  and  that  he  claims  to  hold 
the  goods  under  such  levy;^*^  (3)  that  an  inventory,  or  at  least, 
a  memorandum  of  the  levy,  is  made  at  the  time.^^^  The  sheriff 
need  not,  however,  remove  the  goods  from  the  debtor's  cus- 

358  Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999. 

359  Roth  V.  Wells,  29  N.  Y.  471;  Caruana  v.  Cohn,  5  Wkly.  Dig.  78; 
Powers  V.  Elias,  53  Super.  Ct.  (21  J.  &  S.)  480. 

360  Merely  seizing  a  few  articles  outside  a  store  and  proclaiming  a 
levy  on  the  goods  locked  up  in  it,  where  not  within  view,  is  insufficient. 

.Haggerty  v.  Wilber,  16  Johns.  287.  Where  part  of  the  articles  on  a 
farm  were  hidden  from  view  by  an  intervening  hill,  there  was  no 
levy  as  against  a  subsequent  purchaser  without  notice,  though  included 
in  the  inventory.     Van  Wyck  v.  Pine,  2  Hill,  666. 

si'iBeekman  v.  Lansing,  3  Wend.  446;  Ray  v.  Harcourt,  19  Wend. 
495;  followed  in  Van  Wyck  v.  Pine,  2  Hill,  666.  However,  a  manual 
interference  with  the  goods  is  unnecessary.  Barker  v.  Binninger,  14 
N.  Y.  (4  Kern.)  270;  Elias  v.  Farley,  2  Abb.  Dec.  11,  5  Abb.  Pr.  (N. 
S.)  39,  3  Keyes,  398;  Dean  v.  Campbell,  19  Hun,  534.  Taking  pos- 
session by  receiving  keys  of  store  is  sufficient.  Walradt  v.  Phoenix 
Ins.  Co.,  64  Hun,  129,  45  State  Rep.  908,  19  N.  Y.  Supp.  293;  judgment 
affirmed  136  N.  Y.  375.  The  mere  fact  that  the  goods  were,  during 
the  life  of  the  execution,  within  view  of  the  officer,  and  subject  to  his 
control,  of  itself  is  not  sufficient,  unless  he  at  the  same  time  asserts 
his  title  to  them,  by  virtue  of  the  execution.  Westervelt  v.  Pinckney, 
14  Wend.  123.  Merely  looking  at  goods  and  making  a  memorandum 
of  a  levy  Is  insufficient.     Camp*  v.  Chamberlain,  5  Denio,  198. 

3«2An  inventory,  though  customary,  is  not  necessary.  Watts  v- 
Cleaveland,  3  E.  D.  Smith,  553;  Roth  v.  Wells,  29  N.  Y.  471. 
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tody.^^^  The  personal  property  may  be  left  in  the  hands  of  a 
custodian.^"*  It  is  not  necessary  that  the  owner  of  the  goods 
acquiesce  in  the  levy.^^"  A  levy  on  goods  in  possession  of  one 
other  than  the  owner,  by  informing  the  person  in  possession 
of  the  levy,  in  view  of  the  goods,  and  indorsing  a  memorandum 
of  the  levy  on  the  execution,  is  sufficient  though  the  person  in 
possession  was  the  assignor  who  disclaimed  any  interest  in  the 
goods,  and  no  notice  was  given  by  the  sheriff  to  the  assignee.^"" 
A  levy  on  the  ri'ght,  title,  and  interest  of  the  judgment  debtor 
in  the  goods  is  equivalent  to  a  levy  on  the  things.^"^ 

Delivery  of  an  execution  to  the  sheriff  amounts  to  a  levy 
when  he  is  in  actual  possession  of  the  goods  under  prior 
writs,'"'  even  though  the  senior  execution  has  been  delaj^ed  so 
that,  as  against  other  creditors,  it  is  dormant.^'*'  If  there  is 
a  levy  on  partnership  property,  though  only  for  the  purpose  of 
selling  the  interest  of  one  partner,  no  further  acts  are  nec- 
essary to  constitute  a  levy  under  junior  executions  for  the  pur- 
pose of  selling  the  whole  interest  in  the  goods. '^^ 

Extent  of  levy.  The  plaintiff  has  no  authority  to  dic- 
tate the  extent  of  the  levy  any  more  than  the  defendant  has 
to  limit  it.'"     The  sheriff  must  see  to  it,  at  his  peril,  that  sufii- 

363  Bond  V.  Willett,  31  N.  Y.  102;  Roth  v.  Wells,  29  N.  Y.  471;  Hill 
V.  White,  46  App.  Dlv.  360,  365,  61  N.  Y.  Supp.  515;  Butler  v.  Maynard, 
11  Wend.  548.  But  permitting  the  debtor  to  consume  the  property  is 
constructively,  if  not  actually,  fraudulent  as  against  junior  executions. 
Farrington  v.  Sinclair,  15  Johns.  428;  Farrington  v.  Caswell,  15  Johns. 
430;  Dickenson  v.  Cook,  17  Johns.  332. 

364  People  V.  National  Mut.  Ins.  Co.,  19  App.  Div.  247,  46  N.  Y.  Supp. 
102.    Duty,  liability,  etc.,  of  receiptors,  see  vol.  2,  p.  1477. 

365  Artisans'  Bank  v.  Treadwell,  34  Barb.  553. 

366Elias  V.  Farley,  2  Abb.  Dec.  11,  5  Abb.  Pr.  fN.  S.l  39,  3  Keyes. 
398. 

36'Waid  V.  Gaylord,  4  T.  &  C.  41,  1  Hun,  607. 

368  Van  Winkle  v.  Udall,  1  Hill,  559;  Ryder  v.  Gilbert,  16  Hun,  163; 
Cresson  v.  Stout,  17  Johns.  116;  Slade  v.  Van  Vechten,  11  Paige,  21; 
Dean  v.  Campbell,  19  Hun,  534.  But  if  the  levy  of  the  former  proves 
a  nullity,  there  is,  in  such  case,  no  valid  levy  of  the  others.  Bank  of 
Lansingburgh  v.  Crary,  1  Barb.  542. 

369 Peck  v.  Tiffany,  2  N.  Y.  (2  ComsL)  451. 

3'oWaid  V.  Gaylord,  1  Hun,  607. 

3"  Wehle  V.  Conner,  83  N.  Y.  231,  239. 
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cient  property  is  levied  on.  It  is  held  that  a  levy  on  property 
deemed  sufficient  to  satisfy  the  execution  does  not  preclude 
the  right  to  thereafter  levy  on  other  property  under  the  same 
execution,"'^  though  there  seems  to  be  authority  to  the  eon- 
trary.'^^ 

Powers  and  duties  of  officer  making'  levy.     The  powers 

and  rights  of  an  offlcer  in  executing  the  writ  are  the  same  as 
exist  in  relation  to  the  enforcement  of  aay^  other  writ  or 
process.^'*  The  attorney  for  the  execution  creditor  may  give 
special  directions  to  the  sheriff"'*  which  the  sheriff  must 
obey,"™  but  notice  need  not  be  given  by  plaintiff  or  his  attorney 
to  the  sheriff  that  defendant  resides  and  has  property  within 
the  county.'"'  The  court'  will  not  instruct  nor  interfere  rela- 
tive to  the  sheriff's  duty.^^^  The  assignment  of  the  judgment 
after  issuance  of  execution  does  not,  per  se,  divest  the  sheriff 
of  authority.^'" 

Custody  of  officer.     The  sheriff  holds  the  goods  as  a 

bailee  for  hire  so  that  he  must  use  due  diligence  to  keep  them 
safely  but  is  not  an  insurer  of  the  absolute  safety  of  the 
goods.''^'''  ^'^  He  should  preserve  the  property  with  as  little  ex- 
pense to  the  parties  as  the  proper  discharge  of  his  obligation  will 
permit. ^^^     He  may  defend  his  possessipn  by  necessary  force,'*' 

372  Denvrey  v.  Pox,  22  Barb.  522. 

373  Hoyt  V.  Hudson,  12  Johns.  207.  Thus,  if  the  offlcer  deliver  the 
goods  to  a  third  person,  on  his  giving  a  receipt  to  return  them  or  pay 
the  amount  of  the  execution,  he  cannot  aftervs^ards  take  other  goods  of 
the  defendant  in  execution;  and  this  whether  the  property  originally 
taken  was  sufficient  to  satisfy  the  execution  or  not,  or  though  the  officer 
had  been  unable  to  recover  anything  on  the  receipt.  Id.  But  see 
Denvrey  v.  Pox,  22  Barb.  522. 

374  Power  in  making  arrest  in  civil  action,  see  vol.  2,  pp.  1337,  1338. 
3T5  Walters  v.  Sykes,  22  Wend.  566. 

376  Ansonia  Brass  &  Copper  Co.  v.  Babbitt,  74  N.  Y.  395. 

377  Tomlinson  v.  Rowe,  Hill  &  D.  Supp.  410. 

378  Adams  v.  Bowe,  12  Abb.  N.  C.  322,  note,  3  Civ.  Proc.  R.  (Browne) 
191.      ' 

379  Van  Kirk  v.  Sedgwick,  87  N.  Y.  265,  270. 

380,  381  Moore  v.  Westervelt,  27  N.  Y.  234;  Jenner  v.  Jolliffe,  6  Johns.  9. 
382Crofut  V.  Brandt,  58  N.  Y.  106;  Depew  v.  Solomonowitz,  48  App. 
Div.  512,  62  N.  Y.  Supp.  916. 
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but  if  the  property  has  been  taken  outside  the  county,  he  can- 
not recover  possession  forcibly  though  if  he  peaceably  obtains 
possession  he  may  defend  such  possession.^'*  The  judgnient 
creditor,  having  levied  on  personafl  propety,  inay  maintain  an 
action  in  aid  of  his  execution  to  show  that  chattel  mortgages 
under  which  the  property  is  claimed  are  fraudulent  as  to  him.^"^ 

SubstituticH  of  property.     An  agreement  between  the 

sheriff  and  an  execution  debtor  to  substitute  other  property 
for  that  levied  on  is  void,  though  if  the  sheriff  actually  levies 
on  the  property  to  be  substituted,  the  leyy  rtiay  be  valid.''" 
But  where  a  judgment  debtor  has  sold  part  of  the  goods  levied 
on,  and  other  like  goods  have  been  purchased  to  replace  them, 
such  substituted  goods  are  subject  to  the  writ  where  the  judg- 
ment debtor  neglects,  on  request,  to  designate  the  goods  on 
which  the  levy  was  made,  and  no  inventory  was  taken  by  the 
sheriff.''^ 

Abandonment.    A  sheriff  who  levies  upon  goods  as  the 

property  of  defendant  may,  when  he  discovers  that  the  goods 
belong  to  another,  relinquish  the  levy,  and  return  his  execu- 
tion nulla  bona.^*'  But  a  relinquishment  of  the  levy  by  mis- 
take of  the  officer  is  of  no  effect.''"  A  levy  is  not  deemed 
abandoned  where  the  sheriff  is  stayed  in  his  proceedings  by  an 
order  of  court,  if  he  resumes  his  dominion  over  the  property 
levied  upon  as  soon  as  the  order  is  vacated.'"" 

Setting  aside.     A  levy  may  be  set  aside  where  made  in 

bad  faith.'^i 

"Where  an  appeal  taken  from  a  final  judgment  to  the  court 
of  appeals  has  been  perfected,  and  the  security  required  to  stay 
the  execution  of  the  judgment  has  been  given,  or  where  the 
security  given  upon  an  appeal  taken  from  a  final  judgment 

883, 384  Hill  V.  Haynes,  54  N.  Y.  153. 

385  Robinson  v.  Hawley,  45  App.  Div.  287,  61  N.  Y.  Supp.  138. 

386Shelton  v.  Westervelt,  8  Super.  Ct.   (1  Duer)   109. 

387  Roth  V.  Wells,  29  N.  Y.  471. 

588Blivin  V.  Bleakley,  23  How.  Pr.  124. 

389  Colton  y.  Camp,  1  Wend.  365. 

890  Bond  V.  Willett,  31  N.  Y.  102. 

391  Jones  V.  McCarl,  7  Abb.  Pr.  418. 
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of  the  supreme  court,  a  county  court,  or  the  city  court  of  the 
city  of  New  York,  is  equal  to  that  required  to  perfect  an  appeal 
to  the  court  of  appeals  and  to  stay  the  execution  of  the  judg- 
ment, the  court,  in  which  the  judgment  appealed  from  was 
rendered,  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  make  an  order,  upon  notice  to  the  respondent,  and 
the  sureties  in  the  undertaking,  discharging  a  levy  upon  per- 
sonal property,  made  by  virtue  of  an  execution,  issued  upon 
the  judgment  appealed  from.  But  this  section  does  not  au- 
thorize, the  discharge  of  a  levy  made  by  virtue  of  a  warrant  of 
attachment. '  '^°^^  This  section  does  not  confer  any  new  powers 
on  the  court,  considered  as  a  court  of  equity.'"^  It  does  not 
impliedly  prohibit  the  court  from  exercising  inherent  power  in 
respect  to  real  estate  similar  to  that  granted  therein  in  regard 
to  personalty.^'^  This  section  only  refers  to  a  case  in  which 
an  execution  has  been  levied  before  an  undertaking  has  been 
given.'"*  Notice  of  the  motion  must  be  given  to  the  sureties.""' 
Notice  of  the  application  to  discharge  a  levy,  on  an  appeal 
to  the  court  of  appeals,  must  be  given  to  the  sureties  on  the 
appeal  to  the  appellate  division  as  well  as  to  those  on  the  new 
appeal.'"'* 

Effect  on  title  to  property.    After  the  levy,  the  debtor 

still  remains  the  owner  of  the  property  seized,'""  so  that  he  has 
a  cause  of  action  against  any  person  unlawfully  interfering 
with  the  property  while  in  the  possession  of  the  sheriff,  by 
which  interference  its  value  is  impaired  or  diminished.'"'  This 
right  of  action  is  necessarily  subordinate  to  the  right  of  the 
sheriff  to  sue  to  recover  damages  for  a  loss  occasioned  by  an 
injury  to  his  special  interest  in  the  property  created  by  the 

sQiaCode  Civ.  Proc.  §  1311. 

392,  803  Skinner  v.  Hannan,  81  Hun,  376,  381,  30  N.  Y.  Supp.  987. 

soiKatz  V.  Kuhn,  9  Daly,  172. 

305  Briggs  V.  Brown,  13  Abb.  N.  C.  481. 
395a  Poote  V.  Schmeder,  5  Weekly  Dig.  463. 

306  Marsh  T.  White,  3  Barb.  519.  He  can  sell,  subject  to  the  lien. 
Mumper  v.  Rushmore,  79  N.  Y.  19;  Hatch  v.  Collins,  34  Hun,  314. 
Compare,  however,  Adams  v.  Bowe,  12  Abb.  N.  C.  322,  note,  3  Civ. 
Proc.  R.  (Browne)  191. 

30T  Scott  v.  Morgan,  94  N.  Y.  508,  515.  Compare  Smith  v.  Reeves,  33 
How.   Pr.   183. 
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levy.^^'  There  is  no  cause  of  action  in  favor  of  the  creditor 
for  the  same  injury/'^  since  any  recovery  by  the  sheriff  inures 
to  the  tenefit  of  the  creditor.*'"'  A  levy  on  an  interest  of  a 
mortgagor  of  chattels  deprives  the  mortgagor  of  his  whole 
interest  and  not  merely  of  an  interest  equal  to  the  amount 'of 
the  judgment.*"^  The  levy  puts  the  goods  into  the  custody  of 
the  law,*"^  and  a  levy  on  an  undivided  share  in  a  growing  crop 
gives  the  officer  constructive  possession  of  the  entire  crop.*"" 
In  an  action  by  an  officer  to  recover  goods  taken  from  his  pos- 
session, the  judgment  need  not  be  produced/"*  but  if  the  oiScer 
did  not  take  actual  possession  he  must  prove  the  judgment.*"^ 

Effect  of  levy  as  satisfaction  of  judgment.    A  levy  on 

sufficient  personal  property  is  a  satisfaction  of  the  judgment, 
as  respects  junior  incumbrancers,*""  or  where  the  levy  on  suffi- 
cient personal  property  is  "voluntarily  relinquished  by  the  cred- 
itor, as  respects  subsequent  bona  fide  piirchasers  of  the  land 
bound  by  the  judgment;**'  though  a  levy  is  not  generally  an 
"absolute"  satisfaction  of  the  judgment  though  the  property 
is  sufficient,*"*  when  the  debt  is  not  paid  and  the  debtor  is  not 
deprived  of  his  property.*""    But  the  fact  that  the  collection 

398Howlands  v.  Willetts,  9  N.  Y.  173;  Ansonia  Brass  &  Copper  Co. 
V.  Babbitt,  74  N.  Y.  397. 

39»Steffin  V.  Steffln,  4  Civ.  Proc.  R.  (Browne)  179;  ScCAtt  v.  Morgan, 
94  N.  Y.  508;  Barker  v.  Mathews,  1  Denio,  335;  Peck  v.  Tiffany,  2  N. 
Y.  (2  Comst.)  541.  There  is  an  exception  where  execution  is  against 
attached  property.     Code  Civ.  Proc.  §  708. 

^00  People  v.  Reeder,   25  N.  Y.  304. 

401  Michelson  v.  Fowler,  27  Hun,  159. 

402  Smith  V.  Burtis,  6  Johns.  197;   Hartwell  v.  Bisseli,  17  JolMs.  128. 

403  If,  before  sale,  the  debtor  becomes  owner  of  the  whole,  the  sher- 
iil  may  sell  the  whole.    Ray  v.  Birdseye,  5  Denio,  619. 

404  Proof  of  the  seizure  under  the  execution  is  sufficient.  Barker  v. 
Miller,  6  Johns.  195;  followed  in  Blackley  v.  Sheldon,  7  Johns.  32;  Spoor 
y.  Holland,  8  Wend.  445. 

405Pryne  v.  Westfall,  3   Barb.  496. 

406  Hayden  v.  Agent  of  Auburn  State  Prison,  1  Sandf.  Ch.  195. 

407Voorhees  v.  Gros,  3  How.  Pr.  262. 

408 Green  v.  Burke,  23  Wend.  490;  Ostrander  v.  Walter,  2  Hill,  329; 
People  V.  Hopson,  1  Denio,  574;  Denvrey  v.  Fox,  22  Barb.  522;  Bier 
V.  Asa,  16  Wkly.  Dig.  189. 

4ospeck  V.  Tiffany,  2  N.  Y.  (2  Comst.)  451;  Viall  v.  Dater,  14  Wkly. 
Dig.  572. 

N.  Y.  Prac— 196. 
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of  the  debt  by  force  of  the  levy  is  defeated  by  the  act  of  the 
execution  creditor  does  not  prevent  the  levy  operating  as  a 
satisfaction,*^"  though  if  the  goods  are  returned  to  the  debtor,"' 
or  the  levy  abandoned,"^  or  the  property  is  fraudulently  with- 
drawn by  the  debtor  from  the  officer's  power/^^  there  is  fio 
satisfaction.  The  levy  of  an  execution  issued  on  a  judgment 
against  a  surety  is  no  satisfaction  of  a  judgment  against  the 
principal.*^*  A  debtofr  who  denies  his  ownership  of  the  prop- 
erty cannot  insist  that  a  levy  on  it  was  a  satisfaction.*'"  The 
judgment  is  revived  by  a  recovery  by  the  debtor  against  the 
creditor  for  a  wrongful  levy  on  exempt  property  or  the  prop- 
erty of  a  third  person.*'^ 

§  2234.    Release  of  partnership  property  levied  on. 

Where  an  officer  has  seized  personal  property  of  a  partner- 
ship, before  or  after  its  dissolution,  upon  a  levy  upon  the 
interest  therein  of  a  partner,  made  by  virtue  of  an  execution 
against  his  individual  property,  the  other  partners,  or  former 
partners,  having  an  interest  in  the  property,  or  any  of  them, 
may,  at  any  time  before  the  sale,  apply  to  a  judge  of  the  court, 
or  to  the  county  judge  of  the  county,  where  the  seizure  was 
made,  upon  an  affidavit,  showing  the  facts,  for  an  order,  direct- 
ing the  officer  to  release  the  property,  and  to  deliver  it  to  the 
applicant.*" 

Undertaking.     Upon    such    application,    the    applicant 

must  give  an  undertaking,  with  at  least  two  sureties,  approved 
by  the  judge,  to  the  effect  that  he  will  account  to  the  pur- 
chaser, upon  the  sale  to  be  made  by  virtue  of  the  execution, 
of  the  interest  of  the  judgment  debtor  in  the  property  seized, 
in  like  manner  as  he  would  be  bound  to  account  to  an  assignee 

iioMcCliain  v.  McKeon,  9  Super.  Ct.  (2  Duer)   645. 

411  Holbrook  V.  Champlin,  Hoff.  Ch.  148. 

*i2  Green  v.  Burke,  23  Wend.  490;  Ostrander  v.  Walter,  2  Hill,  329; 
Radde  v.  Whitney,  4  E.  D.  Smith,  378. 

«3  Mickles  v.  Haskin,  11  Wend.  125; 

414,  415  Ontario  Bank  v.  Hallett,  8  Cow.  192. 

"«  Piper  V.  Elwood,  4  Denio,  165;  Richardson  v.  McDougall,  19  Wend. 
80;   Newland  v.  Baker,  21  Wend.  264. 

«7  Code  Civ.  Proc.  §  1413. 
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of  such  an  interest;  and  that  he  will  pay  to  the  purchaser  the 
balance,  which  may  be  found  due  upon  the  accounting,  not 
exceeding  a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  section  695  and  696  of  the  Code  apply  to  the 
proceedings,  taken  as  prescribed  in  this  and  the  last  section.*^' 
Where  personal  property  of  a  partnership  has  been  released 
upon  giving  an  undertaking,  if  the  execution,  by  virtue  of 
which  the  levy  was  made,  is  set  aside  or  is  satisfied  without  a 
sale  of  the  interest  levied  upon,  the  undertaking  enures  to  the 
benefit  of  each  judgment  creditor  of  the  same  judgment  debtor, 
then  having  an  execution  in  the  hands  of  the  same  officer,  or 
of  another  officer,  having  authority  to  levy  upon  that  interest, 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  made 
by  virtue  of  such  an  execution.*^* 

§  2235.    Claims  of  third  persons  to  property  levied  on. 

If  personal  property,  levied  on  as  the  property  of  the  judg- 
ment debtor,  is  claimed,  by  or  in  behalf  of  another  person,  as 
liis  property  [an  affidavit  may  be  made  and  delivered  to  the 
sheriff,  in  behalf  of  such  person,  at  any  time  while  such  prop- 
erty or  the  proceeds  thereof  are  in  the  sheriff's,  possession, 
stating  that  he  makes  such  a  claim;  specifying  in  whole  or  in 
part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any, 
over  and  above  such  value,  which  the  claimant  will  suffer  in 
case  such  levy  is  not  released.  In  that  case],  the  officer  may, 
in  his  discretion,  empanel  a  jury  to  try  the  validity  of  the 
claim.""  This  Code  section  applies  only  where  the  claim  to 
the  property  is  made  "after"  the  levy."^  It  closely  corre- 
sponds to  section  657  of  the  Code  which  relates  to  the  trial  of 

"8  Code  Civ.  Proc.  §  1414.  See  vol.  2,  pp.  1504,  1508,  for  sections 
fi95  and  696  of  the  Code. 

""Code  Civ.  Proc.  §  1416. 

*2oCode  Civ.  Proc.  §  1418.  The  portion  in  brackets  was  added  by 
Laws  1904,  c.  541.  Manner  of  conducting  trial,  see  Code  Civ.  Proc. 
I  108. 

421  Craft  V.  Brandow,  24  Misc.  306,  52  N.  Y.  Supp.  1078. 
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claims  to  property  attached.  The  determination  hy  the  sher- 
iif 's  jury  cannot  be  reviewed  by  a  motion  to  set  aside  the  ver- 
dict.*^^ 

Section  1419  of  the  Code,  which  will  not  be  set  forth  because 
of  its  length,  provides  for  the  giving  of  an  undertaking  by 
the  judgment  creditor,  as  indemnity  to  the  sheriff,  where  the 
jury  finds  that  the  property  belongs  to  the  claimant.  The 
Code  section  does  not  authorize  a  deposit  of  money  as  indem- 
nity.*^^- *^*  Since  the  amendment  of  1904,  the  undertaking  must 
be  for  not  less  than  twice  the  value  of  the  property  and  of  the 
damages,  over  and  above  such  value,  which  the  jury  find  will 
be  sustained  by  the  claimant  in  case  the  levy  is  not  released^ 
and  two  hundred  and  fifty  dollars  in  addition  thereto.  If  a 
bond  is  in  fact  given  without  a  determination  of  a  jury  it  is 
valid  and  enforcible."^' 

If  the  property  is  foiind  to  belong  to  the  defendant,  the 
finding  does  not  prejudice  the  right  of  the  claimant  to  bring 
an  action  to  recover  the  property  so  levied  upon,  or  damages 
by  reason  of  the  levy,  detention,  or  sale.*^* 

Form  of  affidavit. 

[Title  of  court  and  cause.] 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  an   execution   issued  in   tlie  above-entitled   action  has  been 

levied  by  the  sheriff  of  the  county  of .  on  [name  property  levied 

on]  as  the  property  of  the  defendant  herein. 

II.  That  said  property  so  levied  on  is  now  in  the  possession  of  said 
sheriff  by  virtue  of  said  levy. 

III.  That  said  property,  nor  any  part  of  it,  does  not  belong  to  said 

defendant,  but  It  belongs  to  .  who  resides  at  No.  street 

In  the  city  of . 

IV.  That  the  value  of  said  property  is  dollars  and  that  de- 
ponent will  suffer  damages  in  the  sum  of dollars,  over  and  above 

such  value,  if  said  levy  is  not  released,  since  [state  facts  showing  how 
damage  in  excess  of  value  will  be  sustained]. 

[Jurat.]  [Signature.] 

422  Cohen  v.  Climax  Cycle  Co.,  19  App.  Div.  158,  46  N.  Y.  Supp.  4. 
423,  424  De  Sisto  V.  Stimmel,  31  Misc.  711,  65  N.  Y.  Supp.  314. 
425  Chamberlain  v.  Seller,  18  N.  Y.  115. 
420  Code  Civ.  Proc.  §  1420. 
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Form  of  undertaking. 

[Title  of  cause.] 

Whereas,  ,  sheriff  of  county,  has  levied  on  and  taken 

into  his  custody,  under  an  execution  issued  to  him  in  the  above-entitled 
action,  certain  personal  property  as  the  property  of  defendant  [or 
"plaintiff"],  and  said  property  has  been  claimed  by ,  as  his  prop- 
erty, and  an  inquisition  has  been  made  by  a  jury  impaneled  by  the 
said  sheriff  to  try  the  validity  of  said  claim;  and  the  said  jurors  hav- 
ing found,  by  their  inquisition,  that  the  said  property  belongs  to  the 

said  claimant,  and  that  its  value  is  the  sum  of  dollars  [and 

that  said  claimant  vyill  suffer,  in  case  such  levy  is  not  released,  the 
sum  of  dollars,  as  damages,  over  and  above  such  value]  ;*26a 

Now,  therefore,  vye, ,  of [farmer],  and ,  of 

[merchant],  do  hereby,  jointly  and  severally,  undertake,  pursuant  to 
section  1419  of  the  Code  of  Civil  Procedure,  that  we  will  indemnify 
the  said  to  the  amount  of  dollars,*2eb  against  all  dam- 
ages, costs  and  expenses,  in  an  action* to  be  brought  against  him  by 
any  person,  by  said  claimant,  or  by  his  assignee  or  other  representa- 
tive, by  reason  of  the  levy  on,  detention,  or  sale,  of  any  of  the  said 
property  by  virtue  of  the  said  execution. 

[Date.]  [Signatures.] 

Signed  in  presence  of . 

[Acknowledgment,  justification  of  sureties,  and  approval  of  judge, 
as  provided  for  in  section  1419  of  the  Code.] 

Substitution  of  indemnitors.     Tlie  rules  laid  down  in 

sections  1421  to  1427  of  the  Code  as  to  the  substitution  of  in- 
demnitors in  an  action  against  an  officer  who  has  made  a  levy 
under  an  execution  or  an  attachmeut  have  been  considered  in 
the  chapter  of  attachment  and  will  not  be  repeated  in  this  con- 
nection.**' 

§  2236.    Extent  of  lien, 

A  levy  on  sheep  includes  the  wool  then  growing  and  all  that 
may  afterwards  grow  during  the  existence  of  the  lien  ;*^^  but 

«26a  Amendment  of  1904  provides  for  last  clause  in  brackets. 

42ebThe  sum  must  be  not  less  than  twice  the  value  of  the  property 
and  damages  as  found  by  the  jury,  and  two  hundred  and  fifty  dollars 
in  addition  thereto.    Code  Civ.  Proc.  §  1419,  as  amended  in  1904. 

*'•'  Volume  2,  pp.  1548-1553. 

*28  Such  lien  continues'  as  well  after,  as  before,  severance  of  the  wool. 
Youngs  v.  Williams,  21  Wkly.  Dig.  249. 
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a  levy  on  property  incapable  of  manual  delivery  binds  only 
property  on  hand  at  the  time  of  the  service  of  the  warrant.*-' 

§  2237.    Divestiture  of  lien. 

Setting  aside  the  judgment  or  execution  divests  the  lien 
created  by  a  levy.*^"  But  the  lien  acquired  on  specific  per- 
sonal property  by  the  levy  of  an  execution  is  not  impaired  in 
favor  of  a  subsequent  attaching  creditor  by  the  vacating  of 
prior  judgments  under  which  a  levy  had  also  been  made,  in  an 
action  in  the  nature  of  a  creditor's  suit  brought  by  the  attach- 
ing creditor.*^^     The  lien  terminates  on  a  return  of  the  writ.*'^ 

§  2238.    Inspection,  before  sale,  of  property  levied  on. 

The  sheriff  to  whom  an  execution  is  issued  shall,  at  any  time 
before  the  sale,  on  the  written  request  of  any  person  who  is 
a  creditor  of  the  person  against  whom  the  writ  was  issued 
under  which  the  sheriff  levied  upon  the  property,  exhibit  to 
such  creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  such  creditor  or  his 
agent.*^' 

§  2239.     Authority  to  sell. 

A  sale  cannot  be  made  after  a  release  of  the  judgment,*"  or 
a  satisfaction,*^'  but  a  sale  may  be  had  after  the  entry  of  a 
foreclosure  judgment  where  there  has  been  no  foreclosure 
sale.*^'     The  presumption,  in  the  absence  of  evidence  to  the 

*29  Gibson  v.  National  Park  Bank,  49  Super.  Ct.  (17  J.  &  S.)  429; 
following  Patterson  v.  Perry,  10  Abb.  Pr.  82,  18  Super.  Ct.  (5  Bosw.) 
518. 

*3o  May  V.  Cooper,  24  Hun,  7. 

431  Lopez  V.  Campbell,  163  N.  Y.  340. 

*32Watrous  v.  Lathrop,  6  Super.  Ct.  (4  Sandf.)  700;  Walker  v. 
Henry,  85  N.  Y.  130. 

433  Code  Civ.  Proc.   §  1384. 

434  Stilwell  V.  Carpenter,  62  N.  Y.  639. 

430  Glassner  v.  Wheaton,  2  E.  D.  Smith,  352. 
43eNutt  V.  Cuming,  155  N.  Y.  309. 
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contrary,  is  that  the  sheriff  has  previously  made  a  levy.''"  The 
death  of  the  judgment  debtor,  after  delivery  of  the  execution, 
does  not  prevent  a  sale  of  the  property,'""  though  it  is  other- 
wise where  the  debtor  dies  before  the  issuance  of  the  execu- 
tion.^*" A  sale  is  not  authorized  merely  to  collect  the  sheriff's 
fees.'*'"*    A  sale  without  authority  vests  no  title."" 

§  2240.    Notice  of  sale. 

At  least  six  days'  previous  notice  of  the  time  and  place  of 
the  sale  must  be  given,  by  posting  conspicuously  written  or 
printed  notices  thereof,  in  at  least  three  public  places  of  the 
town  or  city,  where  the  sale  is  made.**^  The  notice  should 
state  the  time  and  place  of  sale  and  describe  the  property  to 
be  sold.  It  should  be  signed  by  the  sheriff*"  and  dated.  The 
notice  need  not  give  the  name  of  the  judgment  debtor.*''*  It 
will  be  presumed  that  notices  have  been  duly  posted,  in  the 
absence  of  any  showing  to  the  contrary.**"  On  directing  a 
resale,  notices  different  from  those  prescribed  by  this  Code 
provision  cannot  be  ordered  by  the  court.***  So  a  second  no- 
tice of  a  sale,  after  a  postponement  of  the  sale,  must  b«  given 
for  the  full  six  days.**' 

■•37  Jackson  v.  Shaffer,  11  Johns.  518;  Hartwell  v.  Root,  19  Johns. 
345;  Smith  v.  HIU,  22  Barb,  656;  McCombs  v.  Becker,  3  Hun,  342,  5 
T.  &  C.  550.  That  levy  will  not  be  presumed  to  defeat  sale  by  debtor, 
see  ante.  §  2228. 

'isswood  V.  Morehouse,  45  N.  Y,  368;  Holnfan  v.  Holman,  66  Barb. 
215;  Becker  v.  Becker,  47  Barb.  497. 

""Beard  v.  Sinnott,  38  Super.  Ct.  (6  J.  &  S.)  536. 

"0  Craft  V.  Merrill,  14  N.  Y.  (4  Kern.)  456,  462;  Jackson  v.  Ander- 
son, 4  Wend.  474,  479. 

"1  Carter  v.  Simpson,  7  Johns.  535. 

"2  Code  Civ.  Proc.  §  1429. 

">  Signature  of  notice  as  "sheriff,"  instead  of  "late  sheriff,"  is  not 
fatal.    Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

♦•"Chapman  v.  Morrill,  19  Hun.  318. 

"5  ■Wood  V.  Morehouse,  45  N.  Y.  368,  376. 

,  446  Directing  the  giving  of  notice  by  mail  is  unauthorized.  Citizens' 
Nat.  Bank  of  Hornellsville  v.  Allison,  23  Wldy.  Dig.  235. 

<"  Frederick  v.  Wheelock,  3  T.  &  C  210. 
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Penalty  for  taking  down  or  defacing.    A  person  who, 

before  the  time  fixed  for  the  sale,  in  a  notice  of  the  sale  of 
property,  to  be  made  by  virtue  of  an  execution,  willfully  takes 
down  or  defaces  such  a  notice  put  up  by  the  sheriff,  or  by  his 
authority,  forfeits  fifty  dollars  to  the  judgment  creditor,  and 
the  same  sum  to  the  judgment  debtor;  unless  the  notice  was 
defaced  or  taken  down,  with  the  consent  of  the  person  seeking 
to  enforce  the  forfeiture,  or  the  execution  was  previously  satis- 
fied.*" 

Effect  of  want  of,  or  defects  in,  notice.    An  omission 

by  the  sheriff  to  give  notice,  as  required  by  law,  or  the  taking 
down  or  defacing  of  a  notice,  when  put  up,  does  not  affect  the 
validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  pur- 
chaser in  good  faith,  without  notice  of  the  omission  or  offense.*" 
A  defective  posting  known  to  the  purchaser  or  his  attorney 
makes  the  sale  invalid,*^"  as  where  notices  were  not  posted 
in  the  town  where  the  levy  was  made.*°^ 

§  2241.    Time  for  sale. 

The  sale  must  be  made  at  public  auction  between  nine  a.  m. 
and  sunset,*'^  on  the  day  fixed  in  the  notice  of  sale.  When 
made  after  sundown  the  sale  is  "void."*'^  As  already  stated, 
the  sale  may  be  made  after  the  return  day  of  the  execution.*" 

Adjournment.     The  sale  may  be  adjourned  to  a  different 

place,*^^  and  an  adjournment  should  be  granted  when  other- 
wise there  will  be  a  ^reat  sacrifice  of  the  debtor's  property.*^" 
A  demand  that  the  sheriff's  costs  be  taxed  has  been  held  not 
sufficient  to  require  a  postponement.*^'' 

"8  Code  Civ.  Proc.  §  1385;   Murphy  v.  Tripp,  44  Barb.  189. 
«9  Code  Civ.  Proc.  §  1380. 
*50  Earle  v.  Willard,  5  Wkly.  Dig.  155. 

*5i  Schmidt  v.  Barry,  39  State  Rep.  403,  21  Civ.  Proc.  R.   (Browne) 
21,  15   N.  Y.   Supp.  122. 
152  Code  Civ.  Proc.  §  1384. 
4^3  Carnrick  v.  Myers,  14  Barb.  9. 
454  Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999. 
455Tinkom  v.  Purdy,  5  Johns.  345;  McDonald  v.  Neilson,  2  Cow.  139. 
450  McDonald  v.  Neilson,  2  Co-w.  139. 
4S7  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 
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§  2242.    Who  may  sell. 

The  sheriff  himself  must  conduct  the  sale  unless  the  employ- 
ment of  an  auctioneer  is  requested  by  plaintiff  or  his  attor- 
ney.*'^* If  the  sheriff'  has  levied  on  property  in  pursuance  of 
the  execution,  he  may  sell  after  the  expiration  of  his  term  of 
office."'  A  deputy  who  has  levied  while  his  principal  was  in 
office  may  complete  the  sale  after  his  successor  has  qualified.'""* 
An  under-sheriff  who  removes  from  the  county  has  no  power  to 
sell.*"^  Except  where  special  provision  is  otherwise  made  by 
law,  if  the  sheriff  to  whom  an  execution  is  delivered  dies,  is 
removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  pro- 
ceed. If  there  is  no  under-sheriff  a  person  may  be  appointed 
ta  proceed  under  the  writ.*^^ 

§  2243.    Manner  of  conducting  sale. 

In  making  the  sale,  the  statutory  requirements  must  be 
strictly  complied  with.*^"  Articles  must  be  pointed  out  to  the 
bidders  and  sold  specifically.*"*  Money  levied  on  need  not  be 
exposed  for  sale,  except  where  it  consists  of  gold  coin,  unless 
the  officer  is  otherwise  directed  by  an  order  of  the  judge  or  by 
the  judgment  in  the  particular  cause.*"' 

Sale  in  parcels.     Personal  property  must  be  offered  for 

sale  in  such  lots  and  parcels  as  are  calculated  to  bring  the  high- 
est price.*""     This  Code  provision  merely  reiterates  the  com- 

«8  O'Connor  v.  O'Connor,  47  Super.  Ct.    (15  J.  &  S.)    498. 

«9Code  Civ.  Proc.  §  184,  subd.  4,  §  186;  Wood  v.  Colyin,  5  Hill,  228: 
Ayerill  v.  Wilson,  4  Barb.  180. 

«  Jackson  v.  Collins,  3  Cow.  89;   Jackson  v.  Tuttle,  9  Cow.  23.3. 

461  Ferguson  v.  Lee,  9  Wend.  258. 

"2  Code  Civ.  Proc.   §  1388.     See  Mason  v.  Sudam,  2  Johns.  Cb.   172. 

<03Breese  v.  Bange,  2  E.  D.  Smitb,  474;  Husted  v.  Dakin,  17  Abb. 
Pr.  137. 

4«*  Sheldon  v.  Soper,  14  Johns.  352;  Cresson  v.  Stout,  17  Johns.  116. 
Thus,  selling  thirteen  sheep  of  a  flock,  without  designating  the  par- 
ticular sheep  sold,  is  void.    Warring  v.  Loomis,  4  Barb,  484. 

"5  Code  Civ.  Proc.  §  1410. 

"6  Code  Civ,  Proc.  §  1428, 
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mon-law  r'ule.*"^  Especially  should  articles  be  sold  apart 
where  they  are  utterly  unlike  in  their  character.*"'  On  selling 
personal  property  subject  to  a  mortgage,  it  is  proper  to  sell  the 
whole  together.*"'  Real  and  personal  property  should  not  be 
sold  together  in  one  lot.*^°  If  the  property  is  put  up  for  sale 
in  too  large  parcels,  the  debtor  or  his  attorney  should  object 
at  thp  time,  but  the  silence  of  a  special  agent  of  the  creditor 
sent  to  buy  the  property  is  not  a  waiver  of  a  sale  in  too  large 
parcels. *^^  A  third  person  who  is  not  a  creditor  cannot  ob- 
ject.*" 

Sale  in  view  of  property.    Except  where  the  officer  is 

expressly  authorized  to  sell  property  not  in  his  possession,  per- 
sonal property  shall  not  be  offered  for  sale  unless  it  is  present 
and  within  the  view  of  those  attending  the  sale.*^'  The  prop- 
erty must  not  only  be  present  but  also  exposed  to  view.*''*  But 
a  sale  of  stereotype  plates  may  be  made  by  producing  impres- 
sions from  the  plates  for  the  inspection  of  the  buyar,*^"  and 
where  the  articles  cannot  be  gathered  so  as  to  be  viewed  at 
one  time,  without  great  expense,  it  is  sufficient  if  the  officer 
point  them  out  previous  to  the  sale.*"  Thus,  a  sale  of  hotel 
silverware,  part  of  which  was  in  adjoining  rooms  but  not 
locked  up,  is  sufficient.*^'  A  sale  is  valid  as  to  the  property 
present  though  part  is  absent.*'* 

««7Stief  V.  Hari,  1  N.  Y.   (1  Comst.)  20. 
468  Shimer  v.  Mosher,  39  Hun,  153. 

468Tifet  V.  Barton,  4  Denio,  171;  Tugwell  v.  Bussing,  48  How.  Pr.  89, 
4  T.  &  C.  681. 
470  Breese,  v.  Bange,  2  E.  D.  Smith,  474,  493. 
47iWyman  v.  Hart,  12  How.  Pr.  122. 

472  Stephens  v.  Baird,  9  Cow.  274,  277. 

473  Code  Civ.  Proc.  §  1428;   Stonebrldge  v.  Perkins,  141  N.  Y.  1.    Re- 
iteration of  common-law  rule. 

474  Shimer  v.  Mosher,  39  Hun,  153,  156. 

475  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 
47GTifft  T.  Barton,  4  Denio,  171. 

477  Earle  v.  Gorham  Mfg.  Co.,  2  App.  Div.  460,  74  State  Rej).  333,  37 
N.  Y.  Supp.  1037. 

478  Linnendoll  v.  Doe,  14  Johns.  222. 
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§  2244.    Who  may  purchase. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff,  or  deputy-sheriff,  holding  an  execution  and  conducting 
a  sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indi- 
rectly, purchase  any  of  the  property  at  the  sale.  A  purchase 
made  by  him  or  to  his  use  is  void.*^® 

§  2245.    Payment  of  bid. 

A  sheriff,  in  making  a  sale  on  execution,  must  demand  money 
for  property  sold,  and,  if  that  is  not  paid,  he  must  then  and 
there  avoid  the  sale  and  resell  the  property  or  postpone  the 
sale,  giving  notice  thereof,  and  then  make  a  new  sale  at  a 
subsequent  time.  But  if  he  takes  anything  but  money,  gives 
credit  to  the  purchaser,  delivers  the  property  to  him  and 
closes  the  sale,  then  what  he  takes  must  be  treated  as  money 
in  his  hands  to  be  applied  upon  the  executions.**"  Where  the 
sheriff  gives  time  to  pay,  an  execution  debtor  may  pay  the 
amount  of  the  execution  before  the  payment  of  the  bid  and 
thus  avoid  the  inchoate  sale.*'^  The  sheriff  may  deliver  the 
goods  without  receiving  the  money  where  the  execution  cred- 
itor is  the  purchaser.**^ 

§^  2246.    Setting  sale  aside. 

The  court  has  power,  on  motion,  to  set  aside  the  sale.*''  The 
motion  may  be  made  by  a  party  to  the  judgment  or  by  the 
purchaser,  but  not  by  a  stranger.  The  sale  may  be  set  aside 
because  of  failure  to  sell  in  parcels,*'*  or  because  of  failure  to 
sell  within  view  of  the  property.*'^     So  a  sale  may  be  set  aside 

4'9  Code  Civ.  Proc.  §  1387.  If  officer  is  party,  he  may  purchase. 
Jackson  v.  Collins,  3  Cow.  89;  Neilson  v.  Neilson,  5  Barb.  565.  Un- 
der-jailer  may  purchase.  Jackson  v.  Anderson,  4  Wend.  474.  As  to 
who  may  purchase  at  judicial  sales,  see  post,  chapter  on  judicial  sales. 

480  Robinson  v.  Brennan,  90  N.  Y.  208. 

481  Holmes  v.  Richmond,  19  Hun,  634. 

482  Nichols  V.  Ketcham,  19  Johns.  84. 

483, 484 Morgan  v.  HoUaday,  38  Super.  Ct.  (6  J.  &  S.)  53,  48  How.  Fr. 
86. 
485  Id.;  Welch  v.  Woodruff,  20  State  Rep.  840,  3  N.  Y.  Supp.  622. 
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on  motion  of  plaintiff  where  property  was  bid  in  for  de- 
fendant for  less  than  one-tenth  its  value.*^*  But  a  resale  will 
not  be  ordered  merely  because  plaintiff's  agent  by  mistake  bid 
less  than  he  was  directed  to.*'^  One  who  points  out  property 
as  belonging  to  a  third  person  cannot  afterwards  claim  that 
it  was  his  own,  as  against  the  sheriff,^''  and  one  who  forbids 
a  sale  on  the  ground  that  property  is  exempt  cannot  thereafter 
object  that  the  sale  was  invalid  in  other  respects.**' 

§  2247.    Title  and  possession  of  purchaser. 

The  statute  of  frauds  applies  to  the  sale  so  that  the  sale 
must  be  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession,  whether  the 
execution  creditor  or  a  third  person  becomes  the  purchaser.*'" 
As  a  general  rule  an  irregularity  in  the  judgment  or  in  the 
issuing  of  an  execution  will  not  affect  the  title  of  a  bona  fide 
purchaser,  without  notice,*'^  but  a  neglect  on  the  part  of  the 
sheriff  to  comply  with  the  requirements  of  the  statute,  such  as 
omitting  to  give  the  requisite  notice  of  sale,  renders  the  sale 
irregular.*^^  A  sale  to  a  bona  fide  purchaser  cannot  be  de- 
feated on  the  ground  that  no  levy  was  made  until  after  the 
return  day.*"'  So  the  title  of  a  purchaser  at  a  sale  under 
several  executions  is  not  affected  by  the  fact  that  some  of  the 
executions  were  dormant,*"*  nor  by  a  defect  in  the  judgments 
on  which  a  part  of  the  executions  were  issued.*"^  The  rule  of 
caveat  emptor  applies.*"*     The  purchaser  obtains  the  title  of 

486  Bixly  Y.  Mead,  18  Wend.  611. 

487  Vandenburgh  v.  Briggs,  7  Cow.  367. 

488  Stephens  v.  Baird,  9  Cow.  274;  Dezell  v.  Odell,  3  Hill,  215;  Chap- 
man v.  O'Brien,  34  Super.  Ct.  (2  J.  &  S.)   524. 

489  Smith  V.  Hill,  22  Barb.  656. 

490  Stimson  v.  Wrigley,  86  N.  Y.  333.  See,  also,  "Woodworth  v.  "Wood- 
worth,  21  Barb.  343. 

491,  492  Breese  v.  Bange,  2  E.  D.  Smith,  474,  493,  and  cases  cited. 

493  Jackson  v.  Rosevelt,  13  Johns.  97;  Jackson  v.  Delancy,  13  Johns. 
536. 

494  Richards  v.  Allen,  3  E.  D.  Smith,  399. 

495  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

496  Frost  V.  Yonkers  Sav.  Bank,  70  N.  Y.  553. 
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the  judgment  debtor,*"'^  as  it  existed  on  the  day  of  the  delivery 
of  the  exeeution,*°^  subject  to  the  rights  of  any  bona  fide  pur- 
chaser before  a  levy.*""'  The  title  to  goods  of  one  person, 
wrongfully  sold  on  execution  as  the  property  of  another,  does 
not  pass  to  the  purchaser,  to  the  exclusion  of  the  title  of  the 
true  owner  in  possession,  although  the  purchaser  may  have 
acted  in  entire  good  faith.°"°  A  sale  of  all  the  right  and  title 
of  the  mortgagor  of  chattels  passes  the  execution  creditor's 
right  to  treat  the  mortgage  void  for  omission  to  file  it.^"^  A 
judgment  creditor  who  becomes  a  purchaser  at  the  execution 
sale  stands  in  the  position  of  a  purchaser  in  good  faith  f'^  but 
where  the  goods  were  fraudulently  obtained  by  the  debtors 
he  obtains  no  title  as  against  the  defrauded  seller.^"^  An  an- 
nouncement  at  the  sale,  in  the  hearing  of  the  purchaser,  that 
the  property  was  to  be  sold  subject  to  a  chattel  mortgage, 
does  not  render  the  purchaser  personally  liable  on  the  mort- 
gage.^"* A  purchaser  may  attack  the  validity  of  a  mortgage; 
on  the  chattels  sold,  except  where  the  property  is  sold  ex- 
pressly subject  to  the  mortgage. ^°° 

Effect  of  reversal  of  judgment.    If  the  judgment  is 

void,  a  reversal  annuls  the  title  of  the  purchaser  but  if  the 
judgment  is  reversed  for  errors  in  the  proceedings  the  title  of 
a  stranger  who  has  purchased  at  the  sheriff's  sale  is  valid,'""' 

*"A  sale,  absolute  In  terms,  of  leased  goods,  as  the  goods  of  the 
lessee,  cannot  divest  the  lessor's  interest.  Van  Antwerp  v.  Newman,  'i 
Cow.  543.  Sale  passes  nothing  to  purchaser  where  debtor's  title  was 
fraudulent.  Van  Cleef  v.  Fleet,  15  Johns.  147;  Mowrey  v.  Walsh,  8 
Cow.  238. 

498  Thompson  v.  Van  Vechten,  5  Abb.  Pr.  458. 

■'08  Fuller  V.  Allen,  7  Abb.  Pr.  12. 

500  Chambers  v.  Lewis,  28  N.  Y.  454. 

501  Porter  v.  Parmley,  52  N.  Y.  185. 

MiCreegan  v.  Robertson,  74  Hun,  22,  56  State  Rep.  IGl,  26  N.  Y. 
Supp.  326. 

503Devoe  v.  Brandt,  53  N.  Y.  462. 

so^Hamill  v.  Gillespie,  48  N.  Y.  556. 

605  Wagner  v.  Jones,  7  Daly,  375;  Porter  v.  Parmley,  52  N.  Y.  1S5, 
190. 

506  3  Freeman,  Executions,  §  345;  Woodcock  v.  Bennet,  1  Cow.  711; 
Wood  V.  Jackson,  8  Wend.  9;  Kissock  v.  Grant,  34  Barb.  144,  150. 
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unless  he  is  a  purchaser  with  notice  of  the  errors  or  irregu- 
larities on  account  of  which  the  reversal  is  directed.^"'  If 
the  judgment  creditor  Or  his  attorney  purchases,  his  title  falls 
on  a  reversal  of  the  judgment. ^''^  On  reversal,  the  court  may 
compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires.'*'" 
Actions  by  purchaser.  The  purchaser  may  sue  to  re- 
cover possession.  In  an  action  of  trover  against  a  third  per- 
son, plaintiff  is  bound  to  prove  not, only  the  execution  under 
which  he  purchased  but  also  the  judgment.  As  against  de- 
fendant in  the  execution,  it  is  not  necessary  to  produce  the 
judgment,  because  he  is  a  party  to  the  record,  but  otherwise  as 
respects  a  stranger."^" 

§  2248.    Application  of  the  proceeds. 

The  avails  of  the  property  of  a  judgment  debtor,  when  sold 
on  the  execution,  are  to  be  paid  to  the  creditors  on  whose  exe- 
cution it  is  sold.^^^  Such  proceeds  should  not,  however,  be 
applied  on  an  execution  which  has  expired  by  lapse  of  time."'' 
Of  course,  if  the  sale  is  expressly  subject  to  certain  liens,  such 
lienors  are  not  entitled  to  participate  in  the  proceeds.^^'  The 
proceeds  of  a  sale  under  a  junior  execution  should  be  applied 
on  the  senior  execution^^*  where  not  dormant.''^'*  And  where 
the  sheriff  makes  a  partial  but  insufScient  levy  under  the  writ 
first  delivered  to  him  and  then  levies  junior  writs  on  other  and 
separate  property,  the  proceeds  of  the  levies  under  the  junior 
writs  will  enure  to  the  benefit  of  the  judgment  creditor  whose 

507  In  such  a  case,  an  action  to  set  aside  the  sale  may  be  maintained. 
Winterson  v.  Hitchings,  9  Misc.  322,  60  State  Rep.  445,  30  N.  Y.  Supp. 
260. 

503  3  Freeman,  Executions,  §  347. 

009  Code  Civ.  Proc.  §  1323. 

610  Yates  v.  St.  John,  12  Wend.  74 ;,  Dane  v.  Mallory,  16  Barb,  46. 

511,  512  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  395. 

613  Matter  of  West  Side  Elec.  Light  &  Power  Co.,  35  State  Rep.  799, 
12  N.  Y.  Supp.  478. 

514  Russell  V.  Gibbs,  5  Cow.  390;  Peck  v.  Tiffany,  2  N.  Y.  (2  Comst.) 
451. 

615  Piatt  V.  Burckle.  1  How.  Pr.  226. 
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writ  was  first  delivered  to  the  sheriff.'^^''  The  sheriff  may 
turn  over  the  proceeds  to  the  clerk  of  a  county  where  the  judg- 
ment roll  is  filed  and  where  the  execution  is  to  be  returned. '^^^ 
If  the  sheriff  collects  the  money  on  the  execution  but  fails  to 
pay  it  over,  an  action  therefor  may  be  maintained  against  him 
without  any  previous  demand."^  Money  collected  by  sale  of 
goods  upon  two  executions  delivered  together,  issued  upon 
judgments  docketed  at  the  same  time,  is  to  be  applied  equally, 
until  the  smaller  one  is  satisfied. '^^^  Where  a  sheriff  has  two 
executions  against  the  same  defendant,  and  having  levied  part 
of  the  amount  of  the  prior  execution,  proceeds,  aftel*  the  re- 
turn day  of  that  execution,  to  make  another  levy,  he  must 
apply  the  sum  thus  made  to  the  junior  execution.^^"  A  sheriff 
who  has  made  a  sale  under  an  execution,  cannot  shield  him- 
self from  actions  by  junior  judgment  creditors,  if  there  is  a 
balance  in  his  hands  after  deducting  his  fees  and  disburse- 
ments and  paying  prior  executions,  by  the  fact  that  he  has 
returned  prior  executions  unsatisfied. ^^^ 

The  court  has  power  to  determine  the  right  to  the  pro- 
ceeds of  the  sale,  on  a  motion, °^^  but  where  there  is  a  doubt 
as  to  who  is  entitled  to  the  proceeds  the  claimant  will  be  left 
to  his  action.^^'  The  pendency  of  an  action  does  not  bar  a 
motion  for  the  same  relief.^^*  The  motion  for  directions  as  to 
the  application  of  the  proceeds  may  be  made  by  the  sheriff  in 
his  own  county  though  the  executions  in  his  hands  are  issued 
on  judgments  rendered  in  counties  outside  the  judicial  district 
in  which  he  resides.^^"     If,  by  a  mistake  of  fact,  the  moneys 

5ieGiIlig  V.  George  C.  Treadwell  Co.,  148  N.  Y.  177;  Gillig  v.  Grant, 
23  App.  Div.  596,  49  N.  Y.  Supp.  78. 
517, 518  Nelson  v.  Kerr,  59  N.  Y.  224. 
"9  Campbell  v.  Ruger,  1  Cow.  215. 

520  Vail  V.  Lewis,  4  Johns.  450;  Slingerland  v.  Swart,  13  Johns.  255. 

521  Salter  v.  Bowe,  32  Hun,  236. 

522  Phillips  V.  Wheeler,  67  N.  Y.  104. 

523  Mills  V.  Davis,  53  N.  Y.  349.    An  action  lies.    Ryder  r.  Gilbert,  16 
Hun,  163. 

624, 525  Phillips  V.  Wheeler,  67  N.  Y.  104. 
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are  paid  to  the  wrong  creditor,  the  creditor  entitled  thereto 
may  sue  to  recover  back  money  paid  under  a  mistake  of  fact.^^" 

ART.  VI.     SALE  OF  REAL  PROPERTY. 

§  2249.    Scope  of  axticle. 

This  article  will  embrace,  inter  alia,  a  construction  of  the 
Code  provisions  (§§  1430-1486)  to  be  found  in  articles  three 
and  four  of  title  two  of  chapter  thirteen  of  the  Code,  in  so 
far  as  they  relate  to  the  "sale"  of  real  property.  The  ex- 
pression, "real  property,"  as  used  in  said  Code  provisions,  in- 
cludes leasehold  property,  where  the  lessee  or  his  assignee  is 
possessed,  at  the  time  of  the  sale,  of  at  least  five  years  un- 
expired term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon.^^'  "What  has  been  stated  in  the 
preceding  article  as  to  sales  of  personal  property  applies  in 
so  far  as  the  authority  to  sell  is  concerned,  or  who  may  sell, 
or  who  may  purchase,  or  the  payment  of  the  bid.  or  the  dis- 
position of  the  proceeds. 

§  2250.     Property  which  may  be  sold. 

In  the  chapter  on  attachments,^^*  the  exemption  of  certain 
real  property,  such  as  cemeteries  and  homesteads,  has  been 
considered.  "Without  further  noticing  exempt  property,  it 
becomes  necessary  to  determine  what  estates  in  land  may  be 
sold  on  execution.  The  rule  is  believed  to  be  that  when  a 
judgment  is  docketed  so  as  to  become  a  lien  on  real  property 
and  chattels  real  in  the  county,°^°  all  such  property,  or  interests 
therein,  which  the  owner  can  himself  sell  is  subject  to  sale  on 
execution. ^^^  And  land  in  possession  of  the  execution  debtor 
-is  prima  facie  liable  to  be  sold.^^^     Real  estate  situated  in  dn- 

526  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391;  Gillig  v.  Grant,  23  App. 
Div.  596,  49  N.  Y.  Supp.  78. 

527  Code  Civ.  Proc.  §  1430. 

628  Volume  2,  pp.  1425-1428,  1430. 

629  Code  Civ.  Proc.  §  1251. 

«3o  Beach  v.  HoUister,  3  Hun,  519. 

631  Mere  claim  of  ownership  cannot,  however,  he  sold.     Hagaman  v. 
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other  state  is  not  subject  to  execution  here.^^^  Upon  a  con- 
veyance to  husband  and  wife  jointly,  the  husband's  interest 
may  be  sold  on  execution  against  him,  'and  the  purchaser 
acquires  an  estate  for  the  life  of  the  husband,  and,  in  case  he 
survives  his  wife,  the  entire  estate,  notwithstanding  a  subse- 
quent divorce  for  the  adultery  of  the  husband. °^^  Rent  re- 
served on  a  lease  in  fee  cannot  be  sold  on  an  execution  against 
the  owner,  because  not  an  interest  in  land  which  is  bound  by 
a  judgment.^^* 

A  new  execution  against  property,  issued  after  the  death  of 
the  judgment  debtor  while  in  custody  under  a  body  execution 
or  after  his  discharge  pursuant  to  the  direction  of  the  judg- 
ment creditor  after  thirty  or  more  days  in  custody,  cannot  be 
enforced  against  an  interest  in  real  property,  including  a 
chattel  real,  which  was  purchased,  in  good  faith,  from  the 
judgment  debtor,  after  the  recovery  of  the  judgment  upon 
which  it  is  issued;  or  which  was  sold  by  virtue  of  an  execu- 
tion issued  upon  a  previous  or  subsequent  judgment. °^^ 

While  personal  property  is  primarily  subject  to  sale,  a 
stranger  cannot  object  to  the  enforcement  of  the  writ  against 
real  property  of  one  defendant  while  a  co-defendant  has  per- 
sonal property.^^" 

Land  fraudulently  conveyed.  Land  fraudulently  con- 
veyed may  be  sold  on  an  execution  against  the  grantor."^^ 

Jackson,  1  Wend.  502.  Proof  of  continued  possession  of  premises  for 
nearly  five  years  is  sufficient  to  raise  a  presumption  of  legal  estate  in 
defendant,  which  would  be  the  subject  of  sale  on  execution.  Dickinson 
V.  Smith,  25  Barb.  102. 

532  Runk  V.  St.  John,  29  Barb.  585. 

633  Beach  v.  Hollister,  3  Hun,  519,  5  T.  &  C.  568. 

634Payn  v.  Beal,  4  Denio,  405. 

535  Code  Giv.  Proc.  §  1495. 

536  Smith  V.  McGowan,  3  Barb.  404,  1  Code  R.  27. 

637  Bergen  v.  Carman,  79  N.  Y.  146,  153.  A  judgment  creditor  may 
sell  lands  fraudulently  conveyed  prior  to  the  entry  of  the  judgment 
without  first  obtaining  a  decree  adjudging  such  conveyance  to  be  void, 
and  the  purchaser,  at  the  execution  sale,  may  impeach  the  questionable 
conveyance.  Smith  v.  Reid,  134  N.  Y.  568.  It  seems,  however,  that  the 
fraudulent  grantor  may  convey  a  good  title  to  a  bona  flde  purchaser, 
and  such  a  conveyance  would  destroy  the  lien  of  the  judgment.    Id. 

N.  Y.   Prac— 197. 
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Trust  property.     The  Code  provides  as  follows:    "Real 

property,  held  by  one  person,  iu  trust  or  for  the  use  of  an- 
other, is  liable  to  levy  and  sale  by  virtue  of  an  execution, 
issued  upon  a  judgment  recovered  against  the  person,  to  whose 
use  it  is  so  held,  in  a  case  where  it  is  prescribed  by  law,  that, 
by  reason  of  the  invalidity  of  the  trust,  an  estate  vests  in  the 
beneficiary;  but  special  provision  is  not  otherwise  made  by 
law  for  the  mode  of  subjecting  it  to  his  debts.  "^^*  Where  the 
consideration  for  the  sale  of  land  is  paid  by  one  person  and 
title  taken  in  the  name  of  another,  the  former  has  no  interest 
that  can  be  sold  on  execution."^" 

Lands   held  adversely.    Land  held   adversely   can  be 

sold  on  execution  against  the  true  owner."^" 

Interest  of  person  holding  contract  for  purchase  of 

land.  The  interest  of  a  person  holding  a  contract  for  the 
purchase  of  land  cannot  be  sold  on  execution,^"  even  though 
the  purchaser  has  paid  all  the  purchase  money, "^^  and  the  same 
rule  applies  to  a  remote  grantee  ;°^^  but  if  the  possession  is 
held  by  virtue  of  parol  permission  the  purchaser  is  not  within 
the  statute,  and  his  estate  may  be  sold.^** 

Expectant  estate.     An  expectant  estate  is  alienable  in 

the  same  manner  as  an  estate  in  possession.'*"  It  follows  that 
such  an  estate  may  be  sold  on  execution.     A  vested  future 

A  subsequent  purchaser  from  the  fraudulent  grantee  cannot  claim 
bona  fides,  where  at  the  time  of  his  purchase  the  execution  purchaser 
was  in  possession  claiming  title  under  the  sheriff's  deed.     Id. 

538  Code  Civ.  Proc.  §  1431. 

639  Donovan  v.  Sheridan,  37  Super.  Ct.  (5  J.  &  S.)  256;  Bates  v. 
Lldgerwood  Mfg.  Co.,  50  Hun,  420,  3  N.  Y.  Supp.  307. 

540  Trimm  v.  Marsh,  54  N.  Y.  599;  Truax  v.  Thorn,  2  Barb.  156,  159; 
followed  in  Saiidiford  v.  Frost,  9  App.  Div.  55,  41  N.  Y.  Supp.  103. 

541  Code  Civ.  Proc.  §  1253;  Jackson  v.  Scott,  18  Johns.  94;  Boughton 
V.  Bank  of  Orleans,  2  Barb.  Ch.  458;  Bates  v.  Lidgerwood  Mfg.  Co.,  50 
Hun,  420,  3  N.  Y.  Supp.  307;  Watson  v.  Le  Row,  6  Barb.  481,  484. 

542  Watson  V.  Le  Row,  6  Barb.  481. 

543  Sage  V.  Cartwright,  9  N.  Y.    (5  Seld.)   49;    Sheridan  v.  House,  i  ' 
Abb.  Dec,  218,  4  Keyes,  569. 

544  Talbot  V.  Chamberlin,  3  Paige,  219;  Kellogg  v.  Kellogg,  6  Barb. 
116,  127. 

545  Real  Property  Law,  §  49. 
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estate  though  liable  to  be  defeated  by  the  death  of  the  grantee 
before  the  death  of  the  tenant  for  life  may  be  sold.°*^  A  re- 
versionary interest  is  leviable,  though  contingent.^*' 

Estates  for  years.     Estates  for  years  are  chattels  reaP" 

which  may  be  sold  on  execution."*"  However,  a  devise  for 
life,  for  support,  with  remainder  over,  cannot  be  levied  on,  as 
against  the  life  tenant.^^"  Leasehold  property  is  subject  to 
sale  where  the  lessee  or  his  assignee  is  possessed,  at  the  time 
of  the  sale,  of  at  least  five  years  unexpired  term  of  the  lease, 
and  also  of  the  building  or  buildings,  if  any,  erected  thereon. "^^ 

Estates  at  will.     Estates  at  will  or  by  sufferance  are 

not  liable  to  sale  on  execution.'"^ 

Estates  by  curtesy.    An  estate  of  tenant  by  the  curtesy 

initiate  may  be  sold.°"^ 

Equity  of  redemption.     The   Code   provides  that  the 

judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution  issued 
"upon  a  judgment  recovered  for  the  mortgage  debt  or  any 
part  thereof. '  '^°*  On  any  other  judgment,  however,  the  equity 
of  redemption  may  be  sold."^"  Lands  mortgaged  cannot  be 
sold  on  an  execution  against  the  "mortgagee,"  before  fore- 
closure, though  the  debt  is  due  and  the  estate  of  the  mortgagee 
has  become  absolute  at  law,"**"  and  notwithstanding  the  mort- 
gagee has  been  let  into  possession."^' 

546  Sheridan  v.  House,  4  Abb.  Dec.  218,  4  Keyes,  569;    followed  in 
Moore  v.  Littel,  41  N.  Y.  66. 
5"  Woodgate  v.  Fleet,  44  N.  Y.  1. 
6^8  Real  Property  Law,  §  23. 
519  Bigelow  V.  Finch,  17  Barb.  394. 
550  Macomber  v.  Bank  of  Batavia,  12  Hun,  294. 
651  Code  Civ.  Proc.  §  1430. 

552  Real  Property  Law,  §  23. 

553  Schermerhorn  v.  Miller,  2  Cow.  439. 

554  Code  Civ.  Proc.  §  1432;   Trimm  v.  Marsh,  54  N.  Y.  599. 

555  Waters  v.  Stewart,  Caines  Cas.  47.    It  is  immaterial  that  mort- 
gagee has  taken  possession.    Trimm  v.  Marsh,  54  N.  Y.  599. 

556  Jackson  v.  Willard,  4  Johns.  41. 
56T  Trimm  v.  Marsh,  3  Lans.  509. 
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Property  in  custody  of  the  law.     Real  estate  in  the 

hands  of  a  receiver  cannot  be  sold  without  leave  of  eourt.^'» 

§  2251.    Levy. 

A  formal  levy  on  land  is  unnecessary  as  is  an  endorsement 
on  the  exeeution.^^^  The  execution  creditors  acquire  liens  in 
the  order  in  which  their  judgments  are  docketed  and  their 
priority  is  not  affected  by  suits  brought  to  set  aside  a  fraudu- 
lent transfer  of  sach  real  estate.^'" 

§  2252.    Notice  of  sale. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execu- 
tion, must  previously  give  public  notice  of  the  time  and  place 
of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicu- 
ously fastened  up,  at  least  forty-two  days  before  the  sale,  in 
three  public  places,  in  the  town  or  city  where  the  sale  is  to 
take  place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in 
each  of  the  six  weeks,  immediately  preceding  the  sale,  in  a 
newspaper  published  in  the  county,  or  published  in  an  incor- 
porated village,  a  part  of  which  is  within  the  county ;  if  there 
is  a  newspaper  published  in  such  county  or  village ;  or,  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published.""^     The  publication 

668  Walling  V.  Miller,  108  N.  Y.  173,  178.  Attachment  of  property  in 
custodia  legis,  see  vol.  2,  p.  1414. 

659  Wood  V.  Colvin,  5  Hill,  228;  Colt  v.  Phoenix  P.  Ins.  Co.,  54  N.  Y. 
595;  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

660  Wilkinson  v.  Paddock,  57  Hun,  191,  197,  11  N.  Y.  Supp.  442. 

681  Code  Ciy.  Proc.  §  1434.  There  is,  at  present,  no  state  paper. 
What  Is  a  newspaper,  see  Williams  v.  Col\yell,  14  App.  JDiv.  26,  43  N. 
Y.  Supp.  720,  1167.  Penalty  for  taking  down  or  defacing  notice  of  sale, 
see  Code  Civ.  Proc.  §  1385.  Takiiig  down  or  defacing  does  not  affect 
validity  of  sale  to  purchaser  in  good  faith  without  notice  of  the  of- 
fense.    Id.  §  1386. 
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is  regular  if  the  original  is  posted  up  for  the  six  weeks  re- 
quired, and  a  copy  is,  during  the  six  weeks,  published  weekly, 
six  times,  although  the  full  period  of  six  weeks  does  not 
elapse  after  publication  commenced,  and  before  the  sale.^"^ 
Notice  is  given  that  the  public  may  know  where,  and  what,  is 
the  property  they  are  invited  to  purchase,^"^  and  that  all  may 
bid  and  beeoine  purchasers  on  equal  terms.^"*  "Where  there 
are  several  executions  in  the  hands  of  the  sheriff,  a  sale  oi 
real  property,  though  only  one  is  specified  in  the  n'otice,  is 
deemed  to  be  made  under  all  which  affect  the  property.°°^ 
But  a  sale  of  real  property,  advertised  to  be  had  under  speci- 
fied executions  in  the  sheriff's  hands,  is  not  to  be  deemed  a 
sale  at  the  instance  of  a  judgment  creditor  whose  execution  is 
delivered  to  the  sheriff  after  the  first  publication  of  the  ad- 
vertisement, and  is  not  specified  in  the  notice  of  sale,  although 
the  sale  is  postponed  for  more  than  six  weeks  after  the  recep- 
tion of  the  junior  execution,  and  such  postponement  is  regu- 
larly advertised. ^°° 

Description  of  property.     "In  each  notice,  specified  in 

the  last  section,  the  real  property  to  be  sold  must  be  described 
with  common  certainty,  by  setting  forth  the  name  of  the  .town- 
ship or  tract,  and  the  number  of  the  lot,  if  there  is  any,  or  by 
some  other  appropriate  description.  The  validity  of  a  sale  is 
not  affected  by  the  fact  that  the  property  sold  is  part  only  of 
the  property  advertised  to  be  sold.  "°^' 

Effect  of  failure  to  give,  or  irregularity  in,  notice.    A 

sheriff  who  sells  real  property,  by  virtue  of  an  execution,  with- 

602Olcott  V.  Robinson,  21  N.  Y.  150;  Wood  v.  Morehouse,  45  N.  Y. 
368.  Who  must  pay  expense  of  continuing  advertisement.  Smith  v. 
Martin,  18  Wend.  590;  Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

563  Jackson  v.  Delancy,  13  Johns.  539. 

564  Mason  v.  White,  11  Barb.  185. 

565  Van  Camp  v.  Searle,  147  N.  Y.  150;  s.  c.  in  lower  court,  79  Hun, 
134,  61  State  Rep.  349,  24  Civ.  Proc.  R.  (Scott)  16,  29  N.  Y,  Supp.  757; 
Mascraft  v.  Van  Antwerp,  3  Cow.  334;  Husted  v.  Dakin,  17  Abb.  Pr. 
137. 

=66  Husted  V.  Dakiri,  17  Abb.  Pr.  137. 

56TCode  Civ.  Proc.  §  1435.  See  O'Donnell  v.  Lindsay,  39  Supev.  Ct. 
(V  J.  &  S.)  523. 
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out  having  given  notice  thereof,  as  prescribed,  or  otherwise 
than  as  prescribed,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby.^"'  But  the  omission  of  the  sheriff  to  give  notice,  as 
required  by  law,  does  not  affect  the  validity  of  the  sale  to  a 
purchaser  in  good  faith  without  notice  of  the  omission.^'"  The 
sheriff's  deed  is  presumptive  evidence  that  he  has  performed 
his  duty  in  giving  the  notices  required. °^'' 

§  2253.    Sale. 

The  sale  must  be  at  public  auction,  between  the  hour  of  nine 
o'clock  in  the  morning  and  sunset.°^^  The  sale  may  be  of  a 
part  only  of  the  property  advertised  to  be  sold.'"  A  sale 
made  after  the  lien  of  the  judgment  has  terminated  conveys 
no  title."'  So  a  sale  of  land  of  a  third  person  is  void.''*  Land 
cannot  be  resold  in  the  purchaser's  hands,  on  a  second  execu- 
tion against  the  same  debtor.'^'  The  rules  hitherto  laid  down 
as  to  who  may  purchase  personal  property  apply  equally  well 
to  real  property.'^® 

Excessive  sales.  No  more  real  property  shall  be  ex- 
posed for  sale  than  it  appears  to  be  necessary  to  sell,  in  order 
to  satisfy  the  execution."'  Such  a  sale  is  fraudulent  and  may 
be  set  aside,"*  though  sometimes  it  may  be  necessary  to  sell 

688  Code  Civ.  Proc.  §  1436. 

668  Code  Civ.  Proc.  §  1386.     Judgment  creditor  Is  purchaser  in  good 
faith.    Wood  v.  Morehouse,  45  N.  Y.  368. 
sTociute  v.  Emmerich,  21  Hun,  122,  128. 
071  Code  Civ.  Proc.  §  1384. 

672  Code  Civ.  Proc.  §  1435. 

673  Pierce  v.  Puller,  36  Hun,  179. 

674  So  held  where  property  of  Truman  Hlldreth  was  sold  on  execu- 
tion against  Freeman  Hildreth.     Farnham  v.  Hlldreth,  32  Barb.  277. 

675  Hewson  v.  Deygert,  8  Johns.  257. 
67C  See  ante,  §  2244. 

677  Code  Civ.  Proc.  §  1437. 

678  Hewson  v.  Deygert,  8  Johns.  257;  Woods  v.  Monell,  1  Johns.  Ch. 
502;  Jackson  v.  Newton,  18  Johns.  355;  Tlernan  v.  Wilson,  6  Johns. 
Ch.  411;  Mohawk  Bank  v.  Atwater,  2  Paige,  54;  Troup  v.  Wood,  4 
Johns.  Ch.  228;   GrofE  v.  Jones,  6  Wend.  522. 
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more  real  property  than  required  to  satisfy  the  execution,  as 
where   the   property    cannot   be    subdivided   to    advantage. "° 

Sale  in  mass.     "Where  real  property,  offered  for  sale 

by  virtue  of  an  execution,  consists  of  two  or  more  kn'own  lots, 
tracts,  or  parcels,  each  lot,  tract,  or  parcel  must  be  separately 
exposed  for  sale.  If  a  person  who  is  the  owner  of,  or  is  en- 
titled by  law  to  redeem,  a  distinct  parcel  of  the  property,  or 
any  other  description,  requires  that  parcel  to  be  exposed  for 
sale  separately,  the  sheriff  must  expose  it  accordingly."^^" 
"Several  known  lots,"  etc.,  means  land  in  fact  subdivided  and 
not  land  capable  of  subdivision.^"  The  clause  allowing  gran- 
tees to  require  a  sale  in  parcels  was  intended  to  facilitate  a  re- 
demption by  them.  The  sheriff  should  ascertain  the  situation 
of  the  property  before  he  sells  and  then  use  his  best  judgment 
in  deciding  whether  it  will  be  better  to  sell  in  mass  or  in  par- 
cels. The  honest  exercise  of  his  discretion  is  final.''^^  On  an 
execution  against  all  the  tenants  in  common  of  a  farm,  the 
sheriff  should  sell  the  interest  of  all  together,  unless  required 
by  the  owner,  or  a  party  entitled  to  redeem,  to  sell  separately.^'* 
A  sale  in  mass  at  the  request  of  the  parties  is  valid.^'*  At  any 
event,  a  sale  in  mass  is  merely  voidable,^*^  and  will  not  be 
vacated  after  a  great  lapse  of  time.'**  This  Code  provision 
is  directory  and  not  mandatory,  so  that  the  sale  will  not  be 

liToO'Donnell  v.  Lindsay,  39  Super.  Ct.  (7  J.  &  S.)   523,  531, 

ssoCode  Civ,  Pfoc.  §  1437;  O'Donnell  v,  Lindsay,  39  Super.  Ct.  (7  J. 
&  S,)  523;,McIntyre  v.  Sauford,  9  Wkly.  Dig.  277,  9  Daly,  21.  A  de- 
mand that  a  sale  of  real  estate  under  execution  should  be  made  in  par- 
cels, where  it  does  not  appear  that  such  parcels  are  distinct  or  sepa- 
rated by  a  fence,  and  they  seem  to  be  pieces  of  a  whole  lot  arbitrarily 
cut  off  by  means  of  a  description  different  from  that  which  has  been 
advertised,  such  demand  being  made  on  the  day  of  the  sale  and  for  the 
apparent  purpose  of  embarrassing  the  parties,  may  properly  be  refused. 
Van  Gelder  v.  Van  Gelder,  26  Hun,  356. 

681,  .582  O'Donnell  v.  Lindsay.  39  Super,  Ct.   (7  J.  &  S.)   523,  529,  530. 

ossNeilson  v.  Neilson,  5  Barb.  565. 

«««  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

685  Cunningham  v.  Cassidy,  17  N.  Y.  276;  Husted  v.  Dakin,  17  Abb. 
Pr.  137. 

586  Jackson  v.  Newton,  18  Johns.  355;  Mohawk  Bank  v.  Atwater,  2 
Paige,  54;  Dixon  v.  Dixon,  38  Misc.  652,  658,  78  N.  Y.  Supp.  255. 
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set  aside,  after  a  conveyance,  because  of  a  failure  to  sell  in 
parcels,  especially  where  no  injury  resulted  to  the  moving 
party  because  thereof.^*'  One  n'ot  a  creditor,^''  or  a  subse- 
quent redeeming  creditor,"^'  cannot  question  the  sale  because 
made  in  mass. 

Effect  of  sale.     The  sale  extinguishes  the  lien  of  the 

judgment,^^"  notwithstanding  there  is  a  balance  left  due,"'^ 
or  that  plaintiff  gives  credit  and  the  purchaser  never  per- 
forms,^''^  or  that  the  sale  is  void  as  against  defendant's  cred- 
itors because  of  a  fraudulent  arrangement  between  him  and 
plaintifE,^""  or  that  the  debtor  die  and  his  estate  terminates 
before  the  purchaser  is  entitled  to/ enter  on  the  land;^''*  but 
a  sale  of  a  third  person 'si  land  bid  in  by  plaintiff  under  a  mis- 
apprehension should  not  be  considered  as  a  satisfaction. ""^ 
An  agreement  to  stifle  competition  among  bidders  is  fraudu- 
lent and  the  execution  is  deemed  satisfied.'°° 

Setting  sale  aside.     Either  the  judgment  creditor,  the 

judgment  debtor,  or  the  purchaser  may  move  to  set  aside  the 
sale,^"^  unless  from  some  cause  he  has  ceased  to  be  prejudiced 
or  affected  by  it,  or  by  his  own  misconduct  he  has  brought 

587  Hargin  v.  Wicks,  92  Hun,  155,  36  N.  Y.  Supp.  375. 

588  Stephens  v.  Baird,  9  Cow.  274. 
6S0  Bennett  v.  Bagley,  22  Hun,  408. 

690  Forsyth  v.  Clark,  3  Wend.  G37;  Husted  v.  Dakin,  17  Abb.  Pr.  137; 
Weaver  v.  Toogood,  1  Barb.  238. 

591  But  the  lien  may  attach  to  a  subsequently  acquired  title  of  the 
debtor.     Russell  v.  Allen,  10  Paige,  249. 

592  Driggs  V.  Simson,  60  N.  Y.  641. 

593  Gardenier  v.  Tubbs,  21  Wend.  169, 

594  A  purchase  by  the  judgment  creditor,  at  the  sheriff's  sale  on  exe- 
cution, of  the  only  property  owned  by  the  judgment  debtor,  in  this 
case  a  life  estate  in  land,  for  the  amount  due  him,  operates  as  a  satis- 
faction of  the  judgment,  even  though  the  debtor  die,  and  his  estate 
terminates  before  the  purchaser  is  entitled  to  enter  upon  the  land;  and 
he  cannot  then  maintain  an  action  to  have  the  execution  vacated  and 
set  aside.     Kleinhenz  v.  Phelps,  6  Hun,  568. 

595  Sehermerhorn  v.  Barhydt,  9  Paige,  28. 

596  Troup  v.  Wood,  4  Johns.  Ch.  228. 

597  Assignee  in  bankruptcy  may  move.  Pardee  v.  Leitch,  6  Lans. 
303. 
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about  the  wrong  of  which  he  complains. ^"^  So  a  sale  made 
by  a  mistake  in  description  has  been  vacated  on  the  motion  of 
the  deputy-sheriff  who  made  the  sale.^°'  Oppressive  action  of 
the  sheriff  in  making  the  sale,"""  or  a  mistake  of  the  execution 
creditor  as  to  the  land  to  be  sold,°*^  or  a  refusal  of  a  tender  of 
the  amount  of  the  execution  and  the  fees,""^  or  a  sale  under  a 
general  execution  rather  than  an  execution  running  against 
the  property  in  the  order  prescribed  by  the  statute,  where  the 
action  is  commenced  by  attachment,""'  is  ground  for  setting 
aside  the  sale;  but  a  mere  failure  to  file  the  certificate  of 
sale,""*  or  error  in  using  the  word  "plaintiff"  in  the  execution 
where  the  word  "defendant"  should  have  been  used,""'  is  not 
ground  for  setting  aside  the  sale.  Inadequacy  of  price,  in 
order  to  constitute  ground  for  setting  aside  the  sale,  must  be 
coupled  with  some  other  circumstances  such  as  fraud,"""  or  a 
defective  notice  of  sale,""^  or  a  sale  in  mass.""'  Mere  inade- 
quacy of  price  is  not,  of  itself,  sufficient.""'  The  sale  will  not 
be  set  aside  on  the  ground  that  the  lands  were  in  the  possession 
of  a  receiver  previously  appointed,  especially  in  view  of  the 
fact  that  the  judgment. in  a  creditor's  suit,  based  upon  the 
same  judgment  upon  which  the  execution  was  issued,  had 
established  its  lien  and  directed  its  enforcement."^"  So  a  mis-, 
take  of  the  plaintiff's  agent  in  omitting  to  bid  is  not  ground."^^ 

588  Freeman,  Executions,  §  305. 

590  Wright  V.  Hooker,  4  Cow.  415. 

«oo  McDonald  v.  Neilson,  2  Cow.  139;    Welch  v.  James,  22  How.  Pr. 
474;   Cantlne  v.   Clark,   41  Barb. '629.     Failure  to  sell   in  parcels,  see 
ante,  p.  3143. 
_  601  Wambaugh  v.  Gates,  1 1  Paige,  505. 

602  Mason  v.  Sudam,  2  Johns.  Ch.  172. 

'63  Place  V.  Riley,  32  Hun,  17,  4  Civ.  Proc.  R.   (Browne)   393. 

604  O'Brien  v.  Haahagen,  20  Hun,  564. 

eo5McIntyre  v.  Sanford,  9  Daly,  21,  9  Wkly.  Dig.  277. 

606  Bruce  v.  Kelly,  39  Super.  Ct.  (7  J.  &  S.)   27. 

«07O'Donnell  v.  Lindsay,  39  Super.  Ct.  (7  J.  &  S.)   523. 

808McIntyre  v.  Sanford,  89  N.  Y.  634. 

809  Cook  V.  Whipple,  55  N.  Y.  150,  14  Am.  Rep.  202. 

6w  Matter  of  Loos,  50  Hun,  67,  23  State  Rep.  863,  3  N.  Y.  Supp.  383; 
following  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369. ' 

«"  Bixly  V.  Mead,  IS  Wend.  611. 
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And  an  erroneous  statement  in  the  execution  of  the  date  of 
the  docket  in  the  county  where  the  sale  was  made,  naming 
instead  the  date  of  the  original  docket  in  another  county,  does 
not.  render  the  sale  void  nor  will  the  sale  be  set  aside  because 
thereof  after  the  lapse  of  many  years."^^  So  the  fact  that  the 
sale  purports  to  be  of  all  the  interest  the  debtor  had  in  the 
premises  on  a  date  other  than  the  day  of  the  docketing  of  the 
judgment  is  not  fatal  where  nobody  could  have  been  misled 
or  injured  thereby."^^ 

The  sale  may  be  set  aside  on  motion,'^*  or  an  original  action 
may  be  brought. °^^  If  a  motion  is  made,  notice  should  be 
given  to  the  judgment  debtor.""  Laches  in  moving  may  pre- 
clude relief."^^ 

§  2254.    Certificate  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu- 
tion, must  make  out,  subscribe,  and  acknowledge  before  an 
officer  authorized  to  take  the  acknowledgment  of  a  deed, 
duplicate  certificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid.°^*     This  Code  sec- 

«i2  Dixon  V.  Dixon,  38  Misc.  652,  658,  78  N.  Y.  Supp.  255. 

813  Clute  Y.  Emmerich,  21  Hun,  122,  129. 

«i4  Morgan  v.  Holladay,  38  Super.  Ct.  (6  J.  &  S.)  53,  48  How.  Pr.  86. 
Assignee  of  purchaser  is  proper  party  to  move  against.  Pardee  v. 
Leitch,  6  Lans.  303. 

615  0'Donnell  v.  Lindsay,  39  Super.  Ct.  (7  J.  &  S.)  523;  Stilwell  v. 
Carpenter,  62  N.  Y.  639.  In  an  action  by  the  equitable  owner  of  land, 
to  set  aside  a  sale  of  it  upon  execution  on  a  judgment  against  one  hav- 
ing merely  a  prima  facie  legal  title,  the  attorney  in  the  judgment  and 
execution,  who  claims  no  interest  in  the  judgment  or  in  the  purchase 
at  the  sale,  is  not  a  proper  party.     Tisdale  v.  Jones,  38  Barb.  523. 

010  Nagle  v.  Junker,  17  Wkly.  Dig.  438. 

017  Clowes  V.  Dickenson,  9  Cow.  403;  Cunningham  v.  Cassidy,  17  N. 
Y.  276. 

018  Code  Civ.  Proc.  §  1438.  Setting  aside.  Woolworth  v.  Taylor,  62 
How.  Pr.  90;  Miller  v.  Moeschler,  12  State  Rep.  703,  28  Wkly.  Dig.  75. 
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tion,  so  far  as  it  affects  the  rights  of  purchasers  at  a  sale,  is 
merely  directory.  ,It  imposes  a  strict  duty  on  the  sheriff,  a 
failure  to  perform  which  subjects  him  to  any  costs  or  expenses 
necessary  to  compel  his  performance;  but  his  neglect  does  not 
invalidate  the  proceedings  between  the  parties  nor  prejudice 
the  rights  of  the  purchaser."^"  The  recitals  in  the  certificate 
of  sale  are  not  evidence  of  the  issuance  of  the  execution."^" 
The  whole  bid  should  be  stated  in  the  certificate.^-^  The  cer- 
tificate is  amendable.'^^ 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of 
the  duplicate  certificates,  in  the  ofSce  of  the  clerk  of  the 
county,  and  deliver  another  to  the  purchaser.  If  there  are  two 
or  more  purchasers,  a  certificate  must  be  delivered  to  each. 
The  clerk  must  immediately  record  the  certificate  in  a  book, 
kept  by  him  for  that  purpose,  and  must  index  the  record,  to 
the  name  of  the  judgment  debtor.  His  fees  for  so  doing  must 
be  paid  by  the  sheriff,  as  part  of  the  expenses  of  the  sale.«^' 

§  2255.    Title,  rights,  and  liabilities  of  purchaser. 

After  payment  of  his  bid,  the  purchaser  acquires  certain 
rights  in  relation  to  the  property  but  title  is  not  vested  in 
him  until  fifteen  months  have  elapsed  without  a  redemption 
and  he  thereafter  obtains  a  deed  from  the  sheriff.  When  title 
is  acquired,  however,  it  relates  back  to  the  time  of  the  sale."-* 
When  the  purchaser  receives  a  deed,  he  is  in  the  same  position 
as  he  would  have  been  if  the  deed  had  been  executed  by  the 
judgment  debtor  at  the  time  the  judgment  was  docketed.''^" 

619  Failure  to  file  and  deliver  is  not  ground  for  setting  aside  sale,  but 
mandamus  lies  to  compel  sherife  to  perform  liis  duty.  O'Brien  v. 
Hashagen,  20  Hun,  564.  See,  also,  Jackson  v.  Young,  5  Cow.  269;  Bank 
ot  Vergennes  v.  Warren,  7  Hill,  91. 

620  Goldman  v.  Kennedy,  49  Hun,  157,  159,  1  N.  Y.  Supp.  599. 
62iMascraft  v.  Van  Antwerp,  3  Cow.  334. 

622 Gansevoort  v.  Gilliland,  1  Cow.  218;  Smith  v.  Hudson,  1  Cow. 
430;  Richards  v.  Varnum,  8  How.  Pr.  79. 

623  Code  Civ.  Proc.  §  1439. 

624  See  post,  §  2264. 

625Maroney  v.  Boyle,  141  N.  Y.  462.  But  a  sale  of  all  the  interest 
the  debtor  had  at  the  time  of  the  original  docketing  of  the  judgment, 
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The  Code  provides  as  follows:  "The  right  and  title  of  the 
judgment  debtor  br  of  a  person  holding  under  him  or  deriving 
title  through  him  to  real  property  sold  by  virtue  of  an  execu- 
tion is  not  divested  by  the  sale  until  the  expiration  of  the 
period  within  which  it  can  be  redeemed  *  *  *  and  the 
execution  of  the  sheriff's  deed.  But  if  the  property  is  not 
redeemed  and  a  deed  is  executed  in  pursuance  of  the  sale,  the 
grantee  in  the  deed  is  deemed  to  have  been  vested  with  the 
legal  estate  from  the  time  of  the  sale.  "^^^  It  follows  that  the 
purchaser  of  the  interest  of  a  teiiant  from  year  to  year  obtains 
no  title  where  the  interest  terminates  before  the  purchaser 
obtains  his  deed.""  And  inasmuch  as  the  purchaser  is  not  the 
owner  during  the  period  allowed  for  redemption,  he  may  take 
an  assignment  of  a  mortgage  on  the  property  without  effecting 
a  merger."^'  Conveyances  made  by  the  debtor,  subsequent 
to  the  judgment,  do  not  constitute  a  cloud  on  the  title  of  the 
purchaser."^'  Before  the  acquisition  of  title,  i.  e.,  the  obtain- 
ing a  sheriff's  deed,  the  purchaser  cannot  sue  one  not  a  party 
to  the  action,"^"  but  he  may,  after  the  expiration  of  a  year,  sue 
to  cancel  a  cloud  on  the  title. °'^ 

The  rule  of  caveat  emptor  applies  to  an  execution  sale."'' 
Without  express  authority,  the  sheriff  cannot  warrant  the 
title."^^ 

or  any  time  thereafter,  instead  of  at  the  time  of  docketing  within  the 
county  where  the  property  is,  is  not  necessarily  fatal  to  the  title  of 
the  execution  purchaser.     Clute  v.  Emmerich,  21  Hun,  122. 

626  Code  Civ.  Proc.  §  1440.  Section  does  not  apply  to  a  redeeming 
creditor.  Oilman  v.  Tucker,  128  N.  Y.  190,  198.  Purchaser  has  only  a 
lien  before  expiration  of  fifteen  months.  Bissell  v.  Payfi,  20  Johns.  3; 
Evertsen  v.  Sawyer,  2  Wend.  507;  Vaughn  v.  Ely,  4  Barb.  159.  No  title 
until  delivery  of  deed.  Smith  v.  Colvin,  17  Barb.  157;  Farmers'  Bank 
of  Saratoga  County  v.  Merchant,  13  How.  Pr.  10. 

621  Bigelow  V.  Finch,  17  Barb.  394. 

628  Southworth  v.  Scofield,  51  N.  Y.  513. 

629  Doody  V.  Hollwedel,  22  App.  Div.  456,  48  N.  Y.  Supp.  93. 

630  Blanco  v.  Foote,  32  Barb.  535. 

631  Remington  Paper  Co.  v.  O'Dougherty.  81  N.  Y.  474. 

632  Frost  y.  Yonkers  Sav.  Bank,  70  N.  Y.  553. 

633  Ball  V.  Pratt,  36  Barb.  402 


t)  2255  EXECUTION   AGAINST   PROPERTY.  3149 

Art.  VI.     Sale  of  Real   Property. — Title,   etc.,   of   Purchaser. 

Title  acquired.     Generally  a  purchaser  acquires  all  the 


title  which  the  defendant  had  at  the  time  of  the  docketing  of 
the  judgment,  including  covenants  and  estoppels^  which  run 
with  the  land,°°*  and  an  equitable  claim  to  relief  from  an  in- 
cumbrance on  the  land,"^^  and  the  right  to  compel  specific 
performance.  But  if  the  judgment  is  void  or  has  been  paid 
the  purchaser  takes  nothing."^^  Even  a  bona  fide  purchase  i- 
without  notice  cannot  acquire  title  on  a  sale  under  a  satistied 
judgment. *^^  So  where  the  process  under  which  the  sale  is 
had  is  subsequently  set  aside  for  an  irregularity  which  ren- 
ders it  void,  the  purchaser  takes  no  title."'*  So  if,  by  any 
valid  agreement,  the  judgment  has  lost  its  apparent  position 
as  a  lien  on  real  estate,  the  purchaser's  right  and  title  is  just 
what  the  judgment  creditor  had.^^"  But  the  right  of  a  pur- 
chaser is  not  affected  by  the  fact  that  the  execution  creditor, 
previous  to  the  sale,  released  from  the  lien  of  the  judgment, 
other  property  to  which  equitably  he  might  have  been  com- 
pelled to  resort  in  the  first  instance.""  A  sale  of  the  property 
of  two,  as  the  property  of  one,  makes  the  purchaser  a  tenant 
ia  common."" 

Liabilities.     The  purchaser  becomes  subject,  to  the  same 

Extent  as  if  he  had  received  a  conveyance  from  the  defendant 
in  person,  to  the  obligations  attaching  to  the  holder  of  the 
estate  conveyed."^  The  purchaser  takes  his  title  subject  to 
such  liens,  easements,  and  equities,  as  it  was  subject  to  in  the 
hands  of  the  defendant  in  execution,  unless  he  can  show  that 
he  is  a  purchaser  in  good  faith  and  without  any  notice,  actual 

634  Sweet  V.  Green,  1  Paige,  473;  Kellogg  v.  Wood,  4  Paige,  578. 

635  Kellogg  V.  Wood,  4  Paige,  578. 

6S6  McCracken  v.  Flanagan,  141  N.  Y.  174;  Frost  v.  Yonkers  Sav. 
Bank,  70  N.  Y.  553. 

637  Wood  V.  Colvin,  2  Hill,  566;  Frost  v.  Yonkers  Sav.  Bank,  70  N.  Y. 
553,  560. 

63S  Woodcock  V.  Bennet,  1  Cow.  711. 

639  Frost  V.  Yonkers  Sav.  Bank,  70  N.  Y.  553,  560. 

640  Frost  V.  Kopn,  30  N.  Y.  428,  448. 
64iFiero  v.  Betts,  2  Barb.  633. 

642  3  Freeman,  Executions,  1936. 
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or  constructive,  of  such  lien,  easement,  or  equity.**'  The  pur- 
chaser is  protected  as  against  any  unrecorded  and  unknown 
lien,  such  as  a  vendor's  lien."**  And  matters  arising  subse- 
quent to  the  sale,  between  the  parties  to  the  judgment,  cannot 
affect  the  purchaser.'*^  Knowledge  of  an  agreement,  between 
the  parties,"*"  or  of  an  equitable  title,"*^  makes  the  purchaser 
take  subject  thereto.  So  a  purchaser  with  notice  takes  sub- 
ject to  a  prior  unrecorded  conveyance,"**  even  though  the  deed 
is  fraudulent."*"  An  attorney  who  issued  the  writ,  where  he 
becomes  the  purchaser,  is  chargeable  with  notice  of  all  irregu- 
larities."^" But  it  seems  that  a  judgment  creditor,  without 
fraud,  purchasing  land  sold  on  his  own  execution,  though  pay- 
ing no  money  therefor,  is  a  bona  fide  purchaser  in  good  faith."" 
The^  burden  of  showing  notice  rests  on  the  party  seeking  to 
impeach  the  good  faith  of  the  purehaser."°^ 

Obtaining  possession.     The  purchaser,  when  he  receives 

his  deed  from  the  sheriff,  is  entitled  to  possession.  This  pos- 
session, unless  peaceably  relinquished,  must  be  recovered  by 
due  process  of  law.  The  purchaser  cannot  enter  unless  the 
premises  are  vacated,"^^  but  the  fact  that  some  goods  of  the 
former  proprietor  are  left  on  the  premises  does  not  prevent 
an   entry."^*    After  title   perfected,    the   purchaser   may  dis- 

8*3  See  Beman  v.  Douglas,  1  App.  Div.  169,  37  N.  Y.  Supp.  859;  Mor- 
gan V.  Turner,  35  Misc.  399,  405,  71  N.  Y.  Supp.  996;  Sandford  v.  Mc- 
Lean, 3 -Paige,  117;  Bartlett  v.  Gale,  4  Paige,  503;  Averill  v.  Loucks,  6 
Barb.  19;  Chase  v.  Peck,  21  N.  Y.  581;  Sisson  v.  Hibbard,  75  N.  Y,  542; 
Jackson  v.  Hull,  10  Johns.  481;  Friedrich  v.  Brewster,  13  Wkly.  Dig. 
-546;  Lake  Kenka  Nav.  Co.  v.  Holmes,  20  Wkly.  Dig.  32. 

6«  Maroney  v.  Boyle,  141  N.  Y.  462. 

645  Jackson  v.  Bartlett,  8  Johns.  281. 

6«  Mason  v.  Sudam,  2  Johns.  Ch.  172. 

64T  Ells  V.  Tousley,  1  Paige,  280. 

648  Lamont  v.  Cheshire,  65  N.  Y.  30. 

649  Snedeker  v.  Snedeker,  18  Hun,  355. 

650  Simonds  v.  Catlin,  2  Caines,  61,  Golem.  &  C.  Cas.  346. 

651  -Wood  V.  Morehouse,  45  N.  Y.  368. 

652  Beman  v.  Douglas,  1  App.  Div.  169,  73  State  Rep.  72,  37  N.  Y.  Supp. 
859. 

653  People  v.  Nelson,  13  Johns.  340. 
654McDougall  v.  Sitcher,  1  Johns.  42. 
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possess  a  judgment  debt'or,"^'^  or  one  put  in  possession  by  such 
debtor,''^^  by  instituting  summary  proceedings."''  Ejectment 
may  also  be  maintained.""*  In  ejectment,  defendant  may  show 
that  the  judgment  under  which  the  sale  was  made  was  ' '  void, ' ' 
or  that  tlie  execution  or  any  essential  proceeding  taken  there- 
under was  "void,"""'  or  that  the  interest  of  the  judgment 
debtor  was  not  subject  to,  or  was  exempt  from,  execution.""" 
But  it  is  no  defense  that  the  debtor  had  sufficient  personal 
property  to  satisfy  the  execution,""^  nor  that  the  title  was  in 
another  at  the  time  of  the  sale,""^  and  the  regularity  of  the 
execution  cannot  be  questioned  ;""^  but  one  who  enters  under  a 
judgment  debtor  subsequent  to  the  issuing  of  the  execution 
may  show  a  better  title  in  himself  or  that  the  judgment  or  sale 
was  invalid  as  against  him.""*  The  plaintiff  should  introduce 
in  evidence  the  judgment,"""  execution,"""  and  sheriff's  deed. 
Relief  on  failure  of  title.  The  purchaser  of  real  prop- 
erty at  an  execution  sale,  his  heir,  devisee,  grantee,  or  as- 
signee, who  is  evicted  from  the  possession  thereof,  or  against 
whom  judgment  is  rendered,  in  an  action  to  recover  the  same, 
may  recover  the  purchase-m'oney,  with  interest,  from  the  per- 

655  Brown  v.  Betts,  13  Wend.  29. 

85«  People  V.  McAdam,  84  N.  Y.  287;  Birdsall  v.  Phillips,  17  Wend. 
464;  Hallenbeck  v.  Garner,  20  Weud.  22. 

657  Brown  v.  Betts,  13  Wend.  29;  Spraker  v.  Cook,  16  N.  Y.  567; 
Jack  V.  Cashin,  1  City  Ct.  R.  72;  Mitnacht  v.  Cocks,  65  How.  Pr.  84; 
People  V.  McAdam,  84  N.  Y.  287. 

ii=8  Jackson  v.  Davis,  18  Johns.  7.  Parties  to  action.  Parshall  v. 
Shirts,  54  Barb.  99. 

859  3  Freeman,  Executions,  1999. 

060Colvin  V.  Baker,  2  Barb.  206;  Bigelow  v.  Finch,  11  Barb.  498; 
Harris  v.  Murray,  28  N.  Y.  574. 

061  Lathrop  v.  Singer,  39  Barb,  396. 

662  Jackson  v.  Graham,  3  Caines,  188;  Jackson  v.  Bush,  10  Johns. 
223. 

66.1  Jackson  v.  Bartlett,  8  Johns.  281;  Brown  v.  Betts,  13  Wend.  29. 

664Co!vin  v.  Baker,  2  Barb.  206;  Bank  of  Utica  v.  Mersereau,.  3  Barb. 
Ch.  528. 

665  Jackson  V.  Hasbrouck.  12  Johns.  213;  Townshend  v.  Wesson,  11 
Super.  Ct.   (4  Due'r)  342.     Compare  Jackson  -v.  Miller,  6  Cow,  751. 

6«eNGilson  v.  Neilson,  5  Barb.  565. 
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son  for  whose  benefit  the  property  was  sold,  where  the  judg- 
ment was  rendered,  or  the  eviction  occurred,  in  consequence, 
either : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sa'le;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  ■  for  irregularity,  or 
error  in  fact.*"" 

Where  final  judgment  is  rendered,  against  the  defendant, 
in  an  action  specified  in  subdivision  first  of  the  last  section, 
the  judgment,  by  virtue  of  which  the  sale  was  made,  remains, 
in  his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the 
purpose  of  collecting  the  sum  paid  on  the  sale,  with  interest. 
He  may  accordingly  have  a  further  execution  upon  that  judg- 
ment; but  the  execution  does  not  affect  a  purchaser  in  good 
faith,  or  an  incumbrancer  by  mortgage,  judgment,  or  other- 
wise, whose  title  or  whose  incumbrance  accrued  before  the 
actual  levy  thereof.""' 

The  last  sentence  of  section  1440  of  the  Code,  added  by 
amendment  in  1881,  has  been  held  unconstitutional  on  the 
ground  that  it  deprives  the  owner  of  his  property  without  due 
process  of  law."""  It  contained  a  provision  that  if  the  title  of 
the  grantee  'in  the  sheriff's  deed  was  declared  void,  in  an 
action  brought  by  the  judgment  debtor  or  his  assigns,  the 
judgment  should  be  ineffective  unless  plaintiff,  within  twenty 
days,  should  pay  to  the  grantee  the  amount  bid  at  the  sale 
with  interest. '"° 

Money  paid  in  good  faith  at  a  sale  under  a  void  execution 
may  be  recovered  of  the  party  procuring  the  sale  if  he  knew 
the   defects;""   but  kiiowledge   of  the   invalidity  is   not  im- 

667  Code  Civ.  Proc.  §  1479. 

668  Code  Civ.  Proc.  §  1480. 

668  Gilman  v.  Tucker,  128  N.  Y.  190,  199. 

670  Said  section  was  held  not  to  apply  to  a  fraudulent  sale.  Mclntyre 
V.  Sanford,  89  N.  Y.  634. 

671  Schwinger  v.  HickoK,  53  N.  Y.  280;  Chapman  v.  City  of  Brooklyn, 
40  N.  y.  372. 
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puted  in  order  to  make  the  payment  voluntary. ^'^  The  money 
maj''  be  recovered  back  by  action  as  distinguished  from  mo- 
tion.""^ 

Rights  of  person  in  possession  before  purchaser  be- 
comes entitled  to  possession.  The  debtor,  or  his  lessee,  may 
continue  in  possession  for  fifteen  months."^  The  person  en- 
titled to  the  possession  of  real  property  may,  during  the  period 
in  which  a  redemption  is  allowed,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. ' 

2.  He  may  make  necessary  repairs  to  a  building,  or  other 
erection  thereupon.  But  this  does  not  permit  an  alteration  in 
the  form  or  structure  of  the  building,  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry;  but  he  is  not  entitled  to  a  crop,  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the 
necessary  reparation  of  a  fence,  building,  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary fire-wood  therefrom  for  use  in  his  household."'" 

§  2256.    Order  to  prevent  waste. 

If,  at  any  time  during  the  period  allowed  for  redemption, 
the  judgment  debtor,  or  any  other  person  in  possession  of  the 
property  sold,  commits,  or  threatens  to  commit,  or  makes 
preparations  for  committing,  waste  thereupon,  the  supreme 
court,  or  any  justice  thereof,  within  the  judicial  district,  or  the 
county  judge  of  the  county,  in  which  the  property,  or  any 
part  thereof,  is  situated,  may,  upon  the  application  of  the 
purchaser,  or  his  assignee,  or  the  agent  or  attorney  of  either, 

"2  Schwinger  v.  Hickok,  53  N.  Y.  280. 

6'3  Kidd  V.  Curry,  29  Hun,  215.  Relief  was  formerly  in  equity.  Lan- 
sing V.  Quackenbush,  5  Cow.  38. 

674  See  Bvertsen  v.  Sawyer,  2  Wend.  507. 

675  Code  Civ.  Proc.  §  1441. 

N.  Y.  Prac— 198. 
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and  proof,  by  affidavit,  of  the  facts,  grant,  without  notice,  an 
order,  restraining  the  wrong-doer  from  committing  waste  upon 
the  property.*"" 

Proceedings  to  punish  violation  of  order.  If  the  per- 
son, against  whom  such  an  order  is  granted,  commits  waste 
in  violation  thereof,  after  the  service  upon  him  of  the  order, 
with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may 
grant  an  order,  requiring  him  to  show  cause,  at  a  time  and 
place  therein  specified,  why  he  should  not  be  punished  for  a 
contempt. "■'^ 

— - —  Punishment.  If,  upon  the  return  of  the  order  to  show 
■cause,  it  satisfactorily  appears  that  the  person  required  to 
show  cause  has  violated  the  former  order,  the  court  or  judge 
may  either  punish  him,  as  prescribed  by  law  for  the  punish- 
ment of  a  contempt  of  a  court  of  record,  other  than  a  criminal 
contempt,  or  may  grant  a  warrant,  directed  to  the  sheriff  of 
the  county,  reciting  the  former  order,  and  the  violation  there- 
of, and  commanding  the  sheriff  to  commit  the  wrong-doer  to 
close  confinement,  for  a  term  specified  therein,  not  more  than 
one  year.  A  person  thus  committed  cannot  be  admitted  to  the 
liberties  of  the  jail.*"* 

— -Discharge  of  prisoner.  The  warrant  may  be  super- 
seded, and  the  prisoner  discharged,  by  an  order,  in  the  dis- 
cretion of  the  court  or  judge  committing  him,  upon  his  execut- 
ing, to  the  person  who  applied  for  the  warrant,  an  undertak- 
ing, in  a  sum  fixed,  and  with  sureties  approved,  by  the  court 
or  judge,  to  the  effect,  that  he  will  pay  any  judgment,  which 
the  applicant,  or  his  assignee,  or  other  representative,  may  re- 
cover against  him,  by  reason  of  any  waste  theretofore  or  there- 
after committed  on  the  property;  and  upon  his  paying  to  the 
applicant,  for  the  costs  9,nd  expenses  of  the  proceedings,  a 
sum,  fixed  by  the  court  or  judge."' 

670  Code  Civ.  Proc.  §  1442. 

677  Code  Civ.  Proo.  §  1443. 

678  Code  Civ.  Proc.  §  1444. 

679  Code  Civ.  Proc.  §  1445. 
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§  2257.    Contribution. 

An  action  may  be  brought  to  compel  contribution  where 
the  real  property  of  two  or  more  persons  is  liable  to  satisfy  a 
judgment,  and  the  whole  of  the  judgment,  or  more  than  a  due 
proportion  thereof,  has  been  collected,  by  a  sale  of  the  real 
property  of  one  or  more  of  them  by  virtue  of  an  execution 
issued  upon  the  judgment;''*"  or  where  the  heir,  devisee,  or 
grantee,  of  a*  judgment  debtor,  having  an  absolute  title  to  a  • 
distinct  parcel  of  real  property,  sold  by  virtue  of  an  execu- 
tion, redeems,  as  prescribed  in  section  1458  of  the  Code,  the 
property  sold,  or  any  part  or  parts  thereof  separately  sold, 
which  include  his  property.*'^  Section  1483  of  the  Code  fixes 
the  order  in  which  the  property  is  liable  to  contribution  and 
section  1484  provides  for  the  enforcement  of  contribution  by 
an  execution  issued  on  the  original  judgment.  Sections  1485 
and  1486  enumerate  the  necessary  steps  to  preserve  the  lien 
of  the  original  judgment,  for  the  purpose  of  enforcing  con- 
tribution. It  is  deemed  not  necessary  to  set  forth  these  Code 
provisions  in  full.  There  seems  to  be  no  decisions  relating 
thereto  notwithstanding  they  were  a  part  of  the  Revised 
Statutes. 

ART.  VII.     SHERIFF'S  DEED. 

§  2258.    Right  to  deed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  sale,  except  where  a  redemption  has  been  made  on  the 
last  day  Of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  re- 
demption, the  sheriff,  who  made  the  sale,  must  execute  the 
proper  deed  or  deeds,  in  order  to  convey  to  the  person  or  per- 
sons entitled  thereto,  the  part  or  parts  of  the  property  sold, 
which  have  not  been  redeemed  by  the  judgment  debtor,  his 
heir,  devisee,  or  assignee."'^    The  maJiing  and  delivery  of  the 

680  Code  Civ.  Proc.  §  1481. 

681  Code  Civ.  Proc.  §  1482. 

682  Code  Civ.  Proc.  §  1471. 
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deed  is  imposed  on  the  sheriff  as  an  absolute  duty,  whenever 
a  demand  is  made,  unless  he  be  excused  by  other  matters.'" 

§  2259.     Power  to  compel  execution  of  deed. 

A  conveyance  may  be  compelled  on  motion  of  the  pur- 
chaser,^** or  by  mandamus  proceedings. ^''^  A  delay  of  thirteen 
years  in  making  a  demand  on  the  sheriff  for  the  execution  of 
.the  deed  does  not  necessarily  constitute  such  laches  as  pre- 
cludes the  right  to  compel  the  sheriff  to  execute  a  deed."*'  But 
it  seems  that  the  lapse  of  over  twenty  years,  since  the  execu- 
tion of  the  certificate  of  sale,  before  an  application  for  a 
sheriff's  deed,  raises  a  presumption  that  the  judgment  debtor 
had  redeemed  from  the  sale  and  thereby  destroyed  the  validitj' 
of  the  certificate. °*'''' 

It  is  no  defense  that  the  sheriff  has  already  executed  a  deed 
to  another  person  who  has  conveyed  the  premises  to  a  bona 
fide  purchaser,'*^  nor  that  the  sheriff,  whose  term  of  office  has 
expired,  is  not  in  possession  of  the  official  documents  and  does 
not  remember  the  facts,"^^  nor  that  a  person  not  entitled  to 
redeem  has  deposited  the  amount  of  the  bid."*'  Whether  the 
sale  was  fraudulent  will  not  be  tried  on  a  motion  to  compel 
the  sheriff  to  execute  a  deed."""  An  assignee  of  the  certificate 
of  sale  cannot  compel  a  conveyance  unless  he  has  filed  the 
assignment,  with  the  certificate  of  proof  or  acknowledgment.' 


691 


§  2260.    Who  must  execute. 

AYhere  the  sheriff  dies,  is  removed  from  office,  or  becomes 

'is3  People  V.  Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504;  Remington 
Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474,  481. 

CS4  People  -v.  Haskins,  7  Wend.  463. 

uss  People  v.  Fleming.  2  N.  Y.  (2  Comst.)  484;  People  v.  Grant,  61 
App.  Div.  238,  70  N.  Y.  Supp.  504. 

686  People  V.  Grant,  61  App,  Div.  238,  70  N.  Y.  Supp.  504. 

esoa  Dixon  V.  Dixon,  89  App.  Div.  603,  85  N.  Y.  Supp.  609. 

087  People  V.  Fleming,  2  N.  Y.  (2  Comst.)  484. 

«S8  People  V.  Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504. 

esa  Matter  of  Eleventh  Ave.,  81  N.  Y.  436. 

690  Hurd  V.  Magee,  3  Cow.  35. 

6"  People    V.   Ransom,  2   N.    Y.    (2    Comst.)    490      See   post,   §  2261. 
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otherwise  disqualified  to  act,  at  any  time  after  making  a  sale 
of  real  property  under  an  execution,  his  under-sherifi:  must 
execute  the  deed.  If  the  under-sheriii  also  dies,  is  removed 
from  ofBee,  or  becomes  otherwise  disqualified  to  act,  the  sher- 
iff's successor  in  office  must  execute  the  deed.°'^  If,  when  the 
period  for  redemption  expires,  a  coroner,  or  a  person  specially 
appointed  by  the  court,  wh'o  has  sold  real  property,  by  virtue 
of  an  execution,  is  dead,  or  has  been  removed,  or,  in  the  case 
of  a  coroner,  if  he  is  no  longer  in  office,  the  court  must,  upon 
the  application  of  a  person  entitled  to  a  deed,  appoint  a  per- 
son to  execute  the  deed  accordingly.*'^  It  would  seem,  by 
analogy,  that  the  person  appointed  to  execute  the  deed  need 
not  give  security."'*  A  deed  by  a  deputy,  in  the  name  of  the 
sheriff,  is  good."'" 

§  2261.    To  whom  conveyance  to  be  executed. 

If  any  part  of  the  property  remains  unredeemed  by  a  cred- 
itor, it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon 
the  sale,  except  where  the  certificate  of  sale  has  been  assigned ; 
in  which  case,  it  must  be  conveyed  to  the  last  assignee.  Any 
part  or  parts  of  the  property  sold,  which  have  been  redeemed 
by  a  creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  re- 
deeming creditor,  except  where  he  has  assigned  the  certificate 
of  redemption,  or  has  executed  any  other  assignment  of  his 
right,  title,  and  interest  in  the  property  redeemed  by  him,  in 
which  case,  it  must  be  conveyed  to  the  last  assignee."'"  The 
deed  may  be  executed  to  a  third  person  where  so  directed 
by  the  person  redeeming.""^ 

Executor  or  administrator.     Where  a  pers'on  entitled 

to  a  deed  dies  before  the  delivery  of  the  deed,  the  sheriff  must 
execute  and  deliver  the  deed  to  his  executor  or  administrator. 

092  Code  Civ.  Proc.  §  1475. 

693  Code  Civ.  Proc.  §  1478. 

694  Sickles  V.  Hogeboom,  10  Wend.  562. 

«95Gorham  v.  Gale,  7  Cow.  739,  745;  Jackson  v.  Bush,  10  Johns.  223; 
Jackson  v.  Davis,  18  Johns.  7. 
696  Code  Civ.  Proc.  §  1472. 
«97Merritt  v.  Jackson,  1  Wend.  46. 
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The  property  so  conveyed  must  be  held,  in  trust  for  the  use  of 
the  heirs  or  devisees  of  the  decedent,  subject  to  the  dower  of  his 
widow  if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for 
the  payment  of  his  debts,  in  the  same  manner  as  land,  whereof 
he  died  seized.^'*  This  Code  section  is  imperative  in  form,  and 
precludes  the  giving  of  a  sheriff's  deed  direct  to.  an  assignee  of 
the  heirs  at  law  of  the  decedent,  notwithstanding  many  years 
have  passed  without  a  demand  for  a  deed  by  any  adminis- 
trator.''^^ 

Piling  of  assignments.  Before  an  assignee  or  his  exec- 
utor or  administrator  is  entitled  to  a  deed,  each  assignment 
under  which  the  deed  is  claimed  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county  where  the  property  is  situated,  and  must  be  filed 
in  the  ofBee  of  the  clerk  of  that  county.^""  In  other  words  the 
sheriff  cannot  be  compelled  to  give  a  deed  unless  such  condi- 
tions are  complied  with.^"^  But  it  seems,  however,  that  the 
Code  provision  is  for  the  benefit  of  the  sheriff  who  may  waive 
the  protection  of  the  statute  So  that  the  title  of  his  grantee 
will  not  be  affected  by  the  omission  to  prove  and  file  the  as- 
signment of  the  certificate.'"'^ 

§  2262.     Contents. 

The  deed  need  not  recite  the  judgment  or  execution  under 
which  the  sale  was  made,'"'  but  it  is  sufficient  if  it  appears  that 
the  judgment  and  execution  were  the  authority  under  which 
the   sheriff  acted.'"*    It  must   specify   the   purchaser,'"^   and 

«98  Code  Civ.  Proc.  §  1473;  Reynolds  v.  Darling.  42  Barb.  418. 

U90  Dixon  V.  Dixon,  89  Apf).  Div.  603,  607,  85  N.  Y.  Supp.  609,  which 
reverses  the  holding  in  the  same  ease  at  special  term    (38  Misc.  652), 

700  Code  Civ.  Proc.  §  1474. 

'01  People  V.  Ransom,  2  N.  Y.   (2  Comst.)   490. 

702  Phillips  V.  Schiffer,  64  Barb.  548,  557;  Wood  v.  Morehouse,  45  N. 
Y.  368;  Bank  of  Vergennes  v.  Warren,  7  Hill,  91. 

703Averill  v.  Wilson,  4  Barb.  180;  Jackson  v.  Pratt,  10  Johns.  381; 
Jackson  v.  Streeter,  5  Cow.  529;   Jackson  v.  Jones,  9  Cow.  182. 

704  Averill  v.  Wilson,  4  Barb.  180. 

705  Jackson  v.  Catlin,  2  Johns.  248. 
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describe  the  property  with  reasonable  certainty.'""'  A  mis- 
statement in  the  deed  of  the  day  oif  sale  is  not  fatal  where  no 
injury  results.^"'  If  the  deed  contains  a  correct  description 
of  the  premises,  a  variance  between  it  and  the  certificate  of 
sale  is  not  fatal. ^°' 

The  deed  must  distinctly  state,  in  the  granting  clause  there- 
of, whose  right,  title,  or  interest  was  sold  and  is  conveyed, 
without  naming,'  in  that  clause,  any  of  the  other  parties  to  the 
action;  otherwise  the  purchaser  is  not  bound  to  accept  the 
convej'ance,  and  the  officer  executing  it  is  liable  for  the  dam- 
ages which  the  purchaser  sustains  by  the  omission,  whether 
he  accepts  or  refuses  to  accept  it.'"* 

§  2263.    Amendment,  reformation,  and  cancellation. 

Merely  formal  defects  in  the  deed  are  amendable.''"  If  a 
deed  has  been  improvidently  executed  to  the  purchaser,  and  a 
sheriff  is  subsequently  directed  td  execute  a  deed  to  a  redeem- 
ing creditor,  the  court  will  not  direct  the  fii'st  deed  to  be  can- 
celed but  will  leave  the  creditor  to  enforce  his  rights  as  he 
shall  be  advised.''^^     A  creditor  who  is  not,  upon  his  papers, 

708  Butler  v.  Clark,  29  Abb.  N.  C.  413,  66  Hun,  444,  50  State  Rep.  133, 
21  N.  Y.  Supp.  415.  The  premises  conveyed  must,  in  all  cases,  be  spec- 
ified witb  so  much  precision  that,  from  the  description,  it  can  be  re- 
duced to  certainty,  giroonds  v.  Catlin,  2  Caines,  61,  Colem.  &  C.  Cas. 
346.  Where  two  distinct  parcels  of  land  equally  answer  the  descrip- 
tion contained  in  the  deed,  the  conveyance  will  be  held  inoperative. 
Mason  v.  White,  11  Barb.  173.  Describing  the  property  as  "supposed 
to  contain  four  hundred  acres,  whereof' one  hundred  was  struck  off"  to 
the  grantee  for  a  certain  sum,  is  too  uncertain.  Peck  v.  Mallams,  10  N. 
Y.  (6  Seld.)  509.  A  sheriff's  deed  describing  the  premises  as  "all  the 
lands  and  tenements  of  the  defendant,  situate,  lying,  and  being  in  the 
Hardenbergh  patent,"  is  void  for  want  of  a  sufficient  description.  Jack- 
son V.  Rosevelt,  13  Johns.  97;  Jackson  v.  Delancy,  13  Johns.  536.  Con- 
struction of  particular  deeds,  see  Mason  v.  White,  11  Barb.  173;  Bart- 
lett  v,  Judd,  21  N.  Y.  200. 

'»7  Holman  v.  Holman,  66  Barb.  215,  218. 

T08  Jackson  v.  Page,  4  Wend.  585. 

'»»  Code  Civ.  Proc.  §  1244. 

'i»  Brown  v.  Betts,  13  Wend.  29,  33. 

"1  People  V.  Haskins,  7  Wend.  463,  469. 
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entitled  to  redeem,  takes  nothing  by  the  sheriff's  deed,  and 
the  deed  need  not  be  set  aside  or  canceled  by  action,  before  the 
purchaser,  to  whom  the  sheriff  has  subsequently  given  a  deed, 
can  maintain  an  action  for  the  possession,  against  the  grantee 
in  the  deed  given  by  the  sheriff,  upon  the  attempted  redemp- 
tion."^    The  deed  may  be  reformed.'^' 

§  2264.    Effect. 

The  deed  extinguishes  the  lien  of  junior  judgments,'^*  or  a 
lease  given  by  the  judgment  debtor  after  the  sale."'  Recovery 
of  land  by  mistake  not  included  in  the  deed  may  be  enjoined."' 
The  deed  of  a  part  of  the  debtor 's ,  real  property  which  was 
sold,  precludes  a  second  deed  passing  the  remainder. '^^  The 
deed  may  be  recorded  with  the  same  effect  as  given  the  record- 
ation of  other  deeds.'^^' 

Estate  conveyed.     The   deed   conveys  to   the   grantee 

therein  the  right,  title,  and  interest,  which  were  sold  by  the 
sheriff.'"  The  deed  is  treated  as  if  given  by  the  judgment 
debtor  himself.  It  conveys  precisely  what  he  could  have  con- 
veyed when  the  judgment  was  docketed.'^  The  dee'd  relates 
back  to  the  time  of  the  sale'^^  and  conveys  the  interest  of  the 
debtor  at  the  time  of  the  docketing  of  the  judgment  ;''^^  and 
hence  a  purchaser  from  an  execution  purchaser  before  the 
expiration  of  the  time  to  redeem  has  the  title,  where  the  execu- 
tion purchaser  afterAvards  obtains  the  sheriff's  deed,  as  against 

Ti-  Hall  v.  Thomas,  27  Barb.  55. 
"3  Bartlett  v.  Judd,  21  N.  Y.  200. 
"1*  Ex  parte  Stevens,  i  Cow.  133. 

715  Wilson  V.  Davol,  18  Super.  Ct.   (5  Bosw.)   619. 

716  De  Riemer  v.  Cantillon,  4  Johns.  Ch.  85. 

717  Jackson  v.  Stiker,  1  Johns.  Cas.  284. 
7i8Hetzel  V.  Barber,  69  N.  Y.  1,  10. 

719  Code  Civ.  Proc.  §  1471. 

7=0  Hetzel  V.  Barber,  69  N.  Y.  1,  9. 

721  Jackson  v.  Dickenson,  15  Johns.  309;  Jackson  v.  Ramsay,  3  Cow. 
75.  So  held  where  deed  was  executed  by  successor  of  sheriff  who  exe- 
cuted the  certificate  of  sale,  more  than  forty  years  thereafter.  Dixon 
V.  Dixon,  38  Misc.  652,  78  N.  Y.  Supp.  255. 

722  Lament  v.  Cheshire,  65  N.  Y.  30. 
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a  subsequent  grantee  of  the  execution  purehaser.'^^  Notwith- 
standing it  is  not  executed  until  years  after  the  sale,  it  takes 
effect  from  the  time  when  it -might  have  been  demanded.''^* 
A  late  case  holds,  however,  that  while  ordinarily  the  deed 
relates  back,  so  far  as  necessary  to  convey  all  the  title  of  the 
debtor  at  the  time  of  the  docketing  of  the  judgment,  yet  this 
rule  has  no  application  where  upwards  of  forty  years  have 
intervened  intermediate  the  giving  of  the  certificate  and  the 
deed,  the  lien  in  the  meantime  having  ceased  on  a  legal  pre- 
sumption that  the  judgment  itself  has  been  paid.'"" 

Recitals  as  evidence.  After  the  deed  has  been  record- 
ed for  twenty  years  in  the  county  where  the  real  estate  is  situ- 
ated, it  shall  be  presumptive  evidence  of  the  facts  therein 
stated."^^  Otherwise,  the  party  claiming  title  under  a  sheriff's 
deed  must  show  a  judgment  and  execution  issued  thereon. 
The  recitals  in  the  deed  are  not  prima  facie  evidence  of  the 
issuing  of  the  execution.'^"  If  the  execution  can  not  be  found, 
however,  and  twenty  years  have  elapsed  since  the  sale,  the 
recitals  are  prima  facie  evidence  of  the  execution  provided  it 
is  also  shown  that  the  property  has  been  sold  by  a  sheriff  for 
the  enforcement  of  the  valid  lien  thereon  of  a  duly  docketed 
judgment.'^'  The  regularity  of  proceedings  to  redeem  may  be 
presumed  from  recitals  in  the  sheriff's  deed.'^* 

■23  Holman  v.  Holman,  66  Bart.  215. 

;=4Klock  V.  Cronkhite,  1  Hill,  107;  Dumond  v.  Church,  4  App.  Div. 
194,  74  State  Rep.  176,  38  N.  Y.  Supp.  557. 

724a  Dixon  V.  Dixon,  89  App.  Div.  603,  608,  85  N.  Y.  Supp.  609. 

'25  Code  Civ.  Proc.  §  1471.  This  provision  applies  only  to  execu- 
tions issued  and  sales  made  after  Sept.  1,  1877.  Goldman  v.  Kennedy, 
21  Abb.  N.  C.  362.  See,  also,  Jackson  v.  Robert's  Ex'rs,  11  Wend.  422; 
Rice  V.  Davis,  7  Lans.  393;  Phillips  v.  Shiffer,  14  Abb.  Pr.  (N.  S.)  101, 
64  Barb.  548,  7  Lans.  347;  Sandford  v.  Roosa,  12  Johns.  162;  Stafford  v. 
Williams,  12  Barb.  240. 

"« Goldman  v.  Kennedy,  21  Abb.  N.  C.  362. 

'27  Laws  1890,  c.  158;  Hume  v.  Fleet,  23  App.  Div.  185,  187,  48  N.  Y. 
Supp.  889. 

'28  Rice  V.  Davis,  7  Lans.  393. 
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§  2265.    Nature  of  Code  provisions. 

Statutes  permitting  the  redemption  of  property  from  execu- 
tion sales  are  partly  for  the  benefit  of  the  defendant  and  partly 
for  the  benefit  of  persons  holding  liens  against  the  property 
acquired  from  the  defendant  but  existing  in  subordination  to 
the  execution  sale.'^"  The  right  to  redeem  is  purely  statutory, 
and  hence  the  statutes  must  be  strictly  complied  with  though 
there  are  cases  where  a  liberal  construction  of  the  statutes  has 
been  enforced  in  furtherance  of  justice. 

§  2266.    Right  to  redeem  as  affected  by  agreements  or  acts 
of  others. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  re- 
deeming creditor,  cannot,  by  his  agreement  or  other  act,  in 
any  manner,  impair  or  prejudice  the  right  of  any  other  person 
to  redeem.^*" 

§  2267.    Bight  to  redeem  as  affected  by  homestead  act. 

The  right  to  redeem  is  not  affected  by  the  homestead  act, 
provided  the  sale  was  made  under  judgments  docketed  prior 
to  the  record  of  the  notice  of  exemption.''^ 

§  2268.     Who  may  redeem. 

Roughly  classified,  a  redemption  from  the  purchaser  or  his 
assignee  may  be  by  the  judgment  debtor,  or  by  a  judgment  or 
mortgage  creditor.  A  redemption  from  a  redeeming  creditor 
may  be  by  another  judgment  or  mortgage  creditor. 

Judgment  debtor  or  his  representatives.  The  redemp- 
tion, within  a  year,  may  be  made,  either  by  the  judgment 
debtor,  whose  right  and  title  were  sold,  or  by  his  heir,  devisee, 
or  grantee,  who  has  acquired,  by  inheritance,  devise,  deed,  sale 

720  Preeman,  Executions.  §  31.4. 

T3i>Code  Oiv.  Proc.  g  14iil.     See  Ford  v.  Knapp,  102  N.  Y.  135,  139. 

"31  Rice  V.  Davis,  7  Lans.  393. 
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by  virtue  of  a  mortgage  or  of  an  execution,  or  by  any  other 
means,  an  absolute  title  to  the  property  proposed  to  "be  re- 
deemed; or,  in  a  case  specified  in  section  1458  or  1459  of  tho 
Code,  to  a  portion  thereof.''^^  The  debtor  need  not  redeem 
in  person  but  may  do  so  by  his  agent."^  The  right  of  a  judg- 
ment debtor,  whose  title  has  been  sold  on  execution,  to  redeem 
from  the  sale,  is  personal,  not  depending  upon  the  condition 
of  his  title;  and  it  continues  for  the  period  allowed  by  law, 
though  he  may  meanwhile  have  parted  with  his  title.''*  One 
who  has  redeemed,  but  has  not  received  a  deed,  is  not  a  grantee 
of  the  debtor  within  the  statute  so  as  to  be  able  to  redeem 
from  a  sale  under  a  senior  judgment.''^  A  mortgagee  is  not  ai 
grantee  of  the  debtor.''^*  A  grantee  of  the  debtor  may  redeem, 
though  no  sheriff's  certificate  was  issued  to  the  purchaser,  and 
though  the  execution  was  voidable.^'' 

Judgment  creditor  or  mortgagee.    Eeal  property  which 

remains,  at  the  expiration  of  one  year  after  the  sale,  unre- 
deemed by  the  person  or  persons  entitled  to  redeem  it,  as  pre^ 
scribed  in  the  sections  1446  to  1448  of  the  Code,  may  be  re- 
deemed, within  three  months  after  the  expiration  of  the  year, 
by  a  creditor,  having  in  his  own  name,  or  as  executor,  admin- 
istrator, assignee,  trustee,  or  otherwise,  a  judgment  rendered,  or 
a  fiiortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon 
the  real  property  sold."'  A  judgment  creditor  cannot  redeem 
unless  his  judgment  is  a  lien  on  the  property  sold.""     Thus,  a 

"2  Code  Civ.  Proo.  §  1447. 

733  Livingston  v.  Arnoux,  56  N.  Y.  507. 

"*  Livingston  v.  Arnoux,  56  N.  Y.  507.  Even  by  assigning  to  a  re 
ceiver  in  a  creditor's  suit  against  him.  Elsworth  v.  Muldoon,  15  Abb. 
Pr.  (N.  S.)   440. 

"sLathrop  v.  Ferguson,  22  Wend.  116. 

'38  Van  Rensselaer  v.  Slieriff  of  Albany,  1  Coy/.  501. 

T87  Thomas  v.  Bogert,  33  Hun,  11. 

"8  Code  Civ.  Proc.  §§  1449,  1450.  Prior  to  1833  a  mortgage  creditor 
could  not  redeem. 

'39  Putnam  v.  Westcott,  19  Johns.  73;  Merry  v.  Hallet,  2  Cow.  497; 
Hard  v.  Magee,  3  Cow.  35;  People  v.  Baston,  2  Wend.  297;  Matter  of 
Stevens,  4  Cow.  133. 
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creditor  whose  judgment  is  docketed  after  the  debtor  has  made 
an  assignment,  cannot  redeem,  since  he  acquires  no  lien  on  the 
real    estate.'*"     So   a   judgment   creditor   whose   execution  is 
levied   on   sufficient   personal   property   to   satisfy   the   judg- 
}nent'*^  or  who  purchases  real  property  at  his  own  execution 
saJc"^  cannot  redeem  from  another  sale  since  the  lien  of  his 
judgment  is  extinguished.     A  judgment  obtained  between  the 
time  of  the  sale  and  the  time  fixed  for  redemption  is  a  lien.'*' 
Judgments  or  mortgages  made  by  the  debtor  after  his  time  to 
redeem  has  expired,  but  within  the  three  months,  will  entitle 
such  creditor  to  redeem.'**     A  creditor  under  a  senior  judg- 
ment may  redeem  from  a  sale  under  a  junior  judgment.'*" 
Any  judgment  creditor  having  a   lien   may  redeem  without 
reference  to   priority.'*"     An  agreement  with  the   debtor  to 
give  time  for  payment  of  the  judgment,'*'  or  the  purchaser's 
act  in  paying  the  judgment  under  which  the  creditor  claims 
to  redeem,  without  his  consent,'**  or  a  tender  to  the  sheriff  of 
the  amount  of  the  execution,'*"  does  not  preclude  a  redemp- 
tion by  a  creditor.     A  judgment  confessed  expressly  to  enable 
a  creditor  to  redeem,'^"  or  a  justice's  judgment,  though  ob- 
tained on  attachment,  where  the  transcript  is  duly  filed, '"^  is 
sufficient.     The  assignee  of  a  judgment  may  redeem,'""  though 
he  paid  but  a  small  sum  for  the  assignment.'"^     Where  one 

^io  People  v.  Bacon,  99  N.  Y.  275. 

T*i  Ex  parte  Lawrence,  4  Cow.  417. 

'*2  Ex  parte  Stevens,  4  Cow.  133 ;  People  v.  Easton,  2  Wend.  297. 

743  Van  Rensselaer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443;  Van 
Rensselaer  v.  Sheriff  of  Albany,  1  Cow.'sOl;  Ex  parte  Peru  Iron  Co., 
7  Cow.  540. 

744  Wood  V.  Rabe,  96  N.  Y.  414. 

"4=  Ex  parte  Peru  Iron  Co.,  7  Cow.  540. 

746  Jackson  v.  Budd,  7  Cow.  658. 

'47  Muir  V.  Leitch,  7  Barb.  341. 

748  People  V.  Beebe,  1  Barb.  379. 

740  Jackson  v.  Law,  5  Cow.  248:  People  v.  Beebe,  1  Barb.  379. 

750  Snyder  v.  Warren,  2  Cow.  518. 

751  Ex  parte  Carmichael,  5  Cow.  17. 

752  Van  Rensselaer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443. 

7=3  Bx  parte  Raymond,  1  Denio,  272.  Compare  People  v.  Bunn,  Hill 
&  D.  Supp.  265. 
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purchases  land  subject  to  a  judgment  and  afterwards  pur- 
chases at  the  execution  sale,  the  judicial  title  does  not  merge 
in  the  previous  title  so  as  to  prevent  another  judgment  cred- 
itor from  redeeming."*  The  holding  of  other  security  for  the 
judgment  debt  does  not  bar  the  creditor's  right  to  redeem 
from  a  junior  judgment  creditor.'^" 

Where  a  creditor  has  redeemed,  as  prescribed  in  section 
1450  of  the  Code,  any  other  creditor  who  might  have  redeemed 
it  from  the  purchaser,  as  prescribed  in  said  section,  may  re- 
deem it  from  the  first  redeeming  creditor,  on  complying  with 
the  conditions  imposed  by  section  1451  of  the  Code. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  mortgage  is  prior  to  that  of  the  first  redeeming  creditor's 
judgment  or  mortgage,  so  that  the  former  redeems  without 
paying  the  sum  specified  in  the  latter 's  certificate  of  satisfac- 
tion, the  latter  may,  without  executing  another  certificate  of 
satisfaction,  again  redeem  from  the  former,  or  from  any  subse- 
quent redeeming  creditor,  in  a  case  where  he  would  have  been 
entitled  to  redeem  if  his  first  certificate  had  not  been  executed ; 
and  he  has  the  same  rights,  with  respect  to  any  creditor  redeem- 
ing from  him,  as  if  his  certificate  had  been  executed  when  he 
made  his  second  redemption.''^"  This  last  Code  provision,  ac- 
cording to  Mr.  Throop,  was  prepared  in  order  to  avoid  a  pos- 
sible injustice  in  the  working  of  the  scheme  to  require  a  re- 
deeming creditor  to  satisfy  part  of  his  debt.  If  he  holds  a 
junior  lien,  he  will  naturally  expect  to  pay  the  senior  lien,  and 
will  frame  his  certificate  of  satisfaction  accordingly;  but  if 
he  chances  to  redeem  before  the  holder  of  the  senior  lien  and 
the  latter  afterwards  redeems  from  him,  the  certificate  will 
impair  both  his  right  to  redeem  and  his  right  to  enforce  his 
debt,  unless  he  has  the  protection  which  this  section  gives  him. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  sections  1449  to  1452  of  the  Code,  may  redeem  from 
the  second  or  any  other  creditor,  who  has  redeemed,  in  the 

TB<  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369. 
7C5  Muir  V.  Leitch,  7  Barb.  341. 
"6  Code  Civ.  Proc.  §  1452. 
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manner,  and  upon  the  terms  and  conditions,  prescribed  in  sec- 
tions 1451  and  1452  of  the  Code.'" 

If  the  purchaser  is  also  a  creditor  of  the  judgment  debtor, 
and  as  such  could  redeem  from  a  purchaser,  or  a  redeeming 
creditor,  he  may  avail  himself  of  his  judgment  or  mortgage, 
to  redeem  from  any  other  redeeming  creditor.'"' 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 
upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed,  can  a  creditor, 
M'^ho  has  once  redeemed,  avail  himself  of  the  same  judgment 
or  mortgage,  to  redeem  again.  But  if  either  has  another  judg- 
ment or  mortgage,  which  would  entitle  him  to  redeem,  he  may 
avail  himself  thereof  for  that  purpose  in  the  same  manner 
and  on  the  same  terms  as  any  other  creditor.'^^  The  execution 
creditor  cannot  redeem  by  virtue  of  the  judgment  on  which 
the  execution  is  issued,'""  though  the  purchase  money  was 
wholly  applied  to  prior  executions  ;'°^  but,  as  to  any  other 
judgments  he  holds,  he  has  the  same  rights  as  any  other 
creditor  ;'*^  and,  where  he  purchases  at  his  own  sale,  he  cannot 
redeem  as  a  creditor  on  a  sale  under  a  "prior"  judgment.'"^ 

Redemption  by  person  entitled  to  redeem  only  part, 

Where  a  person  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  author- 
ized to  redeem  the  property,  if  his  title  or  lien  extended  to  the 
whole,  he  may  redeem,  from  a  purchaser,  the  entire  property 
sold,  or  from  a  prior  redeeming  creditor,  the  entire  property 
redeemed  by  that  creditor;  except  that  if  his  title  or  lien  ex- 
tends to  a  distinct  parcel  only  of  one  or  more  parts  of  the 

T"  Code  Civ.  Proc.  §  1453. 
758  Code  Civ.  Proc.  §  1456. 
769  Code  Civ.  Proc.  §  1457. 

760  People  v.  Baker,   20  Wend.   602;    People  v.   Fleming,   2   N.  T.   (2 
Comst.)  484. 

761  Ex  parte  Paddock,  4  Hill,  544. 
702  People  V.  Fleming,  4  Denio,  137. 
763  Russell  V.  Allen,  10  Paige,  249. 
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property,  which  were  separately  sold,  he  can  redeem,  from  a 
purchaser,  only  the  part  or  parts  thus  separately  sold,  in  which 
his  distinct  parcel  is  included.^"*  This  Code  provision  excludes 
a  second  redeeming  creditor  from  the  right  to  redeem  from 
the  first  redeeming  creditor  a  distinct  parcel  of  the  property 
unless  the  latter  has  himself  redeemed  such  distinct  parcel. 
Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants  or  as  tenants  in  common,  in  the  property  sold,  or  in  a 
distinct  parcel  thereof  which  has  heen  separately  sold,  each  of 
them  may  redeem  the  share  or  interest  belonging  to  him.^"^ 
So  where  the  judgment  or  mortgage  of  a  creditor,  entitled  to 
redeem,  is  a  lien  on  such  an  undivided  share,  he  may  redeem 
that  undivided  share  from  a  purchaser,  or  he  may  redeem 
from  a  prior  redeeming  creditor  the  entire  property  redeem,ed 
hy  the  latter  as  if  his  lien  attached  to  the  whole.'""    , 

§  2269.    Time. 

If  the  redemption  is  made  by  the  judgment  debtor  whose 
right  and  title  was  sold,  or  by  his  assigns  or  representatives, 
it  must  be  made  within  one  year  after  the  sale."'  Judgment 
or  mortgage  creditors  may  redeem  within  three  months  after 
the  expiration  of  the  year  if  the  debtor  has  not  redeemed 
within  the  year.'"^  A  creditor,  who  might  have  redeemed 
within  fifteen  months  after  the  sale,  as  prescribed  in  sections 
1450  to  1453  of  the  Code,  may  redeem  from  any  other  redeem- 
-  ing  creditor,  although  the  fifteen  months  have  elapsed,  pro- 
vided he  redeems  within  twenty-four  hours  after  the  last 
previous  redemption.''"     The  rules  as  to  the  computation  of 

764  Code  Civ.  Proo.  §  1458.    Right  to  contribution,  see  Id.  §  1482. 

765  Code  Civ.  Proo.  §  1459.     See  People  v.  Bunn,  Hill  &  D.  Supp.  265. 
'66  Code  Civ.  Prpc.  §  1460. 

'67  Code  Civ.  Proc.  §  1446.  This  applies  equally  well  to  an  equitable 
owner.    Russell  v.  Allen,  10  Paige,  249. 

768  Code  Civ.  Proc.  §  1449;  Van  Rensselaer  v.  Sheriff  of  Onondaga 
County,  1  Cow.  443;  People  v.  Sheriff  of  Broome,  19  Wend.  87;  Morss 
V.  Purvis,  68  N.  Y.  225.  Calendar  and  not  lunar  months  are  meant. 
Snyder  v.  Warren,  2  Cow.  518. 

769  Code  Civ.  Proc.  §  1454. 
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time  have  been  considered  in  a  preceding  volume^'"  It  has 
been  held  that  when  the  last  day  falls  on  Sunday,  the  redemp- 
tion must  be  on  the  day  before. ''^^  On  the  other  hand,  it  has 
been  held  that  when  a  judgment  or  m'ortgage  creditor  redeems 
on  a  Saturday,  the  twenty-four  hours  limitation  within  which 
another  creditor  may  redeem  does  not  preclude  a  redemption 
on  Monday.'"^  The  time  for  redemption  under  a  sale  on  a 
second  judgment  is  not  affected  because  a  previous  sale  was 
made  under  a  judgment  subsequently  reversed.'''^  After  the 
time  for  redemption  has  expired,  the  court  cannot  interfere  to 
allow  it."* 

An  agreement  enlarging  the  time  to  redeem  is  valid,  in  so 
far  as  the  parties  to  the  agreement  are  concerned,"^  but  can- 
not affect  the  rights  of  third  persons  to  redeem. ^'^ 

§  2270.     Amount  necessary  to  redeem. 

The  amount  required  to  redeem  depends  on  whether  the  re- 
demption is  by  the  debtor,  a  creditor,  or  by  a  creditor  re- 
deeming from  another  redeeming  creditor. 

Eedemption  by  judgment  debtor  or  his  representatives. 

There  must  be  paid  the  sum  paid  upon  the  sale,  with  interest 

Tio  Volume  1,  p.  694.  That  day  of  sale  is  to  be  excluded,  see  Snyder 
V.  Warren,  2  Cow.  518. 

771  People  V.  Luther,  1  Wend.  42. 

772  Porter  v.  Pierce,  120  N,  Y.  217. 

773  Carlson  v.  Winterson,  147  N.  Y.  652,  657. 

774  Where  a  person  with  full  knowledge  of  all  the  facts,  but  through 
a  mistaken  belief  that  his  interest  In  real  estate  was  not  subject  to 
sale  on  execution,  has  lost  his  title  through  a  regular  sale,  judgment, 
and  execution,  and  a  conveyance  by  the  sheriff  to  the  purchaser  pur- 
suant to  the  sale  after  the  time  for  redemption  has  expired,  the  court 
has  no  power  to  permit  redemption.     Weed  v.  Weed,  94  N.  Y.  243. 

776  Miller  v.  Lewis,  4  N.  Y.  (4  Comst.)  554. 

776  Code  Civ.  Proc.  §  1461.  This  Code  provision  overrules  Miller  v. 
Lewis,  4  N.  Y.  (4  Comst.)  554,  in  so  far  as  it  holds  that  where  there  is 
a  valid  agreement  betvireen  the  judgment  debtor  whose  land  has  been 
sold  on  execution  aijd  the  purchaser,  postponing  the  time  within  which 
the  debtor  can  redeem,  a  creditor  by  judgment  obtained  subsequent  to 
such  agreement,  though  within  fifteen  months  from  the  sale,  cannot 
redeem. 
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from  the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a 
year."' 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants  or  as  tenants  in  common  in  real  property  sold  by  vir- 
tue of  an  execution,  or  in  a  distinct  parcel  thereof  which  has 
been  separately  sold,  each  of  them  may  redeem,  from  the  pur- 
chaser, as  prescribed  in  sections  1446  and  1447  of  the  Code, 
the  share  or  interest  belonging  to  him,  by  paying  a  part  of  the 
purchase  money  bid  for  the  property  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole  as  the  share 
or  interest  proposed  to  be  redeemed  bears  to  the  property  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part,  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale  at 
the  rate  of  ten  per  centum  a  year.''* 

Redemption  by  judgment  creditor  or  mortgagee.    The  ' 

sum  paid  on  the  sale,  with  seven  per  cent  interest  from  the 
time  of  the  sale,  must  be  paid  by  the  redeeming  creditor.'" 
This  rule  is  applicable  as  between  an  assignee  of  a  sheriff's 
certificate  of  sale  and  the  assignee  of  a  subsequent  judgment 
creditor  seeking  to  redeem,  notwithstanding  the  purchaser  at 
the  execution  sale  was  the  prior  judgment  creditor  himself  and 
the  amount  bid  exceeded  the  indebtedness  on  the  judgment.'*" 

Where'  a  judgment  or  mortgage  creditor  who  has  a  lien  upon 
an  undivided  share  owned  by  a  joint  tenant  or  tenant  in  com- 
mon, sold  under  an  execution,  redeems  from  a  purchaser  that 
undivided  share,  he  must  pay  him  the  same  proportion  of  the 
purchase-money  which  the  owner  must  have  paid  to  redeem  it, 
as  prescribed  in  section  14-59  of  the  Code.'" 

Redemption  by  creditor  from  redeeming  creditor.    He 

must  reimburse  to  the  first  redeeming  creditor,  his  executor, 
administrator,  or  assignee,  the  sum  paid  by  him  to  redeem 
the  property,  with  interest  at  the  rate  of  seven  per  centum  a 
year,  from  the  time  of  his  redemption.     If  the  judgment  or 

"'Code  Civ.  Proc.  §  1446. 

"8  Code  Civ.  Proc.  §  1459. 

™  Code  Civ.  Proc.  §  1450. 

"» Youmans  v.  Terry,  32  Hun,  624. 

'81  Code  Civ.  Proc.  §  1460. 

N.  Y.  Prac— 199. 
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mortgage  by  virtue  of  which  the  first  creditor  redeemed  is 
prior  to  the  judgment  or  m'ortgage  of  the  second  creditor,  the 
second  creditor  must  also  pay  to  the  first  creditor  the  sum 
specified  in  the  certificate  of  satisfaction  executed  by  him 
upon  his  redemption,  with  interest  at  the  rate  of  seven  per 
centum  a  year  from  the  time  of  his  redemption ;  unless  the  first 
redeeming  creditor's  judgment  or  mortgage  had  ceased,  when 
he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  cred- 
itor, in  which  case,  the  latter  need  not  pay  any  part  of  the 
sum,  specified  in  the  certificate.^'^  Where  a  junior  judgment 
creditor  has  redeemed,  a  prior  judgment  creditor,  who  re- 
deems from  him,  need  not  pay  such  junior  judgment.'"^  If  a 
junior  creditor  has  redeemed,  a  senior  creditor  who  had  taken 
a  transfer  of  the  certificate  of  sale,  upon  presenting  it  and 
proper  proof  of  his  j.iidgment,  need  not  pay  the  original  pur- 
chase money  to  the  sheriff.''**  As  assignee  of  a  sheriff's  cer- 
tificate of  sale,  a  judgment  creditor  merely  occupies  the  place 
of  the  original  purchaser,  and  gains  no  preference  for  his 
judgment  so  that  the  interest  thus  acquired  may  be  purchased 
by  another  judgment  creditor  without  paying  any  part  of  the 
judgment  of  the  assignee  of  the  certificate.''*'' 

§  2271.    Certificate  of  satisfaction. 

A  judgment  or  mortgage  creditor,  in  addition  to  paying  the 
amount  of  the  bid  with  interest,  must  execute  a  certificate  of 
satisfaction.''**    A   creditor   who   redeems  from   a  redeeming 

782  Code  Civ.  Proc.  §  1451.  Tender  of  original  bid,  with  interest,  is 
insufficient.  Ex  parte  Ives,  1  Hill,  639.  Junior  judgment  creditor  can- 
not redeem  without  jpayment  Of  prior  mortgage  under  which  redemp- 
tion was  had.  People  v.  Ransom,  2  Hill,  51;  followed  in  Ex  parte  New- 
ell, 4  Hill,  608.  Judgments  not  properly  authenticated  need  not  te 
paid.     Rice  v.  Davis,  7  Lans.  393. 

'83  Rosekrans  v.  Hughson,  1  Cow.  428. 

T84  People  V.  Ransom,  2  Hill,  51;  Ex  parte  Newell,  4  Hill,  608;  People 
V.  Muzzy,  1  Denio,  239. 

785  People  V.  Ransom,  4  Denio,  145. 

786  Code  Civ.  Proc.  §  1450. 
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creditor  must  also  execute  a  certificate  of  satisfaction  relating 
to  his  judgment  or  mortgage.'*' 

Contents,  filing,  etc.  The  certificate  of  satisfaction  re- 
quired to  be  executed  by  a  creditor  in  order  to  effect  a  re- 
demption of  real  property  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county;  must  describe,  with  reasonable  certainty,  the  judg- 
ment or  mortgage  under  which  he  redeems,  and  specify  the 
sum  due  thereupon;  and  must  state  that  the  redemption  satis- 
fies the  judgment  or  mortgage,  in  full,  or  to  a  specified  amount. 
It  must  be  filed  in  the  county  clerk's  office,  at  or  before  the 
time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff,  in  which  case,  the  certificate 
must  also  be  delivered  at  the  time  of  the  payment  to  the  sheriff, 
who  must  file  it  in  the  county  clerk's  office,  as  prescribed  in 
section  one  thousand  four  hundred  and  sixty-seven  of  the  Code. 
The  county  clerk,  immediately  after  the  execution  and  record- 
ing of  the  deed,  must  enter  in  his  docket  tte  satisfaction  or 
partial  satisfaction  of  a  judgment  specified  in  a  certificate  so 
filed,  as  required  by  law,  when  a  judgment  is  collected,  by 
virtue  of  an  execution.  If  a  mortgage,  specified  in  the  certifi- 
cate, is  recorded  in  his  office,  he  must  cancel  and  dischalrge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate ;  or, 
if  it  is  only  partially  satisfied,  he  must  make  a  minute  of  the 
partial  satisfaction,  upon  the  record  thereof.  If  the  property 
mortgaged  is  situated  in  a  county  in  which  there  is.  a  register, 
the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 
cate to  the  register,  who  must,  in  like  manner,  cancel  and  dis- 
charge the  mortgage  of  record,  or  make  a  minute  of  the  partial 
satisfaction  thereof.  The  clerk's  and  register's  fees,  for  per- 
forming the  services  specified  in  this  section,  must  be  paid 
by  the  sheriff,  who  may  require  the  person  entitled  to  a  deed 
to  pay  him  the  amount  thereof;  before  the  deed  is  delivered.'*' 

This  Code  section  was  not  embraced  in  the  old  Code.     It 

"'  Code  Civ.  Proc.  §  1451,  subd.  2.  But  a  second  certificate  need  not 
be  executed  wtiere  a  junior  lienor  who  has  first  redeemed  afterwards 
redeems  from  the  second  redeeming  creditor.    Code  Civ.  Proc.  §  1452. 

'88  Code  Civ.  Proc.  §  1463.     See  Benton  v.  Hatch,  122  N.  Y.  322. 
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was  prepared,  according  to  Mr.  Throop,  to  remove  the  in- 
justice and  inconsistency  of  allowing  a  creditor  to  redeem, 
under  a  judgment  or  a  mortgage,  without  impairing  his  right 
to  collect  the  whole  of  his  debt  from  the  other  property  of  the 
debtor. 

Form  of  certificate  of  satisfaction  of  Judgment. 

[Title  of  cause.] 

I,  ,  do  hereby  certify  that  a  certain  judgment  rendered  in  the 

above-entitled   action   in   favor  of and    against  for  the 

sum  of  . dollars,  of  which  I  am  now  the  owner,  and  entered  in 

the  county  clerk's   office   on  the  day  of  ,  190—, 

on  which  is  due  the  sum  of  dollars,  is  satisfied  in  full  by  the 

redemption  made  by  virtue  thereof  by  me  from  a  sale   made  under 

an  execution  against  the  property  of  by  the  sheriff  of  

county   of   certain   premises   situated   in   said   county,   described  in  a 

certificate  of   sale,   recorded   in  county   clerk's  office,    in  book 

,  at  page ,  on  the day  of ,  190—. 

[Date.]  [Signature.] 

[Acknowledge,  ojf  prove,  and  certify,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county.] 

§  2272.    Payment. 

The  payment  to  effect  a  redemption  must  be  in  cash,  unless 
the  purchaser  agrees  to  receive  something  else.^^'  Payment  by 
a  check  is  not  good  unless  it  is  presented  and  paid  before  the 
expiration  of  the  time  for  redeeming.''^''  The  payment  is  effec- 
tual though  the  payor  immediately  serves  an  injunction,  stay- 
ing it  in  the  sheriff's  hands,^^^  or  though  he  gives  immediate 
notice  to  the  sheriff  not  to  pay  over  a  portion  of  it.'^^ 

Short  payment.     A  short  payment,  though  by  mistake, 

does  not  effect  a  redemption,'^''  though  otherwise  if  caused  by 
a  miscalculation  of  the  sheriff's  special  agent. ''^^    A  trivial 

"o  stone  V.  Smith,  2  How.  Pr.  117. 

700  People  V.  Baker,  20  Wend.  602. 

'01  Ex  parte  Newell,  4  Hill,  589. 

f02  Spraker  v.  Cook,  16  N.  Y.  567. 

'03  Dickenson  v.  Gilliland,  1  Cow.  481;  Ex  parte  Peru  Iron  Co.,  7 
Cow.  540;   Hall  v.  Fisher,  1  Barb.  Ch.  53. 

'o*Hall  v.  Fisher,  1  Barb.  Ch.  53;  Id.,  3  Barb.  Ch.  637;  Id.,  9  Barb. 
17. 


§  2272  EXECUTION   AGAINST   PROPERTY.  3173 


Art.  VIII.     Redemption. — Payment. 


deficiency  may,  however,  be  disregarded.''^"  A  subsequent 
payment  of  the  deficiency  is  ineffectual."' 

Place  of  payment.     A  redemption  made  by  a  creditor 

on  or  after  the  last  day  of  the  fifteen  months  must  be  made  at 
the  sheriff's  office  of  the  county.'^'  A  redemption  cannot  law- 
fully be  made  elsewhere."^  There  are  no  limitations  as  to 
where  a  redemption  made  before  such  time  must  be  made,  and 
it  has  been  held  that  it  may  be  made  out  of  the  county  where 
the  premises  were  situated  and  sold.'°° 

To  whom  to  be  made.  If  the  debtor  or  his  representa- 
tive redeems,  the  payment  must  be  made  to  the  purchaser,  his 
executor,  administrator,  or  assignee,  or  to  the  sheriff'  who' 
made  the  sale,  for  the  use  of  the  person  entitled  thereto.'"" 
If  the  payment  is  by  a  creditor,  it  may  be  made  to  the  pur- 
chaser or  creditor,  from  whom  the  property  is  to  be  redeemed, 
his  executor,  administrator,  or  assignee ;  or  it  may  be  paid,  for 
the  use  of  the  person  so  entitled  thereto,  to  the  sheriff  who 
made  the  sale.^°^ 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by 
the  under-sheriff  or  a  deputy-sheriff,  in  behalf  of  the  sheriff) 
money  required  to  be  paid,  or  a  paper  required  to  be  delivered, 
to  the  sheriff"  in  order  to  effect  a  redemption,  at  any  time  be- 
fore the  last  day  of  the  fifteen  months  from  the  time  of  the 
sale,  may  be  paid  or  delivered,  either  to  the  sheriff,  or  to  the 
under-sheriff  or  deputy-sheriff  who  made  the  sale.'°^ 

Where  a  sheriff  dies,   is  removed  from  office,   or  becomes 

"5  Hall  V.  Fisher,  9  Bart).  17,  where  purchaser  was  held  to  be  estop- 
ped from  asserting  any  claim. 

'98  Ex  parte  Raymond,  1  Denio,  272. 

'"Code  Civ.  Proc.  §  1455;  Gilchrist  v.  Comfort,  34  N.  Y.  235;  People 
V.  Lynch,  68  N.  Y.  473. 

'98Morss  V.  Purvis,  68  N.  Y.  225;  Porter  v.  Pierce,  120  N.  Y.  217, 
221. 

'99  Rice  v.  Davis,  7  Lans.  393,  403. 

8«o  Code  Civ.  Proc.  §  1446. 

811  Code  Civ.  Proc.  §  1462;  People  v.  Baker,  20  Wend.  602. 

802  Code  Civ.  Proc.  §  1476.  This  provision  is  declaratory  of  the  rule 
under  the  original  statute.  Livingston  v.  Arnoux,  56  N.  Y.  507.  See, 
also;  People  v.  Lynch,  68  N.  Y.  473. 
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otherwise  disqualified  to  act,  at  any  time  after  making  a  sale 
of  real  property,  by  virtue  of  an  execution,  the  property,  or 
a  distinct  parcel  thereof,  may  be  redeemed  by  paying  the 
necessary  money  and  delivering  the  necessary  papers  to  his 
under-sheriff.  If  the  under-sheriff  also  dies,  is  removed  from 
office,  or  becomes  otherwise  disqualified  to  act,  the  property 
may  be  redeemed  by  paying  the  necessary  money  and  deliver- 
ing the  necessary  papers  to  the  sheriff's  successor  in  office.*"' 

Where  a  redemption  is  made  by  a  creditor,  on  or  after  the 
last  day  of  the  fifteen  months,  at  the  sheriff's  office  of  the 
county,  the  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  there- 
after, in  which  a  redemption  can  be  made,  during  the  time 
when  the  sheriff's  office  is  required  by  law  to  be  kept  open. 
In  the  absence  of  the  sheriff,  the  redemption  may  be  made  by 
paying  the  necessary  money  and  delivering  the  necessary 
papers  to  the  under-sheriff  or  to  any  deputy-sheriff  present  at 
the  sheriff's  office.  If  the  term  of  office  of  the  sheriff  who 
made  the  sale  has  expired,  and  he,  or  his  under-sheriff,  or  a 
deputy-sheriff  authorized  in  his  behalf  to  receive  the  necessary 
money  and  the  necessary  papers  is  not  present,  the  money  may 
be  paid  and  the  papers  may  be  delivered  to  the  sheriff  then  in 
office  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the  latter.*"* 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a 
person  specially  appointed  by  the  court,  as  prescribed  in  sec- 
tion 1362  or  section  1388  of  the  Code,  it  may  be  redeemed  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows:  "Money, 
required  to  be  paid,  or  a  paper,  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  at  any  time  before  the 

803  Code  Civ.  Proc.  §  1475. 

so*  Code  Civ.  Proc.  §  1455.  The  provisions  of  this  section  apply  to  a 
redemption  made  on  a  sale  by  a  person  specially  appointed  by  the 
court,  as  prescribed  in  section  1362  or  1368  of  the  Code;  and  the  qffi- 
cer,  who  sold  the  property,  must  attend,  as  the  sheriff  is  therein  re- 
quired to  attend.  If  he  is  not  present,  the  redemption  may  be  effected, 
as  prescribed  in  that  section,  for  redemption  In  a  case,  where  the  term 
of  office  of  the  sheriff,  who  made  the  sale,  has  expired. 
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last  day  of  the  fifteen  months  from  the  time  of  the  sale,  must 
be  paid  to  the  ofHcer  who  made  the  sale,  unless  the  person  en- 
titled to  redeem,  his  agent  or  attorney,  files  with  the  clerk  of 
the  county,  with  the  paper  or  papers  required  to  be  filed,  or 
to  be  delivered  to  the  sheriff,  for  the  purpose  of  effecting  the 
redemption,  his  affidavit,  to  the  effect  that  the  officer  is  dead, 
or  has  been  removed,  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office ;  or  that  after  diligent  search,  the  affiant  has 
been  unable  to  find  him  within  the  county,  in  which  case  the 
money  may  be  paid  into  court,  by  paying  it  to  the  county 
treasurer,  to  the  credit  of  the  cause,  with  like  effect,  as  where 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter.""" 

The  officer  who  made  the  sale  may  appoint  an  agent  to  re- 
ceive the  redemption  money,*"*  but  payment  should  not  be  to 
the  county  clerk  in  the  absence  of  the  sheriff  and  his  deputies, 
where  the  clerk  has  no  special  authority  from  the  sheriff.*"' 

§  2273.    Evidence  to   be  furnished  by  redeeming  judgment 
creditor. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real 
property,  as  prescribed  in  this  article,  he  must,  when  he  re- 
deems, file  in  the  county  clerk's  office  or  deliver  to  the  sheriff" 
as  the  case  requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  .judgment,  under  which  he 
claims  the  right  to  redeem,  duly  certified  by  the  county  clerk. 
■  2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  or  the  execution  thereof  must  be  proved 
by  the  affidavit  of  the  creditor  or  of  a  witness  thereto  unless  it 
has  been  filed  and  entered,  as  prescribed  in  article  three  of 
title  one  of  chapter  eleven  of  the  Code,  in  which  case  a  cer- 
tified copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stat- 

805  Code  Civ.  Proc.  §  1477. 

8«6  Hall  V.  Fisher,  9  Barb.  17. 

807  People  V.  Rathbun,  15  N.  Y.  528. 
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ing  truly  the  sum  remaining  unpaid  on  the  judgment,  at  the 
time  of  claiming  the  right  to  redeem.^"* 

If  the  person,  proposing  to  redeem,  claims  to  be  entitled  so 
to  do,  by  reason  of  his  being  an  executor  or  administrator  of  a 
person,  who,  if  living,  would  be  entitled  to  redeem,  he  must 
file  or  deliver,  with  the  other  papers  therein  prescribed,  a  cer- 
tified copy  or  a  sworn  copy  of  his  letters  testamentary,  or  let- 
ters of  administration.'""  Of  course,  where  the  judgment, 
mortgage  or  assignment  is  in  the  name  of  the  executor  or  ad- 
ministrator, there  is  no  reason  for  requiring  proof  of  his  rep- 
resentative character.  While  it  seems  that  informalities  in 
the  papers  may  be  waived,  as  by  acceptance  of  the  redemption 
money  by  the  purchaser,^'"  there  can  be  no  waiver  of  these 
requirements  as  against  a  person  entitled  subsequently  to  re- 
deem.'^^ 

Notice  that  the  evidence  must  be  filed  or  delivered  "when 
he  redeems"  so  as  to  preclude  the  furnishing  of  such  evidence 
after  the  redemption. 

Copy  of  docket  of  judgment.     A  certified  copy  of  the 

docket  of  his  judgment  must  be  presented  by  the  redeeming 
judgment  ereditor.*^^  The  certificate  need  not  be  under  seal 
nor  dated. '^^  The  copy  of  the  docket  is  insufficient  where  not 
signed  by  the  county  clerk  or  by  any  one  in  his  behalf,  espe- 
cially where  the  name  of  the  clerk  does  not  appear  in  the  be- 
ginning of  the  certificate.^"  But  it  is  sufficient,  so  far  as  the 
debtor  is  concerned,  that  one  of  several  judgments  under  which 
the  creditor  purports  to  redeem  was  properly  certified.    Other 

EOS  Code  Civ.  Proc.  §  1464. 

soa  Code  Civ.  Proc.  §  1466;  overruling  People  v,  Fleming,  2  N.  Y.  (2 
Comst.)   484. 

sio  Bank  of  Vergennes  v.  Warren,  7  Hill,  91. 

sii  Code  Civ.  Proc,  §  1488;  People  v.  Ransom,  2  N.  Y.  (2  Comst.) 
490.  This  overrules  decision  In  Wood  v.  Morehouse,  45  N.  Y.  368,  which 
held  that  the  sheriff  could  waive  recording  of  the  assignment  of  the 
certificate  of  sale. 

812  See  Waller  v.  Harris,  20  Wend.  555;  Brackett  v.  Miller,  24  Hun, 
560. 

813  People  V.  Ransom,  2  Hill,  51,  54. 
81*  Brackett  v.  Miller,  24  Hun,  580. 
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judgments  not  so  certified,  and  the  reference  to  them  in  the 
affidavit,  may  be  disregarded  as  unnecessary. ^^^-  Where'  a 
judgment  was  recovered  in  one  county  and  docketed  in  an- 
other county,  producing  a  copy  of  the  docket  in  the  latter 
county  is  sufficient. ^'° 

Assignments   of   judgment.     If   each   assignment,    not 

filed,  is  not  acknowledged  or  proved,  and  certified  in  like 
manner  as  a  deed  to  be  recorded,  proof  of  the  execution  of 
the  assignment  must  be  by  the  affidavit  of  the  creditor  or  of  a 
witness  thereto.'"  If  the  affidavit  is  made-  by  a  witness  it 
must  be  by  a  subscribing  witness,  if  there  is  one  ;"*  if  there  is 
no  subscribing  witness,  it  may  be  verified  by  the  affidavit  of 
any  one  who  saw  it  executed  and  delivered.^"  Slight  varia- 
tions in  the  verification  of  the  assignments  are  not  fatal.*^"  A 
person  on  whom  title  devolves  by  the  death  of  another,  such  as 
the  surviving  member  of  a  partnership,  need  not  prove  an 
assignment. ^^^ 

Form  of  verification  of  assignment  of  judgment. 

[Venue.] 

A.  X.,  being  duly  sworn,  says  that  he  was  present  when  the  fore- 
going assignment  of  judgment  was  executed  by  to  ,  and 

saw  said whom  he  knew  to  be  the  person  described  in  and  who 

executed  said  assignment,  execute  and  deliver  the  same. 

[Jurat.]  [Signature.] 

Affidavit  as  to  amount  due.     The  affidavit  must  state 

truly  the  sum  remaining  unpaid  on  the  judgment  at  the  time 
of  claiming  the  right  to  redeem. '^^  It  has  been  held  that  the 
affidavit  as  to  the  amount  due  may  be  made  before  the  expira- 

sisRice  V.  Davis,  7  Lans.  393. 

sieWoolsey  v.  Saunders,  3  Barb.  301. 

81T  Hall  V.  Thomas,  27  Barb.  55. 

818  Ex  parte  Aldrich,  1  Denio,  662. 

819 People  V.  Fleming,  2  N.  Y.  (2  Comst.)  484. 

820  Rice  y.  Davis,  7  Lans.  393.  SufBciency  of  afl5davit,  see  Aylesworth 
T.  Brown,  10  Barb.  167;  Matter  of  Newell,  4  Hill,  612. 

821  Nehrboss  v.  Bliss,  88  N.  Y.  600. 

822  See  People  v.  Covell,  18  Wend.  598;  People  v.  Sheriff  of  Broome, 
19  Wend.  87;  Hall  v.  Thomas,  27  Barb.  55. 
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tion  of  the  year,  i.  e.,  before  the  time  has  arrived  when  the 
creditor  has  a  right  to  redeem.*^^  An  affidavit  as  to  the 
amount  due  on  the  judgment,  made  in  good  faith,  is  sufScient 
although  the  amount  is  innocently  overstated.*^*  An  affidavit 
stating  a  certain  amount  to  be  due  "as  claimed  by  this  de- 
ponent" is  insufScient,^^^  but  a  statement  that  "there  is  un- 
paid on  the  mortgage,  as  near  as  he  can  estimate,"  a  specified 
sum,  is  sufficient. ^^"  An  affidavit  on  belief,  where  made  by  an 
agent,  is  insufficient.^"  The  affidavit  may  be  made  by  the 
redeeming  creditor,  or  his  attorney  'or  agent.*^*  One  who 
recovers  judgment  as  survivor  of  a  partnership  may  make  the 
affidavit,'-'  and  a  similarity  of  names  of  the  one  recovering 
the  judgment  and  the  one  making  the  affidavit  is  prima  facie 
evidence  of  identity.*^" 

Form  of  affidavit  of  amount  due  on  judgment. 

[Venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  Is  of  the  j.udgment  mentioned  in  the  foregoing 

copy  of  docket  of  judgment. 

II.  That  there  remains  unpaid  to  .  the  sum  of  . 

[Jurat]  [Signature.] 

§  2274.    Evidence  to  be  furnished  by  redeeming  mortgage 
creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real 
property,  as  prescribed  in  this  article,  he  must,  when  he  re- 
deems, file  in  the  county  clerk 's  office,  or  deliver  to  the  sheriff, 
the  following  evidence  of  his  right : 

823  People  V.  Ransom,  2  Hill,  51;  followed  in  Ex  parte  Newell,  4  Hill, 
608. 

82-1  Muir  V.  Leitch,  7  Barb.  341.  Contra,  Smith  v.  Miller,  25  N.  Y. 
619. 

825  People  V.  Becker,  20  N.  Y.  354. 

826  People  V.  Clarke,  37  Hun,  201. 

827  Ex  parte  Bank  of  Monroe,  7  Hill,  177. 

828  Code  Civ.  Proc.  §  1463,  subd.  3. 
820  Nehrboss  v.  Bliss,  88  N.  Y.  600. 

830  Nehrboss  v.  Bliss,  13  Wkly.  Dig.  168. 
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1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right 
to  redeem,  duly  certified  by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary 
to  establish  his  right,  acknowledged  or  proved,  and  certified, 
as  prescribed  in  the  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  redeem.*^^ 

If  the  person  proposing  to  redeem  claims  to  be  entitled  to 
do  so  by  reason  of  being  an  executor  or  administrator,  section 
1466  of  the  Code,  as  set  forth  in  the  preceding  section,  applies. 

§  2275.    Duty  of  sheriff  as  to  custody  of  redemption  papers. 

The  sheriff  to  whom  one  or  more  papers  are  delivered  must 
keep  them  open,  at  all  reasonable  times  during  the  period 
allowed  for  redemption,  to  the  inspection  of  all  persons  inter- 
ested. He  must  have  all  those  papers  at  the  sheriff's  office,  at 
the  times  when  he  is  required  to  attend  thereat,  for  the  pur- 
pose of  enabling  creditors  to  redeem,  as  prescribed  by  law; 
and  he  must  file  them  in  the  county  clerk's  office,  within  three 
days  after  the  execution  of  the  deed.*^^ 

§  2276.    Waiver  of  objections. 

Defects  in  an  attempted  redemption  may  be  waived  by  the 
execution  purchaser,  as  by  the  acceptance  of  the  money,^^^  but 
acceptance  of  the  money  from  the  county  clerk  and  imme- 
diately repaying  it  does  not  waive  the  objection  that  the  clerk 
had  no  power  to  receive  the  money.*^*  Acceptance  of  money 
from  a  stranger  waives  the  purchaser's  right  to  object  that  he 

881  Code  Civ.  Proc.  §  1465.  The  rules  laid  down  in  tlie  preceding 
section  as  to  sufficiency  of  the  certified  copy,  and  of  the  affidavit  as  to 
the  amount  du^e,  apply. 

832  Code  Civ.  Proc.- §  1467. 

833  Matter  of  Eleventh  Ave.,  81  N.  Y.  436. 
>3*  People  V.  Rathbun,  15  N.  Y.  528. 
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had  no  right  to  redeem.^"^  It  should  be  observed,  however,  as 
already  stated,  that  no  waiver  can  affect  the  right  of  any  other 
person  to  redeem. 

§  2277.     Certificate  of  redemption. 

Where  a  redemption  is  made,  the  officer  or  other  person,  to 
whom  money  is  paid,  or  a  paper  is  delivered,  for  the  pur- 
pose of  effecting  the  redemption,  must  execute  and  deliver,  to 
the  person  paying  the  money  or  delivering  the  paper,  a  cer- 
tificate, stating  all  the  facts  which  transpired  before  him,  with 
respect  to  the  redemption.^^"*  It  seems  that  this  section,  and 
the  succeeding  one,  were  chiefly  intended  to  provide  for  the 
preservation  of  evidence  that  the  sale  has  been  avoided  when 
a  redemption  is  made  by  a  judgment  debtor.  The  certificate 
can  only  be  made  by  the  persons  named  in  the  statute,  and  by 
the  one  who  made  the  sale,  or  one  lawfully  acting  in  his  be- 
half."^ Under  the  Revised  Statutes,  the  certificate  was  prima 
facie  evidence  of  the  facts  stated  therein. 

Recording.     Such  a   certificate  may  be  acknowledged 

or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  record- 
ed in  the  county  where  the  property  is  situated.  The  record- 
ing thereof,  in  the  office  of  the  clerk  or  register  of  that  county, 
in  the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording  of 
a  conveyanee.838  This  section  was  intended,  inter  alia,  to  de- 
termine who  should  have  the  right  to  a  conveyance,  when  the 
sheriff  had  power  to  Convey,  but  not  to  change  the  sheriff's 
power  to  convey.'^''  The  omission  to  have  the  certificate 
acknowledged  and  recorded  is  immaterial,  as  between  the 
debtor  and  a  subsequent  grantee  from  the  sheriff,  where  the 
former  was  in  possession  when  the  latter  took  his  deed,  that 

835  Phyfe  V.  Riley,  15  Wend.  248. 

836  Code  Civ.   Proc.   §   1469.     A  formal  receipt  is  sufficient.     Living- 
ston V.  Arnoux,  56  N.  Y.  507.     The  certificate  should  be  dated. 

837  Griffin  v.  Chase,  23  Barb.  278. 

838  Code  Civ.  Proc.  §  1470. 

839  Boyce  V.  Wight,  2  Abb.  N.  C.  163. 
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being  c'onstruetive  notice,  which  prevented  his  being  a  bona 
fide  purchaser.^*" 

§  2278.    When  redemption  is  effected  by  creditor. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has 
paid  all  the  money  required  to  be  paid,  and  filed  or  delivered 
all  the  papers,  required  to  be  filed  or  delivered ;  and  a  waiver 
of  any  of  those  requirements  is  void,  as  against  a  person  who 
is  entitled  subsequently  to  redeem.^*^  This  section  precludes 
any  waiver  affecting  a  subsequent  redeeming  creditor. 

§  2279.     Effect. 

Upon  payment  being  made,  by  a  judgment  debtor  or  his 
assigns  or  representatives,  the  sale  of  the  property  redeemed, 
and  the  certificates  of  the  sale,  as  far  as  they  relate  thereto, 
become  null  and  void.^^^  The  words  "so  far  as  they  relate 
thereto"  were  inserted  in  view  of  a  case  where  only  a  part  of 
the  property  is  redeemed.  Where  land  has  been  redeemed 
by  the  judgment  debtor,  one  who  became  a  grantee  of  the 
judgment  debtor  before  the  sale,  though  after  recovery  of  the 
judgment,  holds  free  from  any  incumbrance  by  reason  of  such 
sale,  purchase  and  certificate.**^  If  land  is  sold  on  execution 
for  not  enough  to  satisfy-  it,  and  the  defendant  redeem  it,  the 
sale  becomes  null  and  the  land  may  be  sold  again  upon  the 
same  execution  and  levy,  to  satisfy  the  balance  of  the  judg- 
ment, though  the  return  day  has  passed.***  The  efcect  of  a 
redemption  by  the  judgment  debtor  is  to  restore  a  junior  judg- 
ment, under  which  the  sale  was  also  had,  but  which  was  not 

840  Livingston  v.  Arnoux,  56  N.  Y.  507. 
s"  Code  Civ.  Proc.  §  146S. 

842  Code  Civ.  Proc.  §  1448;  Bowers  v.  Arnoux,  33  Super.  Ct.  (1  J.  & 
S.)  530.  So  a  deed  acquired  subsequent  to  the  sale  becomes  void. 
Stafford  v.  Williams,  12  Barb.  240.  It  seems  to  be  immaterial  that 
redemption  money  was  paid  by  third  person,  where  accepted.  Phyfe  v. 
Riley,  15  Wend.  .248. 

843  Boyce  v.  Wight,  2  Abb.  N.  C.  163. 

844  Wood  V.  Colvin,  5  Hill,  228.  The  same  rule  is  to  be  applied  where 
the  defendant's  grantee  redeems.    Titus  v.  Lewis,  3  Barb.  70. 
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reached  in  the  application  of  the  proceeds,  to  the  same  lien 
which  it  had  before  the  sale.**^  A  judgment  debtor  induced 
to  redeem  by  fraud  may  recover  back  the  money  paid  or  may 
affirm  the  sale.'*" 

Redemption  by  creditor.  Where  a  redemption  is  effect- 
ed by  a  creditor,  it  vests  in  him  all  right,  title,  and  interest, 
which  the  purchaser  acquired  by  the  sale.**'  A  creditor  of 
one  of  several  tenants  in  common  who  redeems  acquires  that 
tenant's  title.'*'  Redemption  by  a  junior  creditor  does  not 
extinguish  his  judgment  ;'*'  but  where  a  senior  judgment  cred- 
itor redeemed  lands  sold  by  a  junior  creditor  and  received  a 
sheriff's  deed,  the  land  being  worth  more  than  the  amount  paid 
to  redeem  and  the  amount  due  upon  the  senior  judgment,  the 
judgment  thereby  became  satisfied,  and  could  not  be  made  the 
basis  of  a  subsequent  execution.'^"  A  redemption  under  a 
satisfied  judgment  is  void.'""^ 

ART.  IX.     RETURN. 
§  2280.    What  constitutes. 

The  return  to  an  execution  consists  of  a  brief  statement  by 
the  officer  executing  the  writ  as  to  his  proceedings  thereunder, 
which  is  usually  indorsed  on  the  back  of  the  execution.  When 
so  indorsed  and  the  execution  filed  with  the  proper  clerk,  the 
return  is  complete.  When  returnable,  the  execution  must, 
together  with  the  return  thereto,  be  filed  with  the  clerk,  unless 
otherwise  specially  prescribed  by  law.'^'^  The  return  may  be 
by  mail  unless  the  officer,  making  the  return  in  the  name  of  the 
sheriff,  resides  in  the  place  where  the  clerk's  office  is  situ- 

845  Bodine  v.  Moore,  18  N.  Y.  347. 

848  Goss  V.  Mather,  46  N.  Y.  689. 
847  Code  Civ.  Proc.  §  1468. 

848Neilson  v.  Neilson,  5  ,Barb.  565;  Ford  v.  Knapp,  102  N.  Y.  135. 

849  Emmet's  Adm'rs  v.  Bradstreet,  20  Wend.   50;   Van  Home  T.  Mc- 
Laren, 8  Paige,  285. 

860  Benton  v.  Hatch,  122  N.  Y.  322. 
851  Ten  Eyck  v.  Craig,  62  N.  Y.  406. 
802  Code  Civ.  Proc.  §  23. 
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ated.'*°°  The  return  must  be  in  writing  and  signed,  in  the 
name  of  the  sheriff,  by  the  officer  who  executes  the  writ.  A 
return  by  a  deputy,  in  his  own  name,  instead  of  in  the  name 
of  the  sheriff,  is  insufficient.^^*  The  land  need  not  be  par- 
ticularly described.^^^ 

§  2281.    Who  may  make. 

The  return  should  be  made  by  the  officer  who  executed  the 
writ.  If  he  dies  or  is  removed  from  office  or  becomes  other- 
wise disqualified  to  act  before  making  the  return,  then  the  per- 
son specified  in  section  1388  of  the  Code,  already  set  forthj^^^" 
should  make  the  retum.*^^ 

§  2282.    To  whom  to  be  made. 

The  return  must  be  to  the  clerk  with  whom  the  judgment 
roll  is  filed,*^'  except  that  where  an  execution  is  issued  out 
of  a  court  other  than  that  in  which  judgment  was  rendered, 
on  filing  a  transcript,  it  must  be  returned  to  the  clerk  with 
whom  the  transcript  is  filed.*^"  But  a  return  to  the  wrong 
clerk's  office  is  a  mere  error  of  form  which  will  not  be  noticed 
on  the  application  to  set  aside  the  return  for  irregularity.^^" 

§  2283.    Time. 

The  execution,  by  its  terms,  is  required  to  be  returned  within 
sixty  days  after  its  receipt.*"^  If  a  return  nulla  bona  is  made 
in  less  than  sixty  days  the  question  as  to  the  propriety  thereof 
may  arise  either  in  an  action  against  the  sheriff  for  a  false 

853  Code  Civ.  Proc.  §  102. 

854  Simonds  v.  Catlin,  2  Gaines,  61,  Colem.  &  C.  Cas.  346. 

855  Jackson  v.  Walker,  4  Wend.  462. 

856  See  ante,  §  2199. 

857  Sheriff  who  has  gone  out  of  office  cannot  make  return.  Richards 
V.  Porter,  7  Johns.  137. 

858  Code  Civ.  Proc.  §  1366. 

859  Code  Civ.  Proc.  §  1367. 

880  Clark  v.  Dakin,  2  Barb.  Ch.  36.    To  same  effect,  Ennis  v.  Broder- 
ick,  45  Super.  Ct.  (13  J.  &  S.)  92. 
861  Code  Civ.  Proc.  §  1366. 
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return  or  as  a  defense  to  a  creditor's  bill  or  supplementary 
proceedings.  A  return  in  less  than  sixty  days  is  not  invalid, 
though  made  at  the  request  of  plaintiff's  attorney,  imless 
collusion  or  an  intention  to  ornit  to  attempt  to  collect  it  be 
shown. ^"^  So  the  court  may,  on  application,  compel  a  return 
before  the  expiration  of  such  sixty  days ;  as  where  there  is  no 
property  to  be  levied  on,  the  sheriff  will  not  be  prejudiced, 
and  unless  so  done  the  delay  will  injure  the  execution  cred- 
itor.*''^ But  if  the  execution  creditor  requests  the  sheriff  to 
make  a  return  nulla  bona  before  the  expiration  of  the  sixty 
days,  where  the  debtor  has  property  which  could  have  been 
reached  by  execution,  a  creditor's  bill  will  not  lie.*^*  Where 
a  sheriff  can  find  no  property  to  levy  on,  after  a  diligent 
search,  he  may  return  the  execution  nulla  bona  in  less  than 
sixty  days,  and  not  be  liable  for  a  false  return,  notwithstand- 
ing that  it  is  subsequently  ascertained  that  certain  property 
in  dispute  belonged  to  the  debtor.*"^  Ordinarily,  however,  a 
return  nulla  bona  before  the  expiration  of  sixty  days  is  at  the 
sheriff's  risk  unless  such  return  is  at  the  request  of  the  execu- ' 
tion  creditor.*""'  An  execution  returned  unsatisfied  will  be 
presumed  to  have  been  returned  within  sixty  days.*"  If  the 
sheriff  is  stayed  from  interfering  with  the  property  of  the 
judgment  debtor,  the  running  of  the  sixty  days  is  suspended 
during  the  continuation  of  tke  stay.*"*  But  the  officer  can- 
not, by  his  own  act,  extend  the  time  in  which  to  make  a  return 
so  as  to  protect  himself  against  the  rights  of  the  execution 

862  High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  631,  77  State  Rep. 
725,  43  N.  Y.  Supp.  684. 

863  National  Exch.  Bank  v.  Burkhalter,  22  Civ.  Proc.  R.  (Browne) 
414,  20  N.  Y.  Supp.  593. 

804  Compare  Forbes  v.  Waller,  25  N.  Y.  430. 

865  Cross  V.  Williams,  12  Wkly.  Dig.  426.  And  see  Watson  v.  Bren- 
nan,  66  N.  Y.  621;  First  Nat.  Bank  oi  Rome  v.  Dering,  S  Wkly.  Dig. 
261. 

866  Forbes  v.  Waller,  25  N.  Y.  430,  441. 

867  Bean  v.  Tonnelle,  24  Hun,  353,  1  Civ.  Proc.  R.  (McCarty)  33. 

808  Ansonla  Brass  &  Copper  Co.  v.  Conner,  103  N.  Y.  502.  See,  also. 
People  V.  Carnley,  3  Abb.  Pr.  215. 
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creditor.*'^'  Failure  to  make  a  return  within  sixty  days  is 
waived  by  the  execution  creditor  where  he  consents  to  the 
retention  of  the  writ  by  the  officer  thereafter.*'"  Tlie  objection 
that  the  execution  was  returned  prematurely  is  available  only 
on  a  direct  moti'on  on  behalf  of  the  debtor  to  set  aside  the 
return.*'^ 

§  2284.     Compelling  return. 

The  general  rules  of  practice  expressly  provide  as  to  how 
a  return  may  be  compelled.*'^  The  court  cannot  compel  a 
further  return  showing  what  goods  were  sold  and  the  price, 
to  enable  defendant  to  sue  the  officer.*"  The  motion  may  be 
refused  for  laches  in  moving.*'*  An  order  directing  a  sheriff 
to  return  an  execution  should  not  require  him  to  return  it 
"either  satisfied  or  nulla  bona. "*'^  The  sheriff  is  not  relieved 
from  his  obligations  to  make  a  return  by  the  fact  that,  prior 
to  the  return  day,  he  was  served  with  a  warrant  of  attachment 
against  the  plaintiff,  granted  upon  the  application  of  defend- 
ant as  plaintiff  in  another  action.*'" 

§  2285.     Amendment. 

An  amendment  of  the  return  may  be  ordered  by  the  court 
to  which  the  return  is  made.*"     The  amendment  may  be  al- 

869  See  McGuire  v.  Bausher,  52  App.  Div.  276,  65  N.  Y.  Supp.  382. 

870  McKinley  v.  Tucker,  6  Lans.  214. 

871  Tyler  v.  Whitney,  12  Abb.  Pr.  465;  Tyler  v.  Willis,  33  Barb.  327; 
Fenton  v.  Plagg,  24  How.  Pr.  499, 

872  Volume  1,  p.  312.  See.  also.  Code  Civ.  Proc.  §  2270.  Power  is 
Inhereiit..  Shindler  v.  Blunt,  3  Super.  Ct.  (1  Sandf.)  683.  Defendant 
may  move.  Matter  of  Dawson.  20  Abb.  N.  C.  188,  13  Civ.  Proc.  R. 
(Browne)  142.  Successor  in  office  may  be  moved  against.  Holmes  v. 
Rogers,  18  State  Rep.  652,  2  N.  Y.  Supp.  501. 

873  Shindler  v.  Blunt,  3  Super.  Ct.   (1  Sandf.)   683. 

874  Mills  V.  Hicks,  44  Super.  Ct.  (12  J.  &  S.)  527. 

876  Mollineaux  v.  Mott,  78  App.  Div.  493,  79  N.  Y.  Supp.  661. 
8"  Parker  v.  Bradley,  46  Super.  Ct.   (14  J.  &  S.)   244. 

877  Volume  1,  p.  706;  Code  Civ.  Proc.  §  725;  Williams  v.  Rogers,  5 
Johns.  163;  Davis  v.  Weyburn,  1  How.  Pr.  153.  Review  of  court's  ac- 
tion can  be  had  only  on  appeal.  Blumgart  v.  David,  1  Month.  Law 
Bui.  71. 

N.  Y.  Prac— 200. 
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lowed  even  after  the  commencement  of  an  action  for  a  false 
return.^'^  Notice  of  the  motion  for  leave  to  amend  need  not 
to  given  to  one  claiming  goods  under  a  levy  made  prior  to 
such  return.^" 

§  2286.    Setting  aside  and  cancellation. 

A  return  nulla  bona,  made  by  mistake,  may  be  set  aside 
nunc  pro  tune  as  of  the  date  when  made,  so  as  to  sustain  the 
validity  of  the  levy  as  against  other  creditors.*^"  A  return 
nulla  bona,  where  afterwards  withdrawn,  does  not,  in  an  ac- 
tion for  convei'sion,  estop  the  officer  from  proving  that  the 
goods,  which  were  converted  by  a  third  pers'on  before  the 
return,  belonged  to  the  debtor  and  had  been  levied  on.^" 

■  §  2287.     Conclusiveness. 

The  sheriff  cannot  contradict  his  return^^^  even  though  made 
by  a  deputy  in  the  sheriff's  name.^'^ 

§  2288.     Effect  of  failure  to  make  or  falsity. 

Failure  to  make  a  return,^**  or  an  incorrect  return,'"  will 
not  invalidate  the  purchaser's  title.  Furthermore  the  omis- 
sion of  the  sheriff  to  file  his  return  with  the  proper  clerk, 
within  the  sixty  days,  is  a  mere  irregularity  which  will  not 
preclude  the  issuance  of  a  second  execution  within  five  years 
as  of  course. "^^ 

ST8  People  V.  Ames,  35  N.  Y.  482. 

879  Burnham  v.  Brennan,  42  Super.  Ct.  (10  J.  &  S.)  49. 

880  Lopez  V.  Campbell,  163  N.  Y.  340;  Burnham  v.  Brennan,  42  Super. 
Ct.  (10  J.  &  S.)  49;  Barker  v.  Binninger,  14  N.  Y.  (4, Kern.)  270;  Flan- 
agan v.  Tinin,  53  Barb.  587,  37  How.  Pr.  130.  Unauthorized  erasure 
of  return  not  fatal.     James  v.  Gurley,  48  N.  Y.  163. 

881  Barker  v.  Binninger,  14  N.  Y.   (4  Kern.)  270. 

882  Townsend  v.  Olin,  5  Wend.  207. 

883  Sheldon  v.  Payne,  7  N.  Y.  (3  Seld.)  453,  10  N.  Y.  (6  Seld.)  398. 
88*  Phillips  V.  Shlffer,  14  Abb.  Pr.  (N.  S.)  101,  64  Barb.  548,  7  Lans. 

347. 

885  Jackson  v.  Sternbergh,  1  Johns.  Cas.  153. 

886  Winebrener  v.  Johnson,  7  Abb.  Pr.  (N.  S.)  202. 
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Liability  of  sheriff.     For  a  failure  to  make  a  proper 


return  of  his  proceedings,  within  the  time  prescribed,  the 
sheriff  or  other  officer  to  whom  the  execution  is  directed  and 
delivered,  is  liable  to  the  party  aggrieved,  for  the  damages 
sustained  by  him;  in  addition  to  any  fine,  or  other  imprison- 
ment or  proceeding,  authorized  by  law.*^^  Prima  facie  the 
officer  is  liable  for  the  amount  of  the  judgment  but  he  may 
show  in  mitigation  of  damages  that  the  execution  debtor  had 
no  property  on  which  the  execution  could  be  levied;'*^  but  he 
cannot  show  that  the  execution  debtor  is  still  solvent  and  that 
the  debt  may  be  collected  by  a  new  exeeution.^*^  Plaintiff 
must  prove  a  valid  judgment  but  defendant  cannot  take  ad- 
vantage of  an  irregularity  therein  which  renders  it  voidable 
though  not  void.*^" 

ART.  X.     RELIEF    AGAINST    EXECUTION. 

§  22S9.    Quashing  or  setting  aside. 

The  court  from  which  the  execution  is  issued  has  inherent 
power  to  set  aside  the  writ.  Where  voidable  but  not  void, 
the  execution  is  not  subject  to  collateral  attack,  and  can  be 
set  aside  only  by  a  direct  motion.^^^  An  execution  against  a 
receiver  can  be  vacated  on  the  ground  that  he  is  an  officer  of 
the  court,  only  by  a  motion  for  that  purpose,  with  papers 
served.^'^  The  granting  of  the  motion  is  discretionary.  The 
motion  should  be  made  in  the  action  in  which  the  execution 
is  issued,*'^  except  that  the  motion  should  be  entitled  in  both 
causes  where  the  writ  was  issued  without  notice,  contrary  to 
stipulation  between  two  judgment  creditors.*"''     The  vacating 

887  Code  Civ.  Proc.  §  102. 

sssLedyard  v.  Jones,  7  N.  Y.  (3  Seld.)  550;  Pach  v.  Gilbert,  17  Civ. 
Proc.  R.  (Browne)   399. 

889Ledyard  v.  Jones,  7  N.  Y.  (3  Seld.)  550;  overruling  Stevens  v. 
Howe,  3  Denio,  327. 

890  Forsyth  v.  Campbell,  15  Hun,  235. 

891  Wright  V.  Nostrand,  94  N.  Y.  32. 

892  Harrison  v.  Wilkin,  78  N.  Y.  390. 

893  Jackson  v.  Sheldon,  9  Abb.  Pr.  127. 
80*  Parent  v.  Kellogg,  1  How.  Pr.  70. 
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of  the  judgment  vacates  the  execution. ^''^  If  the  judgment  is 
vacated  after  the  execution  is  collected,  the  remedy  of  the 
execution  debtor  is  either  by  motion,  under  section  1323  of  the 
Code,  for  an  order  for  the  return  of  the  money  so  paid,  or  by 
action  to  recover  it.^°^  Sometimes  a  motion  to  quash  the 
execution  is  joined  with  a  motion  to  vacate  the  judgment. 
The  effect  of  setting  aside  the  sale  has  already  been  consid- 
ered.^" 

Grounds.     In  connection  with  the  discussion  as  to  the 

form  and  contents  of  an  execution  'certain  irregularities  have 
been  mentioned  as  grounds  for  setting  aside  the  execution  on 
motion.  For  example,  it  has  been  stated  that  the  execution 
will  be  set  aside  where  improperly  issued,  as  where  issued 
before  entry  of  the  judgment,  or  without  leave  of  court,  or 
in  violation  of  an  agreement  not  to  issue  it.  It  may  be  stated 
that  the  writ  will  be  quashed  whenever  it  is  made  t'o  appear 
that  it  has  been  improvidently  or  irregularly  issued,  or  that 
it  is  informal  or  defective  in  some  matter  of  substance.*'* 
But  instead  of  setting  aside  the  execution,  the  court  may  allow 
an  amendment  of  clerical  errors  or  nonprejudicial  mistakes,*"" 
or  may  allow,  nunc  pro  tunc,  in  a  proper  case,  the  doing  of 
the  act,  or  the  grant  of  a  favor,  which  would  make  the  issu- 
ance of  the  execution  regular. '"'°  Payment  of  the  judgment 
is  ground  for  quashing.""^  Informality  of  the  verdict,  arising 
from  a  mere  clerical  mistake  in  its  entry  f^  or  a  wrong  indorse- 
ment on  the  writ  as  to  the  sum  to  be  collected,  where  the  writ 
has  been  returned  nulla  bona  ;'"'^  or  the  opening  of  the  default 
on  which  the  execution  was  based,  where  the  new  judgment 

895  Spaulding  v.  Lye  a,  2  Abb.  N.  C.  203. 

896  Kidd  V.  Curry,  23  Hun,  215. 

897  See  ante,  §§  2246,  2255. 

898  8  Enc.  PI.  &  Pr.  462. 

899  Abels  V.  Westervelt,  15  Abb.  Pr.  230. 

900  Prean  v.  Garrett,  24  Hun,  161. 

801  Reed  V.  Pruyn,  7  Johns.  426;  Watson  v.  Puller,  6  Johns.  283. 
902  Updegroff  v.  Judges  of  Niagara  County,  3  Cow.  31. 
003  Barnard  v.  Darling,  1  How.  Pr.  223.     And  see  Green  v.  Seals,  2 
Caines,  254. 
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was  to  the  same  effect  as  the  default  j^"*  or  an  erroneous  re- 
cital in  the  execution  as  to  filing  of  transcript  in  another 
county,  where  it  also  correctly  recites  that  the  judgment  roll 
was  filed  in  the  same  county  :'°^  is  not  ground  for  setting  aside 
the  execution.  The  fact  that  nothing  has  been  collected  on  an 
irregular  execution  and  that  it  will  probably  be  returned 
nulla  bona  does  not  prevent  its  being  set  aside,""'  but  it  is  a 
ground  for  refusing  to  set  aside  that  the  irregularity  in  the 
execution  has  been  cured.*"'  Errors  or  irregularity  in  the 
judgment  or  in  the  proceedings  prior  to  judgment,  are  not 
grounds  unless  such  as  to  render  the  judgment  void. 

Who  may  move.     Inasmuch  as  amendable  defects  can 

be  taken  advantage  of  only  by  the  defendant  in  the  exeeu- 
tion,°°'  it  would  seem  that  ordinarily  the  motion  cannot  be 
made  by  one  not  a  party  to  the  action.^"'  Thus,  it  has  been 
held  that  a  mere  mortgagee  of  the  judgment  debtor  cannot 
move  to  set  aside  an  execution  against  the  land  mortgaged.*^" 
But  a  party  may  be  estopped  to  claim  that  the  opposing  party 
has  no  interest  to  enable  him  to  move  to  set  aside  the  execu- 
tion.'" 

Time  for  motion.     The  motion  may  be  denied  because 

of  laches  in  moving,'"  though  it  seems  that  the  motion  may 
be  made  after  the  return  of  the  execution.*" 

Notice   of   motion.     Notice   of   the   motion   should   be 

given  to  the  plaintiff  lq  the  execution. 

SOI  Tucker  -v.  Black,  1  How.  Pr.  249. 

905  Ward  v.  Sands,  4  Month.  Law  Bui.  51. 

906  Davles  v.  Skidmore,  5  Hill,  501. 

907  Oakley  v.  Becker,  2  Cow    454. 

908  Abels  V.  Westervelt,  15  Abb.  Pr.  230.  See,  also.  Smith  v.  Mc- 
Gowan,  3  Barb.  404,  409. 

909  See  Howland  v.  Ralph,  3  Johns.  20;  Duryee  v.  Botsford,  24  Hun, 
317,  319. 

910  Prink  v.  Morrison,  13  Abb.  Pr.  80. 

9H  Lambert  v.  Converse,  22  How.  Pr.  265,  268. 

9i2Aultman  &  Taylor  Co.  v.  Syme,  56  App.  Div.  165,  67  N.  Y.  Supp. 
530;  Bowman  v.  Tallman,  19  Abb.  Pr.  84,  28  How.  Pr.  482,  25  Super. 
Ct.  (2  Rob.)  632,  26  Super.  Ct.   (3  Rob.)    633. 

913  See  Plnckney  v.  Hegeman,  53  N.  Y.  31. 
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§  2290.    Injunction. 

The   general  rule  that  an  injunction  will   not  be  granted 
where  there  is  an  adequate  remedy  at  law  applies  to  an  in- 
junction  against   proceedings    on   an   execution.""     It  would 
seem  that  ordinarily  an  injunction  should  not  issue  where  the 
remedy  by  moving  to  quash  the  writ  is  adequate.     An  injunc- 
tion may  be  issued   to  restrain  the  collection  from  exempt 
property,^^'  and  financial  irresponsibility  for  damages  on  the 
part  of  the  judgment  creditor  is  ground  where  there  has  been 
an  excessive  levy.°^*     So  where  an  assignee  for  creditors  claims 
the  property  about  to  be  levied  on  as  the  pr'operty  of  the 
assignor,  an  injunction  may  be  granted  because  of  the  uncer- 
tainty and  inadequacy  of  actions  against  the  sheriff,  notwith- 
standing the  creditors  in  the  several  executions  have  given  in- 
demnity.""    But  a  levy  will  not  be  enjoined  in  behalf  of  the 
assignee  for  benefit  of  creditors  of  the  judgment  debtor  who 
claims  the  property  as  said  assignee,  merely  upon  allegations 
that  the  assignee 's  remedy  at  law  by  action  against  the  sheriff 
for  the  value  of  the  property  must  be  tardy  and  that  its  prose- 
cution would  impede  the  execution  of  his  trust."^*     The  neces- 
sity of  a  resort  to  extrinsic  evidence,  in  any  event,  to  show  the 
validity  of  plaintiff's  title  to  real  estate  as  against  a  purchaser 
at  an  execution  sale,  gives  plaintiff  a  good  cause  of  action  to 
restrain  the  sale.°^"     A  third  person  whose  goods  are  levied 
on  as  the  property  of  the  judgment  debtor  may  sue  to  enjoin 
further  proceedings,  where  the  debtor  is  financially  irrespon- 
sible."-"    An  injunction  may  be  granted  to  prevent  the  sheriff 

oi'i  Lansing  v.  Eddy,  1  Johns.  Ch.  49;  Drewson  v.  American  Surety 
Co.,  22  Wkly.  Dig.  562. 

015  Buftum  V.  Porster,  77  Hun,  27,  59  State  Rep.  833,  28  N.  Y.  Supp. 
285. 

816  Funk  V.  Brooklyn  Glass  &  Mfg.  Co.,  25  Misc.  91,  53  N.  Y.  Supp. 
1086. 

"'  Newcombe  v.  Irving  Nat.  Bank,  51  Hun,  220,  21  State  Rep.  323, 
4  N.  Y.  Supp.  37. 

918  Chittenden  v.  Davidson,  52  Super,  Ct.   (20  J.  &  S.)   421. 

9i9RlIey  V.  Schoeffel,  19  Wkly.  Dig.   438. 

920  Sickles  V.  Combs,  10  Misc.  551,  65  State  Rep.  260,  32  N.  Y.  Supp. 
181. 
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from  paying  over  the  proceeds  where  the  sale  is  illegal.""^ 
Laches  in  suing  may  preclude  relief."--  The  judgment  debtor 
is  a  necessary  party  where  a  mortgagee  sues  and  the  question 
IS  whether  the  execution  was  issued  for  too  much  and  whether 
an  assignment  of  the  judgment  was  valid. '^^  Enjoining  an 
execution  because  the  judgment  ought  not  to  be  enforced  has 
nothing  to  do  with  the  law  of  executions  and  will  not  be  con- 
sidered. 

§  2291.     Stay  of  proceedings. 

A  perpetual  stay  of  an  execution  will  be  ordered  to  prevent 
fraud  or  great  injustice,  where  complete  justice  may  be  done 
to  all  persons  concerned,"^*  as  where  the  lien  of  the  judgment 
has  expired.'^*  The  stay  may  be  granted  to  enable  the  judg- 
ment debtor  to  bring  a  cross  action  and  offset  judgments.®-* 
But  an  execution  in  ejectment  against  a  city  will  not  be  stayed 
to  give  the  city  time  for  the  exercise  of  the  right  of  eminent 
domain.®^^  Opening  a  default  does  not,  per  se,  stay  proceed- 
ings on  the  execution.®^*  Where  the  facts  are  disputed,  the 
relief  will  not  be  granted  on  motion.'^"  The  application  for 
a  stay  on  the  ground  of  payments  made,  but  not  allowed,  must 
set  forth  the  details  of  such  payment."^" 

Discharge  in  bankruptcy.     Where  defendant  has  had 

no  opportunity  to  plead  his  discharge  as  a  bankrupt  or  insol- 
vent, in  the  action,  he  may  move  for  a  perpetual  stay  of  the 
execution.®^^     The  court  may  open  the  cause  so  as  to  give  him 

921  Burkhardt  v.  Sanford,  7  How.  Pr.  329. 
922Tliursby  v.  Mills,  11  How.  Pr.  116. 
823  Warner  v.  Paine,  3  Barb.  Ch.  630. 

924  Lansing  v.  Orcott,  16  Johns.  4. 

925  Wilson  V.  Smith,  2  Code  R.  18. 

926  Knox  V.  Hexter,  42  Super.  Ct.   (10  J.  &  S.)  496. 

927  Strong  V.  City  of  Brooklyn,  12  Hun,  453. 

928  Carswell  v.  Neville,  12  How.  Pr.  445. 

929  Myers  v.  Kelsey,  19  Johns.  197;  Hewson  v.  Deygert,  8  Johns.  257. 
See,  also,  Davis  v.  Tiffany,  1  Hill,  642. 

930  Owen  V.  Jacohia,  Sheld.  455. 

931  Monroe  v.  Upton,  50  N.  Y.  593.  Motion  as  proper  remedy,  see 
Dresser  v.  Shufeldt,  7  How.  Pr.  85;   Bangs  v.  Avery,  2  How.  Pr.  49; 
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a  chance  to  try  the  question,  where  fraud  or  other  ground  im- 
peaching the  validity  of  the  discharge  is  alleged.^^^ 

ART.  XI.     LIABILITY  FOR  WRONGFUL  LEVY  OR  SALE. 

§  2292.     Two  classes  of  wrongful  levy. 

A  levy  may  be  wrongful  either  because  (1)  the  writ  does 
not  justify  any  levy  whatever  or  because  (2)  the  writ  does 
not  justify  the  levy  actually  made."^' 

S  2293.     Where  writ  does  not  justify  any  levy  whatever. 

The  liability  of  an  officer  for  levying  under  a  writ  void  or 
irregular  when  issued,  or  under  a  writ  valid  when  issued  and 
subsequently  losing  its  force  by  satisfaction  or  otherwise,  is 
limited  to  those  cases  in  which  he  has  notice,  either  on  the  face 
of  the  writ,  or  by  some  other  means,  of  the  infirmity  which 
renders  the  writ  invalid.''^*  The  sheriif  is  protected  by  an 
execution  apparently  regular  on  its  face  notwithstanding  that 
it  is,  in  fact,  void.^^^ 

Liability  of  execution  creditor.     The  execution  creditor 

is  liable  as  a  trespasser  where  the  sheriff  proceeds  under  a  void 
execution,  as  where  the  esecution  is  based  on  a  judghient 
which  has  been  satisfied  or  extinguished,'^'*  or  where  based  on 
a  judgment  rendered  after  service  of  a  summons  not  naming 
the  person  whose  property  is  taken.^'^"  So  a  sale  after  a 
tender  of  damages,  costs,  and  sheriff's  fees,  makes  the  cred- 
itor liable,  especially  where  such  tender  is  made  in  his  pres- 
ence."" It  is  no  defense  that  the  wrongdoer  afterward  sub- 
Bangs  V.  strong,  1   How.   Pr.  181;    Cramer   v,   ,   ft  Super.  Ct. 

(3  Sandf. )  700.  Recitals  of  disctiarge  as  conclusive,  see  Wall  v. 
Thorn,  14  Abb.  Pr,  292. 

832  Baker  v,  Taylor,  1  Cow.  165. 

933.  834  Freeman,  Executions,  §   272. 

835  Clearwater  v.  Brill,  63  N.  Y.  627. 

Bao  Swan  v.  Saddlemire,  8  Wend.  676;  Ruckman  v.  Cowell,  1  N.  Y. 
(1  Comst.)  505;  McGuinty  v.  Herrick,  5  Wend.  240.  Express  malice 
is  not  essential.     Brown  v.  Fleeter,  7  Wend.  301. 

93oa  Durst  V.  Ernst,  91  N.  Y.  Supp.   13. 

93T  Tiffany  v.  St.  John,  65  N.  Y.  314. 
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jects  the  same  property  to  a  valid  process."'''  If  the  execution 
is  not  void,  but  merely  voidable,  the  creditor  cannot  be  held 
liable  for  acts  done  before  the  execution  was  set  aside."^"  Pro- 
ceedings had  under  an  execution  based  on  an  erroneous  judg- 
ment do  not  become  irregular  or  unlawful  by  a  subsequent 
reversal  of  the  judgment."^"  It  need  not  appear  that  the  cred- 
itor specially  directed  the  issuing  of  the  writ."*'-  Merely  fail- 
ing to  countermand  an  execution  after  the  return  day  will  not 
support  an  action."''^  Where,  at  the  time  of  a  levy,  the  sheriff 
has  writs  in  favor  of  diff.erent  parties,  either  may  be  sued  sep- 
arately."*^ Persons  concerned  in  the  issuance  of  a  void  execu- 
tion are  jointly  and  severally  liable  for  the  damage  resulting."** 

§  2294'.    Where  writ  does  not  justify  levy  actually  made. 

In  the  absence  of  directions,  the  officer  making  the  levy  or 
sale  acts  at  his  peril  in  levying  on  property  not  belonging  to 
the  defendant  in  the  execution,  or  in  making  an  excessive 
levy,  or  in  levying  on  property  exempt  from  sale.  Issuing 
aa  execution  without  any  direction  as  to  how  it  is  to  be  en- 
forced or  as  to  what  property  is  to  be  taken,  implies  only  an 
authority  to  do  a  lawful  act  pursuant  to  its  command."*^  If 
the  officer  is  in  doubt  he  should  require  indemnity  before  pro- 
ceeding.    However,   he   is   not   liable   for   levying   on   exempt 

"•■>»  Lyon  V.  Yates,  f)2  Barb.  2S7. 

»3i)Piepgras  v.  Brlmunds,  5  Misc.  .^14,  th  N,  ¥.  Supp.  961,  23  Civ.  Proc, 
R.  (Browne)  241,  31  Abb.  N.  C.  39.  An  execution  creditor  is  not  a 
trespasser  because  the  execution  is  issued  for  too  mucb.  Peck  v.  Tif- 
fany, 2  N.  Y.  (2  Comst.)   451. 

i'loKissock  V  Grant,  34  Barb.  144;  Reinmiller  v.  Skidmore,  7  Lans. 
161. 

!'"  Newberry  v.  Lee,  3  Hill,  523.  Compare  Copley  v.  Rose,  2  N.  Y. 
(2  Comst.)  115.  But  it  must  appear  that  he  was  responsible  tor  it. 
Percival  v.  Jones,  2  Johns.  Cas.  49;  Taylor  v.  Trask,  7  Cow.  249;  Gold 
V.  Bissell,  1  Wend.  210. 

"^s  Vail  V.  Lewis,  4  Johns.  450. 

9"  Wehle  V.  Butler,  61  N.  Y.  245. 

Ml  Krelser  v.  Scofield,  9  IWisc.  200,  60  State  Rep.  839,  29  N.  Y.  Supp. 
685. 

9«Bowe  V.  Wllkins,  105  N.  Y.  322;  Welsh  v.  Cochran,  63  N.  Y.  181. 
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property  unless  he  continues  to  assert  his  rights  after  a  claim 
of  exemption  is  made,"**  or  unless  he  knows  that  the  property 
is  exempt  when  he  makes  the  levy."*'  An  offer  to  relinquish 
the  levy,  where  2nade  some  time  after  the  levy,  will  not  affect 
the  right  of  action."*^  Such  a  restoration,  even  when  ac- 
cepted, does  not  bar  the  right  of  action  but  merely  constitutes 
matter  in  mitigation  of  damages."*" 

Liability  of  execution  creditor.  If  the  execution  cred- 
itor directs  the  levy,"^"  or  approves  of  the  levy,"^^  or  in- 
demnifies the  sheriff  against  the  levy,"^^  he  is  liable;  but  it 
is  not  enough  that  his  attorney  ordered  the  levy,"'^  and  there 
is  no  presumption  that  the  creditor  directed  the  levy."'*'  So 
an  execution  creditor  present  at  the  levy,  who  refers  the  ofSeer 
to  his  attorney  for  instructions,  is  liable  for  a  wrongful  levy."'' 
So  he  is  liable  if  he  receives  the  proceeds,  with  knowledge  of 
the  facts,  and  fails  to  repudiate  the  officer's  acts."'"  He  is 
jointly  and  severally  liable  with  the  sheriff"'^  and  his  sureties 

946  Wilcox  V.  Howe,  59  Hun,  268,  12  N.  Y.  Supp.  783';  Gilewicz  v. 
Goldberg,  69  App.  Div.  438,  74  N.  Y.  Supp.  984. 

047  Frost  V.  Mott,  34  N.  Y.  253;  followed  in  Grieb  v.  Northrup,  66  App. 
Div.  86,  72  N.  Y.  Supp.  481. 

»48  Livermore  v.  Northrup,  44  N.  Y.  107.  Return  of  property  sold, 
after  sale,  does  not  bar  an  action  or  mitigate  the  damages.  Kelly  t. 
Mesier;  21  App.  Div.  253,  47  N.  Y.  Supp.  675. 

940  Hanmer  v.  Wilsey,  17  "Wend!  91;  Higgins  v.  Whitney,  24  Wend. 
379. 

950  Fonda  v.  Van  Home,  15  Wend.  631;  Stewart  v.  Wells,  6  Barb.  79. 

951  Alvord  V.  Haynes,  13  Hun,  26. 

952  Ball  V.  Loomis,  29  N.  Y.  412. 

953  Fischer  v.  Heiherington,  11  Misc.  575,  66  State  Rep.  178,  32  N.  Y. 
Supp.  795;  Averill  v.  Williams,  4  Denio,  295. 

054  Averill  v.  Williams,  1  Denio,  501. 

055  judson  V.  Cook,  11  Barb.  642;  Armstrong  v.  Dubois,  1  Abb.  Dec. 
8,  4  Keyes,  291. 

966Brainerd  v.  Dunning,  30  N.  Y.  211;  Murray  v.  Bininger,  3  Abb. 
Dec.  336,  3  Keyes,  107,  33  How.  Pr.  425;  Castle  v.  Lewis,  78  N.  X.  131. 
But  knowledge  of  attorney  is  not  knowledge  of  his  client,  the  execution 
creditor.     Bowe  v.  Wilklns,  105  N.  Y.  322. 

057  Ball  v.  Loomis,  29  N.  Y.  412. 
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on  the  indemnity  bond,'^'  where  he  indemnifies  the  sheriff  for 
making  a  levy. 

- —  Liability  of  third  person.  A  third  person  who  aids  the 
officer  in  overcoming  resistance  to  a  levy  on  goods  not  belong- 
ing to  the  debtors  is  liable  for  an  assault  and  battery.^^'  And 
an  intermeddler  who  points  out  property  to  be  levied  on  is 
liable.^^" 

B58  Dyett  V.  Hyman,  129  N.  Y.  351. 

859  See  Elder  v.  Morrison,  10  Wend.  127. 

960  Merrill  v.  Near,  5  Wend.  237. 
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As  dependent  on  issuance  of  order  of  arrest. 
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Execution  against  guardian  ad  litem,  §   2298. 

Issuance,  §  2299. 

Execution  against  property  as  condition  precedent. 
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Effect,  §  2302. 
Setting  aside,  §  2303. 
Custody,  §  2304. 

Escape. 

Discharge,  2305. 

By  lapse  of  time. 

By  direction  of  execution  creditor. 
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Successive  writs,  §  2306. 

After  escape. 

After  death  of  debtor. 

After  discharge  of  debtor  after  thirty  days 

§  2295.     General  considerations. 

In  the  preceding  chapter  relating  to  executions  against 
propertj'  some  of  the  Code  provisions  which  apply  equally 
well  to  executions  against  property  and  to  executions  against 
the  person  have  been  considered,  so  that  it  will  not  be  neces- 
sary, in  this  chapter,  to  more  than  refer  thereto.  The  pro- 
visions applicable  only  to  an  execution  against  the  person  are 
embraced  in  sections  1487  to  1495  of  the  Code.  An  execution 
against  the  person  is  often  called  a  body  execution.  It  par- 
takes of  the  nature  of  punishment  for  crime  and  hence  the 
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Code  provisions  must  be  closely  followed  to  entitle  a  party 
thereto. 

§  2296.    In  what  actions  allowable. 

Where  a  judgment  can  be  enforced  by  execution,  as  pre- 
scribed in' section  1240  of  the  Code/  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  thereupon,  in 
either  of  the  following  cases : 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action,  except  where  the  person 
to  be  arrested  is  a  woman  and  she  has  not  been  arrested  before 
judgment. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  debtor,  where  it  has  not  been  vacated.^ 
In  other  words  a  body  execution  is  proper  where  the  judgment 
is  one  enforceable  by  execution  rather  than  by  contempt  pro- 
ceedings, in  two  cases,  viz. :  the  one  where  an  order  of  arrest 
before  judgment  would  be  proper  because  the  action  is  one 
enumerated  in  section  549  of  the  Code;  the  other,  where  an 
order  of  arrest  has  been  granted,  executed,  and  not  vacated. 

As  dependent  on  nature  of  action.     Inasmuch  as  a  body 

execution  may  be  issued  "where  the  plaintiff's  right  to  arrest 
the  defendant  depends  on  the  nature  of  the  action,"  it  be- 
comes necessary  to  determine  in  what  actions  an  order  of  ar- 
rest before  judgment  can  be  granted  because  of  the  nature  of 
the  action.  Section  549  of  the  Code  enumerated  such  actions. 
Said  section  has  been  treated  of  in  the  chapter  on  arrest,^  so 
that  only  a  brief  reference  thereto  will  be  made  in  this  con- 
nection. Concisely  stated,  an  arrest  is  proper,  under  such 
section,  in  actions  to  recover  a  fine  or  penalty;*  actions  to 
recover  damages  for  a  personal  injury;^  actions  for  injury  to 

1  See  ante,  §  2200. 

2  Code  Civ.  Proc.  §  1487. 

8  Volume  2,  pp.  1278-1296,  1298,  1300. 
*  Volume  2,  p.  1279. 

6  Volume  2,  p.  1279.  Action  to  recover  damages  for  negligent  acts  of 
omission  in  action  for  personal  injuries.     Gallagher  v.  Dolan,  27  Misc. 


3198  EXECUTION    AGAINST    THE    PERSON.  §   22% 


In    what   Actions    Allowable. 


property;**  action  for  breach  of  promise  to  marry ;^  actions 
for  misconduct  or  neglect,  in  office,  or  in  a  professional  em- 

122,  57  N.  Y.  Supp.  334,  and  cases  cited.  Defendant  need  not  be  per- 
sonally negligent.  Ossman  v.  Crowley,  101  App.  Div.  597,  92  N.  Y. 
Supp.  29.  Contra,  Davids  v.  Brooklyn  H.  R.  Co.,  45  Misc.  208,  92  N. 
Y.  Supp.  220;  Lasche  v.  Dearing,  23  Misc.  722,  53  N.  Y.  Supp.  58.  Ac- 
tion for  damages  for  causing  death  by  negligence  is  an  action  for  per- 
sonal injuries.  Haines  v.  Jeroloman,  2  Civ.  Proc.  R.  (McCarty)  196. 
But  see  note  following. 

6  Volume  2,  p.  1280.  Action  to  recover  damages  for  death  by  wrong- 
ful act  is  action  for  injury  to  property.  People  v.  Gill,  85  App.  Div. 
.192,  83  N.  Y.  Supp.  l35.  An  action  against  a  common  carrier  for  non- 
'delivery  of  goods,  in  the  form  of  an  action  on  contract,  is  not  an  action 
for  the  "injury  to  property."  Catlin  v.  Adirondack  Co.,  81  N.  Y.  639. 
An  action  to  recover  damages  from  the  defendant  for  negligent  injury 
jto  property  of  the  plaintiff  in  his  possession  is  to  be  regarded  as  an 
laction  for  misfeasance  or  malfeasance,  and  not  an  action  for  breach  of 
contract  though  the  property  was  in  possession  of  defendant  by  virtue 
of  a  bailment.  Keeler  v.  Clark,  18  Abb.  Pr.  154.  Where  the  gravamen 
of  an  action  is  willful  injury  to  plaintiff's-  property,  although  the  com- 
plaint demands  an  adjudication  upon  the  construction  of  the  will  under 
Iwhich  plaintiff  claims,  an  execution  may  be  issued  against  defendant's 
person.  Niver  v.  Niver,  43  Barb.  411,  19  Abb.  Pr.  14,  29  How.  Pr.  6. 
A  complaint  alleging  a  sale  and  delivery  of  an  organ  at  an  agreed  price, 
plaintiff's  payment  of  a  sum  thereon,  and  that  defendant  took  away  the 
organ,  and  has  since  kept  it,  and  refuses  to  return  it  or  to  ■  make 
a  payment,  states  a  cause  of  action  in  tort,  and  execution  may  be 
iissued  against  the  body  of  plaintiff  for  nonpayment  of  a  judgment  for 
costs  recovered  against  him  in  the  action.  Beger  v.  Pagett,  14  Wkly. 
Dig.  386.  An  action  on  a  judgment  for  conversion,  being  itself  on 
contract,  does  not  admit  of  execution  against  the  person  being  issued, 
though  the  original  judgment  contained  a  provision  therefor.  Gottlieb 
V.  Glazier,  25  Misc.  765,  54  N.  Y.  Supp.  1020.  Where  no  order  of  arrest 
issued  in  an  action  brought  in  a  justice's  court  to  recover  chattels,  with 
damages  for  their  detention,  execution  against  the  person  cannot  issue 
on  a  recovery  of  damages  for  their  detention.  Matter  of  Short,  35  App. 
Div.  623,  54  N.  Y.  Supp.  1075.  Use  of  words  "embezzled"  and  "con- 
verted" does  not,  per  se,  make  the  complaint  one  based  on  tort.  Day 
V.  Duckworth,  17  Misc.  305,  40  N.  Y.  Supp.  378.  The  liability  of  the  con- 
signee of  goods  who  receives  them  from  time  to  time  under  an  agree- 
ment that  he  is  to  sell  them  for  consignors'  account  to  customers  of  his 
own,  to  collect  the  proceeds  and  account  to  his  consignors,  receiving 
as  compensation  a  percentage  of  the  profits  which  accrue,  is  on  con- 
tract, and  though  the  relation  is  a  fiduciary  one,  and  his  failure  to  ac- 
count is  a  violation  of  duty,  it  does  not  of  itself  amount  to  a  conversion, 
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ployment;'  actions  to  recover  damages  for  fraud  or  deceit;" 
actions  to  recover  a  chattel,  where  intent  to  defraud  is 
charged;^"  actions  for  conversion,  embezzlement,  etc.,  in  fidu- 
ciary capacity  ;^^  actions  on  contracts  vyhere  there  is  alleged 
the  existence  of  fraud  in  making  the  contract  or  in  an  attempt 
to  make  the  defendant  execution  proof  ;^^  and  actions  to  re- 
,  cover  public  property. ^^ 

An  execution  against  the  person  cannot  be  issued  in  suits 

and  on  a  judgment  against  him  in  an  action  in  which  no  order  of  ar- 
rest has  been  obtained,  an  execution  against  the  person  is  not  author- 
ized.    Wright  V.  Duffie,  23  Misc.  338,  51  N.  Y.  Supp.  255. 
T-9  Volume  2,  p.  1282. 

10  Volume  2,  p.  1282;  Lehman  v.  Mayer,  68  App.  Div.  12,  74  N.  Y.  Supp. 
194. 

11  Volume  2,  p.  1284;  Knapp  v.  Murphy,  20  App.  Div.  83,  46  N.  Y.  Supp. 
1047.  Since  the  amendment  of  1886  (c.  672),  to  Code  Civ.  Proc.  §  549, 
including  as  one  of  the  grounds  of  arrest  where  the  right  depends  on 
the  nature  of  the  action,  the  case  of  an  action  for  money  converted  by 
one  in  a  flducia.ry  relation,  an  execution  against  the  person  of  a  judg- 
ment debtor  may  be  issued  upon  a  judgment  in  such  a  case  without  an 
arrest  before  judgment.  This  follows  from  Code  Civ.  Proc.  §  1487, 
providing  that  an  execution  may  be  issued  against  the  person  of  the 
judgment  debtor,  where  the  plaintiff's  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action.  Roeber  v.  Dawson,  22  Abb.  N.  C. 
73,  21  State  Rep.  160,  3  N.  Y.  Supp.  122,  15  Civ.  Proc.  R.  (Browne) 
417.  The  allegation  that  plaintiff  received  the  money  for  which  suit  is 
brought,  in  a  fiduciary  capacity,  is  material  in  the  complaint,  in  order 
to  issue  an  execution  against  the  person.  Bussey  &  McLeod  Stove  Co. 
V.  Wilkins,  1  App.  Div.  154,  72  State  Rep.  421,  36  N.  Y.  Supp.  977; 
Steamship  Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  6  Ann.  Cas. 
65,  52  N.  Y.  Supp.  985.  In  a  complaint  for  money  received,  an  un- 
necessary allegation  that  it  was  so  received  in  a  fiduciary  capacity,  does 
not  authorize  a  direction  in  the  judgment  that  it  be  enforced  by  execu- 
tion against  the  person.  Prouty  v.  Swift,  51  N.  Y.  594.  Money  received 
by  commission  merchants  as  received  in  fiduciary  capacity.  Wood  v. 
Henry,  40  N.  Y.  124.  Money  received  by  attorney.  Sherman  v.  Grin- 
nell,  159  N.  Y.  50.  Money  received  by  banker.  Turney  v.  Guthrie,  15 
N.  Y.  Supp.  679. 

12  Volume  2,  p.  1288.  Fraud  in  contracting  only  a  part  of  the  debt  is 
not  ground  for  allowing  execution  against  the  person,  on  a  judgment 
recovered  for  the  whole  debt.  How  v.  Frear,  13  Abb.  Pr.  241,  note,  21 
How.  Pr.  343. 

13  Volume  2,  p.  1294. 
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in  equity  except  where  a  common-law  action  is  brought  on  the 
equity  side  of  the  court  for  special  reasons  giving  equity  juris- 
diction;" but  the  joinder  of  a  demand  for  equitable  relief 
does  not  preclude  the  right  to  a  body  .execution.'^ 

As  stated  in  a  preceding  volume  in  the  chapter  on  arrest/" 
an  execution  against  the  person  is  not  proper  where  an  arrest 
is  authorized  on  only  a  part  of  the  causes  of  action  set  forth 
in  the  complaint,"  notwithstanding  plaintiff  elects  to  pro- 
ceed, and  recovers  judgment,  solely  on  the  cause  of  action  on 
which  an  arrest  was  proper.^'  But  such  a  joinder  does  not 
affect  the  right  of  defendant  to  arrest  plaintiff  where  the 
former  recovers  a  judgment  for  costs.^' 

Where  the  right  to  issue  an  execution  depends  on  the  nature 
of  the  action,  it  is  not  necessary  that  an  order  of  arrest  be 
previously  granted.  But  an  execution  against  the  person, 
without  a  previous  order  of  arrest,  can  be  issued  only  where 
the  complaint  necessarily  states  a  cause  of  action  covered  by 
section  549  of  the  Code.^"  The  facts  to  authorize  the  body 
execution  must  be  pertinent  to  the  cause  of  action,  and  such 
as  must  be  proved  on  the  trial."  An  execution  against  the 
person  cannot  be  sustained  by  the  findings  of  the  judge  on 
the  trial,  if  the  complaint  shows  a  cause  of  action  for  which 
the  law  does  now  allow  arrest.^^  So  the  right  to  an  execu- 
tion against  the  person  cannot  be  made  to  appear  by  recitals 
in  the  postea  of  the  judgment  roll  as  made  up  by  the  clerk."' 

As  dependent  on  issuance  of  order  of  arrest.  The  sec- 
ond case  in  which  a  body  execution  is  authorized  is  "where 
an  order  of  arrest  has  been   granted   and   executed^'  in  the 

1*  Broome  v,  Cochran,  31  Misc.  660.  64  N.  Y.  Supp.  1043. 
15  People  7.  Fargo,  4  App,  Div.  544,  38  N.  Y.  Supp.  1004. 

18  Volume  2,  p.  1294. 

1'  Sherwood  v.  Pierce,  50  Super.  Ct.   (18  J.  &  S.)  378. 

19  Woods  V.  Armstrong,  29  Misc.  660,  62  N.  Y.  Supp.  759. 
10  Miller  v.  Scherder,  2  N,  Y.  (2  Comst.)  262. 

20  Aetna  Ins.  Co.  v,  Shuler,  28  Hun,  338. 

21  Elwood  V.  Gardner,  45  N.  Y.  349,  353. 

22  Pam  V.  Vilmar,  52  How.  Pr.  238. 

22a  Recitals  in  postea  were  stricken  out  on  motion.  Bacon  v.  Gross- 
mann,  90  App.  Div.  204,  86   N.  Y.  Supp.  66. 

23  The  order  is  executed  when  the  arrest  is  made  and  defendant  kept 
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action,  and,  if  it  was  executed  against  the  judgment  debtor, 
where  it  has  not  been  vacated. "  It  is  submitted,  though  there 
is  no  authority  so  holding,  that  this  provision  should  be  strick- 
en from  the  Code  inasmuch  as  it  can  have  no  application. 
The  reason  is  that  if  the  action  is  one  enumerated  in  section 
549  'of  the  Code  a  body  execution  may  be  issued,  as  already 
stated,  irrespective  of  whether  an  order  of  arrest  has  been 
granted;  on  the  other  hand,  the  only  other  section  author- 
izing an  order  of  arrest  is  section  550  which  is  the  substitute 
for  a  ne  exeat  and  which  provides  therefor  only  where  the 
complaint  demands  a  judgment  requiring  "the  performance 
of  an  act  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt."  It  has  already  been 
stated  that  a  body  execution  is  proper  only  where  the  judg- 
ment can  be  enforced  by  execution,  and  hence  it  would  seem 
that  a  person,  though  arrested  before  judgment  pursuant  to 
section  550  of  the  Code,  cannot  be  held  on  a  body  execution. 
Prior  to  the  amendments  of  1886  which  transferred  subdi- 
visions one,  two,  and  three  of  section  550  to  section  549,  this 
clause  was  of  practical  application  but  now  it  seems  to  be 
obsolete. 

The  fact  that  an  order  of  arrest,  granted  in  an  action,  was 
vacated  on  defendant's  motion,  will  not  prevent  the  issuance 
of  a  body  execution,  where,  subsequently  thereto,  the  com- 
plaint was  amended  so  as  to  state  a  different  cause  of  action, 
which  entitled  the  plaintiff  to  such  execution  upon  final  re- 
covery." Consent  t'o  defendant's  release  from  an  order  of 
arrest  issued  as  a  provisional  remedy  does  not  bar  the  right 
to  issue  a  body  execution.^^  It  has  been  held  that  it  is  only 
where  the  cause  of  arrest  forms  no  proper  part  of  the  cause  of 
action  and  cannot  properly  be  stated  in  the  complaint  that 
a  preliminary  order  of  arrest  is  required.^"    So  it  has  been 

in  custody.  Code  Civ.  Proc.  §  563.  Necessity  of  service  of  order.  Peo- 
ple V.  Carpenter,  46  Barb.  619. 

24Camgaii  v.  Washburn,  18  Civ.  Proc.  R.  (Browne)  77,  7  N.  Y.  Supp. 
262. 

25  Meech  v.  Loomis,  14  Abb.  Pr.  428. 

2»  Church  of  the  Redeemer  v.  Crawford.  36  Super.  Ct.  (4  J.  &  S.) 
307. 

N.  Y.  Prac— 201. 
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held  that  if  there  are  two  or  more  causes  of  action  and  the 
judgment  is  not  based  on  the  cause  of  action  on  which  the 
order  of  arrest  was  granted  but  on  one  on  which  defendant 
would  not  be  liable  to  arrest,  a  body  execution  cannot  be 
issued." 

An  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  execu- 
ted in  the  action,  and  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated.^' 

§  2297.     Persons  entitled. 

In  an  action  enumerated  in  section  549  of  the  Code  in  which 
defendant  is  liable  to  arrest  if  plaintiff  succeeds,  a  judgment 
in  favor  of  defendant  for  costs  may  be  enforced  by  a  body 
execution;^"  and  this  is  so  though  plaintiff  unites  causes  of 
action,  as  to  a  part  of  which  a  body  execution  is  improper."" 
It  is  immaterial  that  plaintiff  was  defeated  on  a  technicality, °^ 
or  that  defendant,  who  has  agreed  that  his  attorney  should 
have  the  costs,  consents  to  relieve  plaintiff  from  all  costs.'^ 
Section  15  of  the  Code  expressly  "excepts  costs  awarded  by  a 
final  judgment  from  the  prohibition  against  arrest  and  im- 
prisonment for  the  nonpayment  of  costs.  But  execution  will 
not  issue  merely  to  collect  interlocutory  costs.^^  Of  course  if 
defendant  recovers  on  a  counterclaim  he  may  have  a  body 
execution  if  otherwise  proper.^* 

27  Smitli  V.  Knapp,  30  N.  Y.  581. 

28  Code  Civ.  Proc.  §  1488;  Hovey  v.  Starr,  42  Barb.  435;  Maloy  v. 
Dagnal,  1  T.  &  C,  Addenda,  10.  When  female  may  be  arrested,  see 
volume  2,  p.  1305. 

2oLaffier  v.  Haft,  86  App.  Div.  284,  83  N.  Y.  Supp.  763;  Kloppenberg 
V.  Neefus,  6  Super.  Ct.  (4  Sandf.)  655;  Parker  v.  Speer,  16  Wkly.  Dig. 
417. 

30  Miller  v.  Scherder,  2  N.  Y.  (2  Comst.)  262. 

31.  32  Parker  v.  Spear,  62  How.  Pr.  394,  49  Super.  Ct.  (17  J.  &  S.)  1. 

33  McCullocli  v.  Hoffman,  1  Month.  T/aw  Bui.  27. 

Si  See  Code  Civ.  Proc.  §§  720,  974. 
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§  2298.    Execution  against  guardian  ad  litem. 

A  judgment  for  costs  in  favor  of  a  defendant  in  an  action  by 
an  infant  for  personal  injuries  may  be  enforced  by  execution 
against  the  person  of  the  guardian  ad  litem.'"* 

§  2299.    Issuance. 

The  rules  laid  dowa  in  sections  1375  to  1379  of  the  Code  as 
to  the  time  when  executions  in  general  may  be  issued'"  apply  to 
body  executions.  The  execution  may  be  issued,  as  of  course, 
more  than  five  years  after  the  recovery  of  judgment  where  an 
execution  against  property  has  been  issued  within  the  five 
years. '^  No  motion  need  be  made  for  leave  to  issue,  if  an  exe- 
cution against  property  has  issued  within  five  years  after  the 
entry  of  judgment.'^  The  judgment  need  not  award  the  execu- 
tion.'" The  execution  may  be  issued  to  any  county."  A  judg- 
ment recovered  in  another  county  is  not  required  to  be  dock- 
eted in  the  county  where  an  execution  against  the  person  is 
issued,  as  such  an  execution  may  issue  in  any  county,  in  a 
proper  case,  immediately  upon  the  return  unsatisfied  of  an 
execution  against  the  property  of  the  debtor  in  the  county 
where  he  resides."  "When  part  of  a  judgment  in  tort  is  as- 
signed, execution  against  the  person  may  still  issue  in  the 
uame  of  the  assignor,  for  the  full  amount  of  the  judgment.*^ 

SB  Miller  t.  Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88. 

36  See  ante,  §§  2208  et  seq. 

»7  Quigley  v.  Baumann,  29  Misc.  515,  61  N.  Y.  Supp.  966. 

38  Miller  v.  Woodhead,  52  Hun,  127,  5  N.  Y.  Supp.  88;  Kloppenberg  v. 
Neefus,  6  Super.  Ct.  (4  Sandf.)  655.  So  held,  in  effect,  where  order  of 
arrest  had  been  granted.  Bull  v.  Melliss,  13  Abb.  Pr.  241;  Humphrey 
V.  Brown,  17  How.  Pr.  481. 

39  So  held  where  order  of  arrest  had  been  granted.  How  v.  Frear, 
13  Abb.  Pr.  241,  note;  Lovee  v.  Carpenter,  3  Abb.  Pr.  (N.  S.)  309; 
Corwin  v.  Freeland,  6  N.  Y.  (2  Seld.)  560.  Where  order  of  arrest  had 
been  granted,  record  need  not  show  right  to  execution.  Corwin  v. 
Freeland,  6  N.  Y.  (2  Seld.)  560. 

40  Code  Civ.  Proc.  §  1365. 

"  Segelke  v.  Finan,  22  Abb.  N.  C.  458,  5  N.  Y.  Supp.  671. 
<2  Dougherty  v.  Gardner.  8  Abb.  N.  C.  224. 
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Payment  of  the  judgment,  to  deprive  the  creditor  of  the  right 
to  issue  a  body  execution,  must  be  actual  and  in  cash.*^ 

Execution   against   property   as    condition   precedent. 

Unless  the  judgment  debtor  is  actually  confined,  without  hav- 
ing been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of 
an  order  of  arrest  on  a  surrender  by  his  bail,  in  the  same  ac- 
tion, an  execution  against  his  person  cannot  be  issued,  until 
an  execution  against  his  property  has  been  returned,  wholly 
or  partly  unsatisfied.     If  he  is  a  resident  of  the  state,  the 
execution  against  his  property  must  have  been  issued  to  the 
county  where  he  resides.**    Prior  to  the  present  Code  it  was 
held  that  it  was  sufKeient  that  the  execution  against  property 
be  issued  to  any  county  but  now  it  is  expressly  provided  that 
such  execution  must  be  issued  to  the  county  where  the  debtor 
resides.     An  execution  against  property  is  not  issued  to  the 
county  of  the  debtor's  residence,  so  as  to  be  a  foundation  for  a 
body  execution,  where  issued  to  the  county  in  which  the  debtor 
is  incarcerated  for  crime.*^     But  where  the  execution  against 
property  has  been  issued  and  returned  unsatisfied  in  the  county 
of  the  debtor's  residence,  it  is  not  necessary  that  it  should  be  so 
issued  and  returned  in  the  county  where  the  judgment  was 
recovered,  before  issuing  a  body  execution.*"     The  judgment 
debtor  may  insist  that  the  execution  is  void,  where  he  is  not 
already  actually  confined,  unless  an  execution  against  property 
is  first  issued;*^  but  inasmuch  as  this  requirement  is  for  the 
debtor's  benefit  it  may  be  waived  by  him.*^     And  though  it  is 
irregular  to  issue  an  execution  against  the  person  before  return 
of  execution  against  property,  yet  when  the  latter  has  been 
filed,  and  it  was  by  the  sheriff's  neglect  that  the  return  has  not 

43  Codwise  v.  Field,  9  Johns.  263;  Carrigan  v.  Washburn,  18  Civ.  Proc. 
R.  (Browne)  77,  7  N.  Y.  Supp.  262. 

"Code  Civ.  Proc.  §  1489.  County  where  debtor  resides,  see  People 
v.  Van  Hoesen,  62  How.  Pr.  76.  Where  there  are  several  defendants, 
see  Bank  of  U.  S.  v.  Jenkins,  18  Johns.  305. 

*5  American  Surety  Co.  v.  Cosgrove,  40  Misc.  262,  81  N.  Y.  Supp.  945. 

*6  O'Shea  v.  Kohn,  38  Hun,  149. 

47  Bergman  v.  Noble,  45  Hun,  133. 

48  New  York  Guaranty  &  Indemnity  Co.  v.  Rogers,  71  N.  Y.  377. 
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been  indorsed,  the  defect  is  amendable,  and  the  second  execu- 
tion may  be  upheld  by  allowing  the  return  to  be  indorsed  nunc 
pro  tunc.*'  Sixty  days  need  not  intervene  between  the  issu- 
ance of  an  execution  against  property,  and  against  the  per- 
son.^" 
Simultaneous  executions  against  property  and  person. 


An  execution  against  the  person  of  the  judgment  debtor  can- 
not be  issued,  without  leave  of  the  court,  while  an  execution 
against  his  property,  issued  in  the  same  action,  remains  unre- 
tumed;  and  an  execution  against  his  property  cannot  be  is- 
sued, withoiTt  leave  of  the  court,  while  an  execution  against 
his  person,  issued  in  the  same  action,  remains  unreturned.^^ 

§  2300.    Contents. 

In  addition  to  the  description  of  the  judgment,  etc.,  which 
is  an  essential  requisite  of  all  executions,^^  the  Code  provides 
as  follows:  "An  execution  against  the  person  must  substan- 
tially require  the  sheriff  to  arrest  the  judgment  debtor  and 
commit  him  to  the  jail  'of  the  county,  until  he  pays  the  judg- 
ment or  is  discharged  according  to  law.  Except  where  it  may 
be  issued  without  the"  previous  issuing  and  return  of  an  execu- 
tion against  property,  it  must  recite  the  issuing  and  return  of 
such  an  execution,  specifying  th6  county  to  which  it  was 
issued:""  The  execution  need  not  recite  the  facts  author- 
izing the  execution,^*  but  it  must  specify  the  county  to  which 
execution  against  the  property  was  issued,^^  though  failure  to 

40  Hall  V.  Ayer,  9  Abb.  Pr.  220,  19  How.  Pr.  91. 
50  Fake  v.  Edgerton,  12  Super.  Ct.  (5  Duer)  681. 
"  Code  Civ.  Proc.  §  1490. 

62  Code  Civ.  Proc.  §§  1366,  1367.     See  ante,  §§  2220,  2221. 

63  Code  Civ.  Proc.  §  1372. 

64  Matter  of  Remsen,  2  Month.  Law  Bui.  55. 

65  People  V.  Reilly,  58  How.  Pr.  218.  But  an  execution  which  recites 
the  issue  and  return  unsatisfied  of  an  execution  against  property  in  the 
county  in  which  the  judgment  debtor  resides  need  not  recite  also  the 
issuing  of  an  execution  against  property  in  the  county  where  the  judg- 
ment was  recovered,  nor  a  statement  of  the  fact  that  the  judgment  had 
been  docketed  in  the  county  of  the  debtor's  residence.  O'Shea  v.  Kohn, 
38  Hun,  149. 
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name  such  county  is  amendable, °°  as  is  a  mistake  in  naming 
the  county."  The  want  of  a  teste  is  not  fatal."*  The  Code 
provisions  already  set  forth  as  to  whom  the  execution  must 
be  directed,  and  the  indorsement  by  the  sheriff  of  the  time 
when  received,  apply  to  body  executions.  It  has  been  held 
that  if  the  judgment  is  against  two,  execution  against  the 
person  of  one  alone  cannot  be  issued,"^  except  where  he  is  the 
only  defendant  liable  to  be  taken  on  a  body  execution  because 
an  order  of  arrest  was  granted  against  him  alone. ^''  If  the 
execution  is  based  on  a  judgment  against  joint  debtors,  and 
only  a  part  were  served  with  summons,  it  should  be  indorsed 
with  a  direction  to  the  sheriff  not  to  enforce  the  execution 
against  the  named  defendants  who  were  not  summoned."^ 

Form  of  execution. 

The  People  of  the  State  of  New  York, 

To  the  Sheriff  of  the  County  of  ,  Greeting: 

Whereas  judgment  was  rendered  on  the day  of ,  190 — , 

in  an  action  in  the court,  between ,  plaintiff,  and  , 

defendant,  in  favor  of  the  said ,  against  the  said  ,  for  the 

sum  of ,  as  appears  to  us  by  the  judgment  roll,  filed  in  the  office 

of  the  clerk  of  the  county  of ;  and  wHereas  the  said  judgment 

was  docketed  in  the  office  of  the  clerk  of  your  county  on  the  

day  of  ,  190 — ;   and  whereas  an  execution  against  the  property 

of  the  judgment  debtor  has  been  duly  issued  to  the  sheriff  of  the  county 
of  .  where  the  said  judgment  debtor  resides,  and  has  been  re- 
turned unsatisfied,  and  the  sum  of dollars  is  now  actually  due 

thereon : 

Therefore  we  command  you,  that  you  arrest  the  said  judgment  debtor 
and  commit  him  to  the  jail  of  your  county  until  he  pay  the  said  judg- 
ment, or  is  discharged  according  to  law,82  and  that  you  return  this 

66  Walker  v.  Isaacs,  36  Hun,  233;  Eads  v.  Wynne,  79  Hun,  463,  29 
N.  Y.  Supp.  983. 

57  Steamship  Richmond  Hill  Co.  v.  Seager,  31  App.  Div.  288,  294,  52 
N.  Y.  Supp.  985. 

68  People  V.  Van  Hoesen,  62  How.  Pr.  76. 

69  Farmers'  &  Mechanics'  Nat.  Bank  v.  Crane,  15  Abb.  Pr.  (N.  S.)  434. 
eo  Whitman  v.  James,  14  Wkly.  Dig.  214,  10  Daly,  490. 

61  Code  Civ.  Proc.  §§  1934,  1935. 

62  Omission  of  words  "or  be  discharged  according  to  law"  is  not  fatal. 
Hutchinson  v.  Brand,  9  N.  Y.  (5  Seld.)  208. 
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execution  witMn   sixty  days  after  its   receipt  by  you  to  tlie   clerk  of 

.63 

Witness,  ,  at ,  the day  of .  190 — . 

[Signature  of  attorney.] 

§  2301.    Making  the  arrest. 

The  rules  as  to  the  mode  of  making  the  arrest  are  the  same 
as  those  already  laid  down  where  the  arrest  is  before  judg- 
ment.^* A  sheriff  cannot  arrest  a  debtor  under  a  body  execu- 
tion except  in  the  county  where  the  sheriff  resides."^  After 
the  arrest  is  made,  the  debtor  cannot  require  the  officer  to 
make  a  levy  or  accept  anything  other  than  money  to  satisfy 
the  execution.^^ 

§  2302.    Effect. 

Imprisonment  under  a  body  execution  suspends  the  lien  of 
the  judgment,  and  the  right  to  enforce  it,  during  the  continu- 
ance of  the  judgment,"^  so  as  to  bar  the  creditor  from  any 
other  remedy  for  the  collection  of  the  debt  during  such  time. 
During  that  time  no  action  can  be  maintained  by  the  judg- 
ment creditor  against  one  standing  as  surety  for  the  debtor,  or 
to  enforce  collateral  securities  for  the  payment  of  the  judg- 
es Omission  of  a  clause  requiring  the  sheriff  to  return  it  to  the.  proper 
clerk  within  sixty  days  from  its  receipt  is  amendable.  Benedict  & 
Burnham  Mfg.  Co.  v.  Thayer,  20  Hun,  547;  Id.,  21  Hun,  614.  Leave  to 
amend  execution  against  the  person  by  inserting  proper  direction  as 
to  return  should  be  granted  as  a  matter  of  course,  if  the  defect  is  not 
matter  of  substance.  Id. 
64  Volume  2,  pp.  1336-133S. 

«B  Fisher  y.  Louny,  41  Misc.  552.  85  N.  Y.  Supp.  115. 
«6Blakely  v.  Weaker,  46  Hun,  174. 
,  "Hoyle  V.  McCrea,  42  App.  Div.  313,  59  N..  Y.  Supp  200;  Ryle  v. 
Falk,  24  Hun,  255.  Taking  defendant's  body  in  execution,  suspends 
the  lien  of  the  judgment,  and  a  sale  of  his  land  upon  a  junior  judg- 
ment confers  title  free  from  that  lien.  Jackson  v.  Benedict,  13  Johns. 
533;  Chapman  v.  Hatt,  11  Wend.  41.  The  principle  that  title  passes 
upon  recovery  of  a  judgment  for  conversion  and  satisfaction  of  the 
judgment  is  not  applicable  where  there  has  been  no  actual  payment 
or  satisfaction,  but  only  imprisonment  under  the  judgment.  Goff  v. 
Craven,  34  Hun,  150. 


3208  EXECUTION    AGAINST    THE    PERSON.  §   2303 


Effect. 


ment."^  The  imprisonment  is  a  satisfaction,  for  the  time  be- 
ing, notwithstanding  the  debtor  is  admitted  to  the  jail  limits, 
though  it  is  otherwise  after  the  debtor  escapes.^'  After  a 
discharge  by  the  expiration  of  three  or  six  months,^"  or  on 
executing  an  assignment,'^  other  remedies  may  be  resorted 
to,  but  a  second  bodj'  execution  cannot  be  issued.  At  com- 
mon law  the  voluntai'y  release  of  a  judgment  debtor  arrested 
under  a  body  execution  operated  as  an  absolute  satisfaction 
of  the  judgment  notwithstanding  any  agreement  to  the  con- 
trary by  the  parties,  so  as  to  preclude  a  second  execution;'^ 
but  permitting  the  imprisoned  debtor  to  visit  his  sick  wife 
on  condition  that  he  shall  return  the  same  day  does  not  oper- 
ate as  a  satisfaction  of  the  judgment.''  It  is  submitted  that 
the  voluntary  discharge  of  the  pris'oner  should  preclude  an- 
other body  execution  but  should  not  prevent  enforcement  of 
the  judgment  in  any  other  way ;  and  this  is  the  rule  laid  down 
by  the  Code  where  the  creditor  discharges  the  debtor  after 
imprisonment  for  thirty  days  or  more.'* 

§  2303.     Setting  aside. 

The  court  from  which  the  writ  issues  has  inherent  power, 
on  motion,  to  set  aside  the  execution.'^  It  will  not  be  set 
aside  upon  the  ground  of  irregularity  in  the  entry  of  the 
judgment  upon  which  it  is  issued,"  'nor  on  the  ground  that 

68  Koenig  v.  Steckel,  58  N.  Y.  475. 

69  McGuinty  v.  Herrick,  5  Wend.  240;  Code  Civ.  Proc.  §  1492;  Vidrard 
v.  Fradneburg,  53  How.  Pr.  339. 

70  Code  Civ.  Proc.  §  111;  Sandman  v.  Seaman,  84  Hun,  337,  32  N.  Y. 
Supp.  338. 

"Code  Civ.  Proc.  §  2213;   Prusia  v.  Brown,  45  Hun,  80. 

"  Green  v.  Young,  48  State  Rep.  571,  27  N.  Y.  Supp.  255,  wMch  held 
that  such  rule  still  prevails.  Rowe  v.  Guilleaume,  15  Hun,  462;  Pow- 
ers V.  Wilson,  7  Cow.  274;  Utica  Ins.  Co.  v.  Power,  3  Paige,  365.  But 
stipulation  between  creditor  and  debtor  that  irregular  execution  be 
set  aside  is  not  such  a  consent  as  to  operate  as  a  satisfaction  of  the 
judgment.     Woodruff  v.  McGuire,  1  City  Ct.  R.  281. 

'3  Hoyle  V.  McCrea,  42  App.  Div.  313,  59  N.  Y.  Supp.  200. 

■a  Code  Civ.  Proc.  §  1494. 

75  Pinckney  v.  Hegeman,  53  N.  Y.  31,  34. 

76  Crosby  v.  Root,  19  Misc.  359,  43  N.  Y.  Supp.  512. 
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the  judgment  is  irregular  in  form,"  but  should  be  set  aside 
if  no  execution  against  property  has  been  issued.''  No  ex- 
trinsic facts  raay  be  considered  on  the  motion  where  no  order 
of  arrest  has  been  granted.'^  On  setting  aside  the  execution 
because  of  a  technical  irregularity  therein,  the  court  may  im- 
pose the  condition  that  the  moving  party  stipulate  not  to  sue 
for  false  imprisonment,'"  as  it  may  where  the  moving  party 
is  guilty  of  laches  and  misleading  acts;'^  but  where  the  exe- 
cution is  unlawfully  issued,*^  or  where  the  person  arrested  was 
privileged  from  arrest,'"  no  su.ch  condition  can  be  imposed. 
Of  course  the  setting  aside  of  the  execution  discharges  the 
debtor  from  imprisonment.'*  The  execution  becomes  dead  so 
that  an  arrest  thereunder  cannot  be  made  after  the  reversal 
of  the  order  setting  aside  the  execution.'^ 

§  2304.    Custody. 

The  person  arrested  is  to  be  kept  in  custody  at  his  own  ex- 
pense until  he  satisfies  the  judgment  rendered  against  him  or 
until  his  discharge  according  to  law,'^  or  until  the  expiration  of 
three,  or  six,  months,  according  to  the  amount  of  the  judg- 
ment.'^ The  giving  of  an  undertaking,  to  entitle  the  debtor 
to  the  liberties  of  the  jail,  has  been  considered  in  the  chapter 
on  arrest."  The  support  of  a  prisoner  is  a  county  charge 
where  he  makes   oath  that  he  is  unable  to  support  himself 

"  Compare  People  v.  Gorman,  38  State  Rep.  891,  14  N.  Y.  Supp.  547. 
'sNoe  V.  Christie,  15  Abb.  Pr.   (N.  S.)    346. 

"Church  of  the  Redeemer  v.  Crawford,  36  Super.  Ct.  (4  J.  &  S.) 
307,  317. 

80  Walker  v.  Isaacs,  36  Hun,  233. 

81  Sherwood  v.  Pierce,  50  Super.  Ct.   (IS  J.  &  S.)  378. 
82Chapin  v.  Foster,  101  N.  Y.  1. 

83  Scofield  V.  Kreiser,"  61  Hun,  368,  16  N.  Y.  Supp.  126. 

84  Pinckney  v.  Hegeman,  53  N.  Y.  31,  34. 

85  Carrigan  v.  Washburn,  18  Civ.  Proc.  R.  (Browne)  79,  9  N.  Y.  Supp. 
541. 

86  Code  Civ.  Proc.  §  110. 
8'  See  post,  2305. 

88  Volume  2,  pp.  1376-1380. 
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during  his  imprisonment.^'  The  sums  which  may  be  charged 
against  the  person  imprisoned  and  the  charges  which  are  pro- 
hibited and  the  necessities  and  luxuries  which  the  prisoner 
may  command,  on  paying  therefor,  are  specifically  regulated 
by  the  Code."" 

Escape.     An  escape  is  said  to  be  voluntary  where  it  is 

by  the  consent  of  the  officer."  A  negligent  escape  is  distin- 
guished from  a  voluntary  one  in  that  it  implies  the  omission 
of  some  duty  or  a  default  on  the  part  of  the  sheriff. "^  Where 
an  undertaking  for  jail  liberties  has  been  executed,  the  going 
at  large,  beyond  the  liberties  of  the  jail,  by  a  prisoner,  without 
the  assent  of  the  party  at  whose  instance  he  is  in  custody,  is 
an  escape."^  In  such  a  case,  the  sherifi!  is  answerable  for  the 
debt,  damages,  or  sum  of  money,  for  which  the  prisoner  was 
committed."*  If  a  judgment  is  recovered  against  the  sheriff, 
and  due  notice  to  defend  is  given  the  prisoner  and  his  sureties, 
it  is  conclusive  evidence  of  his  right  to  recover  against  the 
prisoner  and  sureties  on  the  undertaking  as  to  any  matter 
which  was,  or  mi^ht  have  been,  controverted,  in  an  action 
against  the  sheriff."' 

Where  there  is  an  escape  the  execution  debtor  may  either 
sue  the  sheriff  for  damages,  or  may  issue  a  second  body  exe- 
cution,"^ or  may  issue  a  second  execution  .against  property."' 

The  sheriff  is  liable  for  an  escape  unless  he  can  show  that 

89  Code  Civ.  Proc    §  112. 

00  Code  Civ.  Proc.  §§  113-117. 

01  Tillman  v.  Landing,  4  Johns.  47:  Loosey  v.  Orser  17  Super.  Ct.  (4 
Bosw.)  391. 

82  Tillman   v.  Lansing,  4   Johns.  45. 

93  Code  Civ.  Proc.  §  155;  Cosgrove  v.  Bowe,  2  Civ.  Proc.  R.  (Browne) 
61. 

'■>■'  Code  Civ.  Proc.  §  158,  subd.  2.  Amount  of  judgment  Is  measure 
o(  damages.  Dunford  v.  Weaver,  21  Hun,  349,  354;  Zenner  v.  Blessing. 
25  State  Rep.  822,  4  N.  Y.  Supp.  866:  Hutchinson  v.  Brand,  6  How,  Pr 
73.  Proof  of  debtor's  insolvency  cannot  be  received  in  mitigation  oi 
damages.     Zenner  v.  Blessing,  25  State  Rep.  822,  4  N.  Y.  Supp.  866. 

05  Code  Civ    Proc.  §  161. 

00. 0'  Code  Civ.  Proc.  §  1492. 
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it  arose  fx'om  the  act  or  fault  of  the  plaintiff'*  or  from  an  act 
of  God  or  a  public  enemy."" 

It  is  no  defense  that  the  judgment""  or  execution"^  was 
erroneous  or  irregular,  unless  it  is  also  void."^  So  it  is  no  de- 
fense that  no  execution  against  property  has  been  issued,"' 
or  that  the  debtor  is  insolvent."*  A  return  of  the  prisoner 
before  suit  is  instituted  against  the  sheriff  is  a  defense,"^  as 
is  a  discharge  by  a  court  having  jurisdietion,^''^  or  the  assent 
of  plaintiff  to  the  escape, ^°^  or  the  fact  that  the  debtor  is 
privileged  from  arrest,^"*  or  the  fact  that  the  execution  was 
set  aside  prior  to  the  escape,^""  or  the  fact  that  the  judgment 
in  the  original  action  was  not  one  on  which  an  execution  could 
legally  issue.^^" 

§  2305.    Discharge. 

The  debtor  may  be  discharged  where  taken  into  custody 
after  the  return  day,^^^  or  where  the  judgment  is  satisfied. 
But  plaintiff's  attorney,  as  such,  has  no  power  to  allow  a  dis- 
charge of  the  debtor,  without  the  actual  payment  of  the  money 
due  on  the  judgment."^  The  same  rule  applies  to  the  sheriff. 
A  stay  of  proceedings  on  the  execution  does  not  operate  as  a 

»8  Van  Wormer  v.  Van  Voast,  10  Wend.  356. 
MFairchild  v.  Case,  24  Wend.  383. 

100  Wesson  v.   Chamberlain,  3   N.  Y.    (3  Comst.)    331. 

101  Dunford  t.  Weaver,  84  N.  Y.  445. 
io2Ginochio  v.  Orser,  1  Abb.  Pr.  433. 
lospeerick  v.  Conner,  11  Wkly.  Dig.  342. 
10*  Dunford  v.  Weaver,  84  N.  Y.  445. 

106  Code  Civ.  Proc.  §  171;  Cortis  v.  Dailey,  21  App.  Div.  1,  47  N.  Y. 
Supp.  454. 

106  Bush  V.  Pettibone,  4  N.'Y.  (4  Comst.)  300;  Shaffer  v.  Rlseley,  114 
N.  Y.  23;  Seward  v.  Wales,  40  App.  Div.  539,  58  N.  Y.  Supp.  42;  Can- 
tillon  V.  Graves,  8  Johns.  369.  This  is  so  though  order  granting  dis- 
charge has  not  been  served.    Richmond  v.  Praim,  24  Hun,  578. 

107  Sweet  V.  Palmer,  16  Johns.  181;  Powers  v.  Wilson,  7  Cow.  274. 

108  Phelps  V.  Barton,  13  Wend.  68. 
looPinckney  v.  Hegeman,  53  N.  Y.  31. 

110  Goodwin  v.  Griffis,  88  N.  Y.  629. 

111  Schelley  v.  Zuils,  1  Month.  Law  Bui.  82. 

112  Eads  V.  Wynne,  79  Hun,  463,  29  N.  Y.  Supp.  983,  and  cases  cited. 


3212  EXECUTION    AGAINST    THE    PERSON.  §  2305 


Discharge. 


discharge."^  A  person,  imprisoned  under  an  execution  issued 
on  a  judgment  of  the  New  York  City  court  may  be  discharged, 
on  order,  where  physically  unable  to  endure  the  confinement 
and  also  unable  to  procure  sureties  on  a  bond  for  the  jail 
liberties."* 

By  lapse  of  time.  No  person  shall  be  actually  impris- 
oned in  jail  for  more  than  three  months  under  an  execution 
to  enforce  the  recovery  of  less  than  $500,  and  where  the 
amount  is  $500  or  over,  such  imprisonment  shall  not  continue 
for  a  longer  period  than  six  months. ^^^  At  the  expiration  of 
such  time,  the  sheriff  must  discharge  the  prisoner  without 
formal  application  being  made  therefor.^^*  So  no  person  can 
be  imprisoned  within  the  jail  liberties  of  any  jail  for  a  longer 
period  than  six  months  upon  any  execution  or  other  mandate 
against  the  person,  and  no  action  shall  be  commenced  against 
the  sheriff  on  a  bond  given  for  the  jail  liberties  for  an  escape 
liiade  after  the  expiration  of  six  months  in  prison.^"  This 
Code  provision  does  not  apply  to  imprisonment  under  an  order 
of  arrest.^^*  A  defendant  imprisoned  on  execution  is  not  en- 
titled to  release  where  he  has  been  confined  for  six  months 
under  the  order  of  arrest  and  execution,  where  the  confine- 
ment under  the  latter  process  has  not  reached  the  limit.^^°  The 
provision  applies  only  to  debtors  actually  imprisoned  within 
the  jail  walls  or  imprisoned  within  the  jail  liberties  of  the 
jail.^^"  The  time  during  which  the  debtor  is  in  the  custody  of 
his  counsel  under  a  writ  of  habeas  corpus  cannot  be  counted.^" 
The  six  months  does  not  run  after  the  escape  of  the  debtor 
though  during  all  the  statutory  period  the  debtor  was  in  a 
criminal  jail.^^^     The  discharge  of  a  person  in  prison  merelj'' 

113  Sherrill  v.  Campbell,  21  Wend.  287. 
11*  Code  Civ.  Proc.  §  3163. 
115  Code  Civ.  Proc.  §  111,  enacted  in  1886. 
116, 117  Code  Civ.  Proc.  §  111. 

lis  Levy  v.  Salomon,  105  N.  Y.   529;    In  re  Coyne,  18  Civ.  Proc.  R. 
(Browne)   397,  13  N.  Y.  Supp.  797. 
lis  In  re  Coyne,  18  Civ.  Proc.  R.   (Browne)   397,  13  N.  Y.  Supp.  797. 

120  Wright  V.  Grant,  11  Civ.  Proc.  R.  (Browne)  407. 

121  People  V.  Grant,  111  N.  Y.  584. 

122  Eads  V.  Wynne,  79  Hun,  463,  29  N.  Y.  Supp.  983. 
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by  expiration  of  the  statutory  limit  does  not  preclude  the  rem- 
edy of  the, party  against  the  property  of  the  person  imprisoned 
as  it  existed  before  such  imprisonment,  but  does  prelude  a 
second  body  execution  to  enforce  the  same  judgment,  or  an 
arrest  in  any  action  upon  any  judgment  under  which  the  exe- 
cution may  have  been  granted. ^^s 

By  direction  of  execution  creditor.     At  any  time  after  a 

judgment  debtor  has  remained  in  custody,  by  virtue  of  an  exe- 
cution against  his  person,  for  the  space  of  thirty  days,  the 
judgment  creditor  may  serve  upon  the  sheriff  a  written  notice, 
requiring  him  to  discharge  the  judgment  debtor  from  custody, 
by  virtue  of  the  execution.  Whereupon  the  sheriff  must  dis- 
charge the  judgment  debtor,  and  return  the  execution  accord- 
ingly.^^* Where  an  order  to  discharge,  signed  by  the  attornex 
for  the  judgment  creditor  is  served  on  the  sheriff,  it  carries 
with  it  the  presumption  that  it  was  duly  authorized.^^^ 

By  laches  of  execution  creditor.  In  a  preceding  vol- 
ume, in  the  chapter  on  arrest,'^^"  section  572  of  the  Code  has- 
been  considered.  Said  section  provides  for  a  discharge  from 
imprisonment  where  plaintiff  unreasonably  delays  the  trial  or 
the  entry  of  judgment  or  the  issuance  of  execution.  In  several 
cases  this  section  has  been  applied  to  body  executions  by  hold- 
ing that  a  discharge  from  imprisonment  thereunder  could  be 
effected  pursuant  to  the  Code  provision,  but  the  later  cases 
hold  that  said  provision  does  not  apply  to  an  execution  against 
the  person,^"  except  that  a  defendant  discharged  from  arrest 
under  mesne  process,  as  prescribed  in  section  572,  cannot  be 
arrested  on  an  execution  issued  on  the  judgment  in  the  ac- 
tion."' 

123  Code  Civ.  Proc.  §  111. 

12*  Code  Civ.  Proc.  §  1494.  Sufficiency  of  notice,  see  Hoyle  v.  Mo- 
Crea,  26  Misc.  290,  55  N.  Y.  Supp.  49. 

125  Davis  V.  Bowe,  118  N.  Y.  55. 

126  Volume  2,  p.  1351. 

i27Redner  v.  Jewett,  72  Hun,  598,  25  N.  Y.  Supp.  273;  People  v.  Gill, 
85  App.  Div.  192,  83  N.  Y.  Supp.  135;  Quigley  v.  Baumann,  29  Misc.  515, 
61  N.  Y.  Supp.  966. 

128  Code  Civ.  Proc.  §  572;  Redner  v.  Jewett,  72  Hun,  598,  25  N.  Y. 
Supp.  273.  See  Schelly  t.  Zink,  13  Hun,  538,  as  to  effect  of  vacating 
order  of  discharge. 
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Discharge. 


■  By  order  of  court.    Sections  2188  to  2218  of  the  Code 


which  provide  for  a  special  proceeding  instituted  by  petition 
whereby,  on  executing  an  assignment,  a  person  imprisoned 
may  be  discharged,  will  be  treated  of  in  the  volume  relating 
to  special  proceedings. 

§  2306.    Successive  writs. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
,son  or  his  property,  except  in  a  case  specially  prescribed  by 
Jaw.'^^"  A  second  body  execution  cannot  issue  to  another  coun- 
j.y  130  j£  ^jjg  debtor  is  privileged  from  arrest,  a  new  execution 
may  be  issued  after  the  privilege  has  terminated,  or  defendant 
may  be  retaken  on  the  same  writ.^'^ 

After  escape.  If  a  judgment  debtor  escapes,  after  hav- 
ing been  taken  by  virtue  of  an  execution  against  his  person, 
he  may  be  retaken,  by  virtue  of  a  new  execution  against  his 
person ;  or  an  execution  against  his  property  may  be  issued, 
as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
returned,  without  his  having  been  taken. "- 

After  death  of  debtor.     Where  a  judgment  debtor,  who 

has  been  taken  by  virtue  of  an  execution  against  his  person, 
dies  while  in  custody,  a  new  execution  against  his  property 
may  be  issued,  as  if  the  execution,  by  virtue  of  which  he  was 
taken,  had  been  returned   without  his  having  been  taken."^ 

After  discharge  of  debtor  after  thirty  days.    If,  after 

the  judgment  debtor  has  been  in  custody  for  thirty  days  or 
more,  the  judgment  creditor  notifies  the  sheriff  to  discharge 
him  from  custody,  another  body  execution  cannot  be  issued 
on  the  judgment  but  the  judgment  creditor  may  otherwise 
enforce  the  judgment  as  if  the  debtor  had  not  been  taken.^^* 

128  Code  Civ,   Proc.  §  1491. 
130  Noe  V.  Christie,  15  Abb.  Pr.   (N,  S.)   346. 
isi  Humphrey  v.  Gumming,   5  Wend.  90. 

132  Code  Civ.  Proc.  §  1492;  Eads  v.  Wynne,  79  Hun,  463,  29  N.  Y. 
Supp.  983. 

183  Code  Civ.  Proc.  §  1493. 
m  Code  Civ.  Proc.  §  1494. 
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Scope   of   Chapter.     Definition.     Power  of  Court. 

Order  to  pay  bid. 

Order  for  resale. 

Application  of  proceeds,  §  2318, 

Peed,  §  2319. 

Title,  §  2320. 

Obtaining  possession,  §   2321. 

Redemption,   §  2322. 

Compensation  of  referee,  §  2323. 

§  2307.     Scope  of  chapter. 

There  are  certain  rules  which  apply  to  judicial  sales  in  gen- 
eral irrespective  of  the  order  or  judgment  pursuant  to  which 
the  sale  is  had.  Such  rules  are  collected  in  this  chapter.  No 
mention  will  be  made  of  rules  applicable  only  to  a  particular 
kind  of  sale  such  as  a  foreclosure  sale  or  a  sale  in  an  action 
for  partition.  The  most  of  the  Code  rules  considered  relate 
to  judicial  sales  pursuant  to  a  judgment  in  an  action  relating 
to  real  estate.  The  question  of  what  title  a  purchaser  is  com- 
pelled to  accept  is  necessarily  only  briefly  considered  as  is  the 
question  of  void  judicial  sales.^ 

§  2308.    Definition. 

A  judicial  sale  is  defined  as  a  sale  made  as  a  result  of  a 
judicial  proceeding,  by  a  person  legally  appointed  by  a  court 
of  competent  jurisdiction,  and  which  becomes  absolute  only 
upon  confirmation  by  the  eourt.^  The  term  includes  sales  un- 
der foreclosure,  sales  in  partition  suits,  sales  in  actions  to  ad- 
measure dower,  etc.,  but  not  an  execution  sale. 

§  2309.    Power  of  court. 

The  court  has  no  power,  by  its  order  or  by  judgment,  to  or- 

1  The  subject  of  void  judicial  sales  has  been  treated  in  separate 
volumes  by  Mr.  Freeman  and  by  Mr.  Kleber. 

2 12  Enc.  PI.  &  Pr.  6.  As  to  what  is  a  judicial  sale,  see,  also.  Mat- 
ter of  Denison,  114  N.  Y.  621.  A  judgment  does  not,  of  itself,  transfer 
title  to  land.  Sedgwick  v.  Hollenback,  7  Johns.  376;  Matter  of  Van 
Wyck,  1  Barb.  Ch.  565. 
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der  a  sale  of  real  estate  except  as  authorized  by  statute  in 
particular  actions  and  proceedings.' 

§  2310.    Notice  of  sale. 

Notice  must  be  given  by  the  officer  making  the  sale,  in  the 
same  manner  as  notice  of  sale  of  real  property  under  an  exe- 
cution is  given,*  unless  the  property  is  situated  wholly  or 
partly  in  a  city  in  which  a  daily,  semi-weekly  or  tri-weekly 
newspaper  is  published,  and,  in  that  case,  by  publishing  no- 
tice of  the  sale  in  such  a  paper  at  least  twice  in  each  week 
for  three  successive  weeks,  or  in  a  weekly  paper  published 
in  a  city,  once  in  each  of  the  six  weeks,  immediately  preced- 
ing the  sale,  or  in  the  counties  of  New  York  and  Kings,  in 
two  such  daily  papers.'*  The  notice  of  sale  under  an  execution 
must  be  posted  forty-two  days  before  the  sale  and  a  copy  of 
the  notice  published  "in  each  of  the  six  weeks  immediately 
preceding  the  sale.""  The  exception  permitting  a  three 
weeks'  publication  of  notice  of  sale  of  property  situated  in  a 
city  applies  only  to  judicial  sales.  The  phrase  "twice  in  each 
week  for  three  successive  weeks  immediately  preceding  the 
sale"  means  that  there  shall  be  a  period  of  twenty-one  days 
immediately  before  the  sale,  calculated  by  weeks  of  seven  full 
days,  during  each  of  which  weeks  two  publications  shall  be 
made,  and  this  shall  occur  without  reference  to  the  day  of 
the  week  when  publication  was  commenced.  Each  week  is 
reckoned  as  beginning  at  twelve  o'clock  on  Saturday  night 
and  ending  at  twelve  o'clock  on  the  night  of  the  following 
Saturday.'  In  other  words,  it  is  not  necessary  that  the  first 
publication  be  twenty-one  days  prior  to  the  day  of  sale."     It 

8  Van   Wyck  v.  Baker,  10  Hun,  39. 

» See  ante,  §  2252.  There  is  no  authority  for  an  order  before  the  sale 
authorizing  the  referee  to  do  extra  advertising.  Baldwin  v.  Bald- 
win, 23  Civ.  Proc.  R.  (Browne)   287,  26  N.  Y.  Supp.  579,  note. 

'Code  Civ.  Proc.  §  1678,  What  is  a  newspaper,  see  Williams  v. 
Colwell,  26  Civ.  Proc.  R.   (Scott)    66,  18  Misc.  399,  43  N.  Y.  Supp,  720. 

6  Code  Civ.  Proc,   §  1434, 
,' Valentine  v.  McCue,  26  Hun,  456. 

Md.;  Chamberlain  v.  Dempsey,  13  Abb.  Pr.  421. 

N.  Y.  Prac  —202. 
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is  not  fata]  that  the  notice  is  not  published  in  all  the  editions 
of  the  paper  issued  on  the  day  when  the  notice  was  published, 
where  no  iiijurious  results  are  shown  to  have  followed  from 
such  omission.''  No  "personal"  notice  of  the  sale  need  be 
served." 

The  notice  of  sale  properly  follows  the  terms  of  the  de- 
cree.'•^'  ^^  It  should  describe  the  property  with  common  cer- 
tainty and  contain  nothing  which  may  mislead  a  bidder  or  in- 
jure the  sale.^'  Though  it  is  proper  to  insert  the  title  of  the 
action  in  the  notice,  its  ortission  will  not  make  the  sale  irregu- 
lar.^* So  the  notice  need  not  state  that  the  property  will  be 
sold  in  parcels,  though  the  sale  is  directed  by  the  court  to  be 
so  made.^'' 

In  addition,  the  notice  of  sale,  in  the  first  district  of  the 
supreme  court  and  in  Kings  county,  must  contain  other  state- 
ments set  forth  in  the  note.^^* 

9  Everson  v.  Johnson,  22  Hun,  115, 

ifl  Collins  V.  McArthur,  32  Misc.  '538.  67  N.  Y.  Supp.  460.  Contra, 
Eidlitz  V.  Doctor,  24  Misc.  209,  53  N.  Y,  Supp.  525. 

11.  12  Hoffman  v.  Burke,  21  Hun,  580. 

13  Veeder  v.  Fonda,  3  Paige,  94.     See  Code  Civ.  Proc.  §  1435. 

1*  Brayton  v.  Smith,  6  Paige,  489. 

1-5  A  party  in  interest,  who  desires  that  the  notice  of  sale  should 
specify  that  the  property  is  to  be  sold  in  parcels,  should  make  his 
request  in  good  season.    Hoffman  v.  Burke,  21  Hun,  580. 

15a  The  referees  or  officer  making  sale  of  real  estate,  or  of  an  interest 
or  estate  therein,  pursuant  to  any  judgment,  decree,  order  or  direction 
of  the  court,  shall,  in  addition  to  complying  with  the  requirements 
of  section  1678  of  the  Code,  cause  to  be  published  with  the  notice  of 
sale,  a  diagram  of  the  property  to  be  sold  or  in  which  an  interest 
is  to  be  sold,  showing  the  street  or  avenue  upon  which  such  property 
is  located,  its  street  or  avenue  number,  if  any,  and  specifying  the 
number  of  feet  to  the  nearest  cross  street  or  avenue,  and  also,  where 
such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 
sold,  the  approximate  amount  of  such  lien  or  charge  shall  be  stated 
in  a  note  annexed  to  such  notice  of  sale;  and  where  there  are  taxes, 
assessments,  or  other  liens  upon  the  said  property  which  are  to  be 
allowed  to  the  purchaser  out  of  the  purchase  money,  or  which  are  to 
be  paid  by  the  referee,  the  referee  or  officer  making  such  sale  shall 
also  state,  at  the  foot  of  such  notice,  the  approximate  amount  of  such 
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Notice  of  the  postponement  of  the  sale  must  be  published 
in  the  paper  or  papers  wherein  the  notice  of  sale  was  pub- 
lished.^^  So  a  second  notice  of  sale  is  necessary  where  there 
is  a  resale.^^ 

The  death  of  a  party,  after  publication  is  commenced,-  does 
not  require  the  publication  to  be  commenced  anew  with  the 
names,  as  parties,  of  persons  substituted  for  the  deceased.^' 

Failure  to  give  notice  of  sale  does  not  affect  the  validity  of 
any  sale  made  to  a  purchaser  in  good  faith,  without  notice 
of  such  omission.^"  So  the  fact  that  part  of  the  property  or- 
dered to  be  sold  by  the  judgment,  and  which  was  sold,  was 
not  included  in  the  notice  of  sale,  does  not  vitiate  the  sale, 
where  confirmed  on  due  notice  to  all  parties  interested.^" 

I  2311.    Conduct  of  sale. 

General  provisions  as  to  the  conduct  of  judicial  sales  are 
foilnd  in  various  chapters  of  the  Code  and  in  the  General 
Rules  of  Practice.  These  provisions,  together  with  the  com- 
mon-law rules,  will  now  be  considered.  The  sale  must  be  at 
public  auction  to  the  highest  bidder.^^     The  duties  of  the  ofll- 

charge  or  lien.  An  unintentional  error,  however,  in  such  diagram 
or  in  the  amount  of  the  lien  or  charge  lor  which  the  property  shall 
be  sold,  or  the  amount  of  such  taxes  or  other  lien  to  be  allowed  to 
the  purchaser  upon  the  sale,  shall  not  invalidate  the  sale  nor  author- 
ize the  court  to  relieve  the  purchaser  or  to  order  a  new  sale.  Rule 
14  of  the  trial  term  rules  for  the  first  district  and  rule  of  the  appellate 
division  for  the  second  district. 

16  Code  Civ.  Proc.  §  1678.  Bicknell  v.  Byrnes,  23  How.  Pr.  486. 
But  failure  to  publish  notice  is  not  a  jurisdictional  defect.  Bech- 
stein  V.  Schultz,  45  Hun,  191,  19  Abb.  N.  C.  168. 

"Bicknell  v.  Byrnes,  23  How.  Pr.'  486. 

isThwing  v.  Thwing,  9  Abb.  Pr.  323,  18  How.  Pr.  458.  See,  also, 
vol.  2,  p.  2100. 

I'Lefevre  v.  Laraway,  22  Barb.  167,  170,  which  holds  that  the 
statutory  rule  applicable  to  execution  sales,  applies  to  judicial  sales. 
So  it  is  held  that  omission  to  publish  notice  of  postponement  is  not 
a  jurisdictional  defect.  Bechstein  v.  Schultz,  45  Hun,  191,  19  Abb. 
-N.  C.  168. 

2«  Woodhull  V.  Little,  102  N.  Y.  165. 

21  Code  Civ.  Proc.  §  1678. 
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cer  conducting  the  sale  are  ministerial.  He  must  obey  the 
directions  in  the  judgment. ^^  The  referee  has  no  power  to 
correct  an  erroneous  description  of  the  premises.^'  The  ap- 
pellate division  of  the  supreme  court  in  the  first  department 
may  make  rules  and  regulations  in  relation  to  the  sale  in  New 
York  or  Kings  counties.^* 

Who  may  sell.  Except  where  special  provision  is  oth- 
erwise made  by  law,  real  property  must  be  sold  by  the  sheriff 
of  the  county  where  the  land  is  situated  or  by  a  referee  ap- 
pointed by  the  court  for  that  purpose. ^^  Ordinarily,  where 
the  distribution  of  the  proceeds  of  the  sale  will  be  merely  a 
simple  ministerial  duty,  the  court  should  appoint  the  sheriff 
to  make  the  sale  and  thereby  save  to  the  parties  the  increased 
expense  entailed  by  the  appointment  of  a  referee.^'  Laws 
1876,  c.  439,  as  amended  by  Laws  1889,  c.  167,  requires  sales 
of  real  estate  made  in  the  county  of  Kings  under  the  judgment 
or  decree  of  any  court,  with  certain  exceptions,  to  be  made 
by  the  sheriff  of  that  county."  If  the  judgment  directs  a 
sale  by  a  particular  person,  the  sale  cannot  be  made  by  an- 
other.^^  The  sheriff  has  power  to  sell  after  the  expiration  of 
his  term  of  office.^' 

22  People  V.  Bergen,  53  N.  Y,  404,  409;  Heller  v.  Cohen,  154  N.  Y, 
299,  308.  Construction  of  statements  by  referee  at  the  sale,  see  Banta 
V.  Merchant,  173  N.  Y.  292. 

23  Heller  v.  Cohen,  15  Misc.  378,  36  N.  Y.  Supp.  668. 

24  Rule  62  of  the  General  Rules  of  Practice. 

25  Code  Civ.  Proc.  §  1242.  The  appellate  division  in  the  first  de- 
partment may  designate  the  auctioneers  or  persons  who  shall  sell 
in  New  York  or  Kings  county.  Rule  62  of  the  General  Rules  of  Prac- 
tice. Postponement  of  sale  where  officer  appointed  to  sell  does  not 
appear,  see  p.  3222.     Who  may  be  appointed  referee,  see  ante,  §  1867. 

26  Race  v.  Gilbert,  102  N.  Y.  298. 

2T  Statute  is  constitutional.  Sproule  v.  Davies,  171  N.  Y.  277.  Regu- 
larity of  sale  by  referee,  see  Dickinson  v.  Dickey,  76  N.  Y.  602. 

28  Heyer  v.  Deaves,  2  Johns.  Ch.  154.  Under  a  decree  directing  sale 
by  a  master  residing  In  the  city  of  New  York,  a  sale  by  a  master  re- 
siding in  Kings  county  is  irregular  and  void.  Yates  v.  Woodruff,  4 
Edw.  Ch.  700. 

29  Union  Dime  Sav.  Inst.  v.  Andarson,  83  N.  Y.  174,  affirming  19  Hun, 
310. 
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Where  a  referee  is  appointed  by  the  court,  to  sell  real  prop- 
erty, the  court  may  provide  for  his  giving  such  security,  as 
the  court  deems  just,  for  the  proper  application  of  the  money 
received  upon  the  sale,  or  for  the  payment  thereof  by  the  pur- 
chaser, directly  to  the  person  or  persons  entitled  thereto,  or 
their  attorneys.^" 

Time.     The  officer  must  sell  within  a  reasonable  time. 

If  he  does  not,  an  application  to  the  court  to  compel  him  to 
do  so  is  proper.'^  The  sale  is  not  "business  of  a  court"  with- 
in a  statute  prohibiting  such  business  on  certain  days.'^  The 
sale  must  be  made  at  public  auction  between  the  hour  of  nine 
o'clock  in  the  morning  and  sunset,^'  and  lands  in  the  county 
of  New  York  or  the  county  of  Kings  must  be  sold  between 
eleven  o'clock  in  the  forenoon  and  three  o'clock  in  the  after- 
noon, unless  otherwise  specifically  directed.'*  In  the  city  of 
Buffalo,  sales  take  place  between  nine  and  eleven  in  the  fore- 
noon and  two  and  three  in  the  afternoon. "^ 

Place.     Except   where    special    provision    is    otherwise 

made  by  law,  real  property  adjudged  to  be  sold  must  be  sold 
in  the  county  where  it  is  situated.  If  such  real  property  is 
situated  partly  in  one  county  and  partly  in  another  and  is  so 
circumstanced  that  a  sale  of  the  whole  will  be  most  beneficial 
to  the  parties,  the  court  rendering  judgment  may  direct  in 
which  county  the  whole  of  such  real  property  shall  be  sold.'" 
Sales  in  the  county  of  New  York,  unless  otherwise  specially 
directed,  must  take  place  at  the  exchange  sales  rooms,  111 
Broadway."     Judicial    sales    in   the   city    of   Buffalo    are    re- 

30  Code  Civ.  Proc.  §  1243.  In  a  collateral  suit,  it  cannot  be  objected 
that  a  sale  confirmed  was  made  by  a  master  who  failed  to  give  ofBcial 
security  as  required  by  law.  The  remedy  is  by  application  in  original 
suit,  if  at  all.    Nicholl  v.  Nicholl,  8  Paige,  349. 

SI  Kelly  v.  Israel,  11  Paige,  147,  154. 

32  King  V.  Piatt,  37  N.  Y.  155. 

33  Code  Civ.  Proc.  §  1384. 

3*.  S5  Rule  62  of  the  General  Rules  of  Practice. 

38  Code  Civ.  Proc.  §  1242.  Discretion  of  officer  malting  sale  as  to 
place  of  sale,  see  Haines  v.  Taylor,  3  How.  Pr.  206. 

37  Rule  62  of  the  General  Rules  of  Practice.  But  appellate  division 
in  first  department  may  change  the  place  at  which  sales  shall  be 
made.    Id. 
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quired  to  take  place  at  the  real  estate  exchange  rooms,  unless 
the  court  ordering  the  sale  otherAvise  directs,  and  subject  to 
such  regulations  as  the  justices  of  the  supreme  court  of  the 
eighth  district  shall  establish.^* 

Postponement.     The  officer  in  charge  of  the  sale,  may, 

irl  his  discretion  and  for  good  reason,  postpone  the  sale.'"  He 
shoiild  do  so  where,  because  of  lack  of  bidders  or  other  good 
cause,  he  is  satisfied  that  a  fair  price  cannot  be  obtained  for 
the  property.*"  If  the  officer  appointed  to  make  the  sale  does 
not  appear  at  the  time  and  place  where  the  sale  has  been  ad- 
vertised to  take  place,  the  attorney  for  the  plaintiff  may  post- 
pone or  adjourn  such  sale,  not  to  exceed  four  weeks,  during 
which  time  such  attorney  may  make  application  to  the  court 
to  have  another  person  appointed  to  make  such  sale.*^ 

Terms  of  sale.    The  terms  of  sale  should  be  attached  to 

the  notice  of  sale.  They  usually  provide  for  a  payment  of 
ten  per  cent  at  the  time  of  sale  and  the  payment  of  the  resi- 
due on  a  specified  day  at  which  time  a  deed  is  to  be  delivered 
by  the  officer  making  the  sale.  Payment  of  liens,  either  by 
the  purchaser  or  the  officer,  is  also  usually  provided  for,  as 
is  the  procedure  on  a  default  on  the  part  of  the  purchaser." 
The  terms  of  sale  cannot  be  held  to  modify  the  terms  of  the 
judgment  but  are  to  be  construed  in  connection  with  it." 
Judicial  sales  are  not  to  be  ordered  to  be  made  on  credit  un- 

38  Rule  62  of  the  General  Rules  of  Practice. 

39  Kelly  V.  Israel,  11  Paige,  147.  It  is  proper  to  postpone  on  proof 
that  defendant  would  obtain  a  loan  to  pay  the  judgment  (Mutual  Life 
Ins.  Co.  V.  Kopper,  1  Month.  Law  Bui.  76)  or  where  the  delay  will  be 
equally  beneficial  to  both  parties  (Astor  v.  Romayne,  1  Johns.  Ch.  310), 
but  not  merely  on  account  of  the  existence  of  war  (Id.),  nor  on  alle- 
gations that  the  politics  and  finances  of  the  country  are  so  unsettled 
that  the  time  is  unfavorable.  McGown  v.  Sandford,  9  Paige,  290.  Ad- 
journment by  plaintiff's  attorney  held  irregular.  Shepard  y.  Whaley,  19 
Civ.  Proc.  R.  (Browne)  ^81,  13  N.  Y.  Supp.  532.  On  adjournment,  the 
future  day  of  sale  need  not  be  named.  La  Farge  v.  Van  Wagenen,  14 
How.  Pr.  54. 

io  Bicknell  v.  Byrnes,  23  How.  Pr.  486. 

41  Code  Civ.  Proc.  §  1678. 

42  Terms  of  foreclosure  sale,  see  6  Abb.  Cyc.  Dig.  787. 

«  Greene  v.  BunzicK,  23  App.  Div.  103,  106.  48  N.  Y.  Supp.  374. 
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less  both  parties  consent."  The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any  part 
thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge  or 
lien,  that  fact  must  be  declared  at  the  time  of  the  sale.^^ 

Sale  in  parcels.  The  Code  provides  that  "if  the  prop- 
erty consists  of  two  or  more  distinct  buildings,  farms  or  lots 
they  shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court;  and  provided  further  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  may  be  sold  to- 
gether."*" If  it  appears  that  the  property  will  bring  a  larger 
price  by  being  sold  together,  the  court  should  so  order.*''  But 
contiguous  city  lots  separated  only  by  imaginary  lines  consti- 
tute a  single  plot  and  not  several  parcels.*^  Whether  the 
sale  shall  be  in  parcels  is  generally  left  to  the  discretion  of 
the  referee.**     To  preserve  the  rights  of  the  moving  party,  he 

44  On  plaintiff's  motion  the  sale  may  be  directed  to  be  on  credit  to 
the  extent  of  what  is  due  him.    Sedgwick  v.  Fish,  Hopk.  Ch.  594. 

45  Code  Civ.  Proc.  §  1678. 

46  Code  Civ.  Proc.  §  1678.  The  amendment  of  this  section  in  1881 
substituted  the  word  "shall"  for  "must"  and  added  the  words,  "unless 
otherwise  ordered  by  the  court,"  after  "separately,"  and  struck  out 
the  words,  "and  access  to  one  is  obtained  through  the  other,"  after 
"city  lot."  Prior  to  the  amendment  it  was  held  that  the  provision  was 
merely  directory  and  not  mandatory.  Compare  Wallace  v.  Feely,  1 
Civ.  Proc.  R.  (MeCarty)  126,  61  How.  Pr.  225.  And  in  Margin  v. 
Wicks,  92  Hun,  155,  36  N.  Y.  Supp.  375,  it  is  held  that  a  like  provision 
applicable  only  to  execution  sales  is  merely  directory.  Whether  sale 
in  one  lot  is  ground  for  setting  sale  aside,  see  post,  p.  3230. 

47Dobbs  V.  Niebuhr,  15  Daly,  52;  Coudert  v.  De  Logerot,  62  State 
Rep.  26,  30  N.  Y.  Supp.  114;  Waterbury  v.  Tucker  &  C.  Cordage  Co., 
152  N.  Y.  610. 

48  Mutual  Life  Ins.  Co.  v.  Bronson,  22  Wkly.  Dig.  452. 

49  Underbill  v.  Underbill,  4  State  Rep.  858.  Where  premises  consist 
of  a  single  property,  bought  together,  and  always  controlled  by  a  single 
person,  all  lying  together,  contiguous,  and  adjoining,  and  no  part  in 
any  wise  separated  from  any  other  part,  it  is  in  the  discretion  of  the 
referee  to  sell  together  or  in  parcels.  Whitbeck  v.  Rowe,  25  How.  Pr. 
403.  Though  two  adjoining  lots  too  narrow  to  be  built  on  separately 
may  properly  be  sold  as  one,  it  is  otherwise  of  lots  of  sufficient  width 
or  of  disconnected  lots.  American  Ins.  Co.  v.  Oakley,  9  Paige,  259; 
followed  Merchants'  Ins.  Co.  v.  Hinman,  3  Abb.  Pr.  455.  Duty  to  re- 
gard instructions  of  party,  see  Brown  v.  Frost,  Hoff.  Ch.  41. 
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should  apply  to  the  court,  before  a  sale,  for  a  direction  to 
sell  in  parcels.^"  The  better  practice,  if  the  property  is  sus- 
ceptible of  sale  in  parcels,  is  to  insert  in  the  terms  of  sale  that 
the  property  will  be  offered  in  parcels  and  together,  and  that 
it  will  be  struck  down  to  the  party  bidding  the  highest  price. 
Then  the  property  is  first  sold  in  parcels,  and  afterwards  the 
whole  property  is  put  up  and  bids  solicited,  starting  at  a  sum 
which  is  the  total  amount  bid  for  the  parcels.  If  no  one  bids  ' 
the  property  is  struck  down  to  the  bidders  on  the  parcels; 
if  a  higher  sum  is  offered  it  is  struck  down  to  the  bidder  for 
any  sum  in  excess  of  the  amount  of  the  bids  on  the  parcels." 

Who  may  purchase.     The  general  rule  is  that  any  one 

may  purchase  at  a  judicial  sale  unless  he  occupies  such  a  posi- 
tion that  a  piirchase  by  him  may  be  prejudicial  to  parties  in- 
terested in  the  sale  netting  the  highest  possible  price.  In 
other  words,  no  person  can  be  permitted  to  purchase  where 
he  has  a  duty  to  perform  that  is  inconsistent  with  the  char- 
acter of  the  purchaser.^^  The  Code  provides  that  "a  com- 
missioner, or  other  ofSeer  making  a  sale,  or  a  guardian  of  an 
infant  party  to  the  action,  shall  not,  nor  shall  any  person, 
for  his  benefit,  directly  or  indirectly,  purchase,  or  be  inter- 
ested in  the  purchase  of,  any  of  the  property  sold;  except 
that  a  guardian  may,  where  he  is  lawfully  authorized  so  to 
do,  purchase  for  the  benefit  or  in  behalf  of  his  ward."^'  It 
is  held,  however,  that  this  Code  section  applies  only  to  a 
guardian  ad  litem  appointed  in  the  action  in  which  the  sale 

50  Mutual  Life  Ins.  Co.  v.  Bronson,  22  Wkly.  Dig.  452. 

51  Piero  on  Special  Actions,  vol.  1,  p.  614. 

52  Torrey  v.  Bank  of  Orleans,  9  Paige,  649.  Attorney  for  plaintiff 
may  purchase.  Holland  Trust  Co.  v.  Hogan,  44  State  Rep.  577,  17  N. 
Y.  Supp.  919.  An  application  by  an  assignee  to  be  allowed  to  bid  at  a 
sale  of  the  property  of  the  assigned  estate  will  not  be  granted  merely 
on  the  ground  that  he  claims  a  debt  to  be  due  him  from  the  assigned 
estate,  the  indebtedness  being  disputed  by  the  assignor,  and  it  not 
having  been  determined  that  his  claim  was  a  valid  one.  Matter  of 
Black,  13   Daly,  21. 

53  A  violation  of  this  section  is  a  misdemeanor,  and  the  purchase  is 
void.  Code  Civ.  Proc.  §  1679.  That  guardian  cannot  purchase,  see 
Lefevre  v.  Laraway,  22  Barb.  167,  175. 
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is  had,  and  does  not  apply  to  general  guardians. ''■'  A  purchase 
by  a  general  guardian  is  not  void  hut  merely  voidable  the  same 
as  a  purchase  by  any  other  trustee."'  A  purchase  by  a  guard- 
ian ad  litem  in  his  own  name  is  presumed  to  be  void.  To  be 
rendered  valid  the  burden  is  on  the  person  seeking  to  uphold 
the  sale  to  show  that  the  purchase  was  for  the  benefit  of  the 
ward.^"  A  foreclosure  judgment  often  expressly  permits  any 
party  to  bid  at  the  sale,  but  if  the  party  purchasing  occupies 
a  trust  relation  to  the  mortgagor  he  takes  subject  to  the  trust."' 
But  a  purchase  by  a  trustee  who  is  a  partj'  to  the  action, 
where  he  is  largely  interested  as  an  individual,  where  the 
court  authorizes  any  party  to  purchase,  and  where  the  Bale 
is  confirmed  by  the  court  with  knowledge  that  the  purchaser 
is  a  trustee,  carries  a  good  title."' 

Memorandum  of  sale.     Although  the  sale  is  binding  on 

the  purchaser  without  any  written  contract  or  memorandum 
of  the  terms  of  the  sale,"'  yet  it  is  the  better  practice  to  re- 
quire the  purchaser  to  sign  a  memorandum  of  sale. 

Form  of  memorandum   of  sale. 

I,  ,  have,  on  this  day  of  ,  190 — ,  purchased   the 

premises  described  in  the  above  annexed  printed  advertisement  of  sale, 

for  the  sum  of dollars,  and  hereby  promise  and  agree  to  comply 

with  the  terms  and  conditions  of  the  sale  of  said  premises,  as  set 
forth  above. 

[Date.]  [Signature.] 

Received  from  the  sum   ot  — ; —  dollars,  being  ten  per  cent 

of  the  amount  bid  by  him  for  property  .sold  by  me,  pursuant  to  the 
above  advertisement  ot  sale. 

[Date.]  [Signature.] 

"O'Brien  v.  General  Synod  of  Reformed  Church,  10  App.  Div.  605, 
42  N.  Y.  Supp.  356;  Boyer  v.  East,  161  N.  Y.  580;  Munsell  v  Munsell, 
33  Misc.  185,  68  N.  Y.  Supp.  329. 

55  Munsell  v.  Munsell.  33  Misc.  185,  68  N.  Y.  Supp.  329. 

66  0'Donoghue  v.  Boies,  159  N.  Y.  87,  101.  Order  confirming  sale 
will  not  render  the  purchase  valid.     Id. 

5T  Bennett  v.  Austin,  81  N.  Y.  308,  323;  Fulton  v.  Whitney,  66  N.  Y. 
548. 

5s  Corbin  v.  Baker,  167  N.  Y.  128. 

69  Andrews  v.  O'Mahoney,  112  N.  Y.  567 
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§  2312.    Stay  of  sale. 

The  court  has  power,  in  its  discretion,  to  temporarily  sus- 
pend the  operation  of  its  judgments  or  to  stay  proceedings  on 
them  for  such  time,  and  on  such  terms,  as  it  may  deem  prop- 
er, •"•  with  or  without  security."^  But  no  order  to  stay  a  sale 
under  a  judgment  in  partition,  or  for  the  foreclosure  of  a 
mortgage,  shall  be  granted  or  made  by  a  judge  out  of  court, 
except  upon  a  notice  of  at  least  two  days  to  the  plaintiff's 
attorney.^^ 

§  2313.    Effect  of  death  of  party  before  sale. 

A  decree  made  and  entered  before  the  death  of  a  party  may 
be  executed  thereafter  notwithstanding  the  death  of  the  party, 
and  it  binds  all  persons  claiming  any  interest  under  such 
party,  and  where  the  judgment  is  to  be  enforced  by  a  sale  of 
the  party's  interest  in  the  property  and  not  to  be  enforced 
in  personam,  an  application  to  revive  is  unnecessary.*^ 

§  2314.     Presumption  of  regularity. 

A  judicial  sale  will  be  presumed  to  have  been  regular,"*  and 
it  follows  that  it  will  be  presumed  that  the  officer  making  the 
sale  did  his  duty."^ 

«"  Sponenburgh  v.  City  of  Gloversville,  42  Misc.  563,  87  N.  Y.  Supp. 
602. 

61  Carter  v.  Hodge,  150  N.  Y.  532. 

<i2  Rule  67  of  the  General  Rules  of  Practice.  Asinari  v.  Volkening, 
2  Abb.  N.  C.  454. 

63  Hays  V.  Thomae,  56  N.  Y.  521;  Wing  v.  De  La  Rionda,  125  N.  Y. 
678;  Wasson  v.  HofE,  27  Misc.  55,  57,  57  N.  Y.  Supp.  953.  See,  also, 
vol.  2,  p.  2100. 

64  Sale  in  a  foreign  country.  Grant  v.  M'Lachlin,  4  Johns.  34.  Pre- 
sumptions in  favor  of  judicial  sales  will  be  liberally  indulged  where 
no  doubt  is  raised  as  to  fairness  and  official  character.  American  Ins. 
Co.  V.  Fisk,  1  Paige,  90. 

65  The  presumption  that  an  officer  did  his  duty  by  selling  in  parcels 
is  not  overcome  or  affected  by  a  recital  in  the  deed  that  the  whole 
premises  were  bid  off  for  a  gross  sum.  The  sale  may,  consistently 
with  the  recital,  have  been  in  parcels.  Leland  v.  Cameron,  31  N.  Y, 
115. 
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§  2315.     Setting^  aside. 

Courts  of  equity  exercise  a  supervision  over  sales  made  under 
their  decrees,  which  is  not  always  controlled  by  legal  rules, 
but  may  be  guided  by  considerations  resting  in  discretion. 
They  may  set  aside  their  own  sales  on  grounds  insufficient  to 
confer  on  the  objecting  party  an  absolute  legal  right  to  a  re- 
sale.°°  The  general  rule  is  that  a  resale  will  not  be  directed, 
for  the  benefit  of  the  persons  interested  in  the  proceeds,  to 
protect  them  against  the  consequences  of  their  own  negligence, 
where  they  are  adults  and  perfectly  competent  to  protect  their 
own  rights;"'  but  that  a  sale  will  be  set  aside,  on  slight 
grounds,  where  the  interests  of  infants  are  affected."'  The 
court  may,  of  its  own  motion,  set  aside  a  sale  to  protect  the 
interests  of  an  infant.'^'  The  sale  will  not  be  set  aside  where 
the  moving  party  has  not  taken  measures  to  protect  himself 
which  he  might  have  taken,^"  nor  where,  instead  of  applying 
to  the  court,  he  makes  an  agreement  with  the  purchaser,  with 
full  knowledge  of  the  facts. '^ 

Objections  to  the  sale  cannot  be  urged  where  it  is  in  con- 
formity with  the  directions  in  the  judgment.'^  So,  as  a  gen- 
eral rule,  technical  irregularities  are  not  ground,  especially 
where  not  prejudicial  to  the  party  complaining."  Ignorance 
of  time  and  place  of  sale,  on  the  part  of  a  party  to  the  suit, 
where  there  was  no  fraudulent  concealment  from  him,  does 
not  entitle  him  to  have  the  sale  set  aside.''*  So  it  is  not  ground 
that  a  party  allowed  by  the  decree  to  bid  does  so  without  dis- 

66  Fisher  v.  Hersey,  78  N.  Y.  387.  If  discretionary,  order  cannot  be 
reviewed  in  court  of  appeals.     Id. 

6T  American  Ins.  Co.  v.  Oakley,  9  Paige,  259,  261;  Haines  v.  Taylor, 
3  How.  Pr.  206. 

68  Prior  V.  Prior,  49  Hud,  502,  2  N.  Y.  Supp.  523.  Benefit  by  resale 
must  be  shown.    Stryker  v.  Storm,  1  Abb.  Pr.   (N.  S.)  424. 

o^Lefevre  v.  Laraway,  22  Barb.  167,  175. 

70  Wesson  v.  Chapman,  76  Hun,  592,  28  N.  Y.  Supp.  192. 

71  Toll  v.  Hiller,  11  Paige,  228. 
"Winter  v.  Eckert,  93  N.  Y.  367. 
'3  Knight  V.  Moloney,  4  Hun,  33. 

,      74McCotter  v.  Jay,  30  N.  Y.  80. 
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closing  that  he  is  bidding  as  such."  Whether  a  requirement 
that  the  purchaser  shall  pay  twenty-five  per  cent,  on  his  bid 
was  so  unreasonable  as  to  justify  a  resale  depends  upon  the 
surrounding  circumstances. '°  Surprise  or  mistake  of  a  party 
in  interest  which  is  prejudicial  to  him  may  be  ground,"  but 
a  reliance  on  a  void  stay  of  proceedings  which  was  not  regard- 
ed is  not  ground,'*  nor  is  the  vacation  of  a  stay  of  proceed- 
ings obtained  by  the  moving  party,  too  late  for  him  to  attend." 
The  sale  may  be  set  aside  for  fraud  or  irregularity,  even  as 
against  a  bona  fide  grantee  of  the  purchaser.*".  It  is  ground 
for  setting  aside  a  sale  that  the  officer  sold  for  less  than  the 
minimum  limit  set  by  the  plaintiff,  the  purchasers  being  in- 
formed of  the  instructions  at  the  time  of  the  sale  and  at  the 
time  they  paid  their  bid  f^  or  an  irregularity  in  accepting 
bids;*-  or  an  unfounded  announcement  by  the  officer,  tending 
to  lessen  the  price  f^  or  the  employment  of  a  puffer  which  is 
concealed  from  the  purchaser.**  So  a  sale  may  be  set  aside 
where  the  referee  misled  the  defendants  as  to  a  postponement 

'5  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431. 

'0  Tabor  v.  Brundage,  27  Wkly.  Dig.  194. 

^'^  Kellogg  V.  Howell,  62  Barb.  280.  Misapprehension  respecting  an 
adjournment  of  the  sale  on  the  part  of  a  judgment  creditor  present 
has  been  held  to  be  sufficient  ground  for  setting  the  adjourned  sale 
aside.  Corwith  v.  Barry,  69  Hun,  113,  53  State  Rep.  53,  23  N.  Y.  Supp. 
200, 

'8  Bodiiie  V.  Edwards,  2  N.  Y.  Leg.  Obs.  231,  3  Ch.  Sent.  46. 

7s  Peck  V.  New  Jersey  &  N.  Y.  R.  Co.,  22  Hun,  129. 

80  Hale  V.  Clauson,  60  N.  Y.  339.  Such  purchasers  will,  however,  be 
protected.     Ellsworth  v,  Lockwood,  9  Hun,  548, 

"  Requa  v,  Rea,  2  Paige,  339,  To  same  effect,  Stahl  v.  Charles,  5 
Abb.  Pr,  348. 

62  Where  the  master,  having  received  a  bid  for  $1,800.  followed  by 
one  for  $2,000,  suspended  the  sale  for  a  time,  and  meanwhile  the  for- 
mer bidder  went  away,  and  the  latter  retracted  his  bid,  and  the  mas- 
ter began  the  sale  anew,  and  sold  for  $560,  the  sale  should  be  set 
aside.  He  ought  to  have  adjourned  the  sale,  or  put  up  the  premises 
at  $1,800,  or  sent  for  the  person  who  bid  that  amount.  May  v.  May, 
11   Paige,  201. 

83  Marsh  v,  Ridgway,  18  Abb.  Pr.  262. 

84  Fisher  v.  Hersey,  17   Hun,   370. 
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of  the  sale.^^  The  fact  that  the  purchaser  has  paid  his  teu 
per  cent  of  the  bid  does  not  preclude  the  setting  aside  of  the 
sale.*^ 

The  remedy  is  by  a  motion  in  the  action  and  not  by  an 
original  action  for  equitable  relief.*^ 

For  inadequacy  of  price.     Mere  inadequacy  of  price, 

which  is  not  so  great  as  to  show  fraud  or  tinfairness,  is  not 
ground®^  where  the  purchaser  is  a  bona  fide  purchaser.^^  So 
a  resale  will  not  be  ordered  merely  because  of  the  offer  of  a 
higher  bid.'"  It  is  well  settled,  however,  that  where  gross 
inadequacy  appears,  the  court  will  lay  hold  of  minor  irregu- 
larities for  the  purpose  of  granting  relief.^'  For  instance,  in- 
adequacy of  price  is  ground  where  coupled  with  other  objec- 
tions such  as  fraud,°^  or  mistake,*'  or  surprise,'*  or  accident,"'* 

85  Angel  V.  Clark,  21  App.  Div.-  339,  47  N.  Y.  Supp.  731. 

86  Leslie  v.  Saratoga  Brewing  Co.,  59  App.  Div.  400,  69  N.  Y.  Supp. 
581. 

87  Brown  v.  Frost,  10  Paige,  243;  Gould  v.  Mortimer,  16  Abb.  Pr.  448, 
26  How.  Pr.  167;  McCotter  v.  Jay,  30  N.  Y.  80;  Nicholl  v.  Nicholl,  8 
Paige,  349. 

ss  American  Ins.  Co.  v.  Oakley,  9  Paige,  259;  Coudert  v.  De  Logerot, 
62  State  Rep.  26,  30  N.  Y.  Supp.  114.  A  judicial  sale  sbould  not  be 
set  aside  for  inadequacy  of  price,  especially  after  lapse  of  time,  where 
there  is  no  fraud,  unless  great  benefit  in  the  case  at  bar  requires  it. 
Burchell  v.  Voorhis,  49  How.  Pr.  247;  Matter  of  Rider,  23  Hun,  91.  A 
sale  under  a  judgment  will  not  be  set  aside  in  the  absence  of  fraud, 
surprise,  or  well-grounded  misapprehension,  simply  because  a  higher 
price  can  be  reasonably  anticipated  on  a  resale  of  the  property,  even 
where  relief  is  sought  by  motion.  McEwan  v.  Butts,  48  State  Rep. 
312,  20  N.  Y.  Supp!  503.  Gross  inadequacy  sufficient  to  show  fraud, 
see  Commercial  Bank  v.  Catto,  13  App.  Div.  608,  43  N.  Y.  Supp.  777. 

89  Matter  of  Fuller,  35  Hun,  162. 

9o\Voodhull  V.  Osborne,  2  Bdw.  Ch.  614;  Lefevre  v.  Laraway,  22 
Barb.  167. 

01  Chapman  v.  Boetcher,  27  Hun,  606. 

92  Odell  V.  Twomey,  8  Wkly.  Dig.  165. 

03  Tripp  V.  Cook,  26  Wend.  143. 

01  Griffith  V.  Hadley,  23  Super.  Ct.   (10  Bosw.)   587. 

05  Where  the  party  whose  property  is  sold,  or 'who  is  liable  for  a  de- 
ficiency, is,  without  negligence  on  his  own  part,  prevented  from  at- 
tending or  being  represented  at  the  sale,  by  unavoitlabl?  causes,  e.  g.. 
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ov  a  sale  of  city  lots  together  instead  of  separately.^"  "Where 
inadequacy  of  price  is  the  ground  relied  on  and  the  moving 
party  offers  to  bid  a  certain  sum  at  a  resale,  the  sale  may  be 
set  aside  notwithstanding  the  purchaser's  offer  to  convey  the 
property  to  the  moving  party  for  the  sum  the  latter  offers  to 
bid." 

Por  failure  to  sell  in  parcels.     A  resale  may  be  ordered 

because  of  an  abuse  of  discretion  in  failing  to  sell  in  parcels,^' 
provided  a  request  to  sell  in  parcels  was  made  at  the  time  of 
the  sale."" 

For  failure  to  give  notice.     Failure  to  properly  give 

notice  of  sale,  or  of  an  adjourned  sale,  is  ground  for  setting 
aside, ^'"'  but  the  right  to  move  on  such  ground  may  be  waived 
by  a  ifailure  to  raise  the  ob.jection  on  a  motion  to  confirm  the 
referee's  report. ^"^  The  failure  to  give  any  notice  where  prop- 
erty is  resold  on  the  failure  of  the  purchaser  to  pay  ten  per 
cent  of  the  bid  is  grouE|d  for  setting  aside  the  sale.^°^ 

Discretion  of  court.     The  granting  of  the  motion,  where 

no  legal  ground  exists,  is  discretionary."''     But  where  there 

the  incapacity  by  sigkness  of  Ms  agent,  or  by  an  accident  delaying 
him  on  his  way  to  attend  the  sale,  or  by  ^accidental  delay  of  a  letter 
sent  by  his  agent  to  apprise  him  of  time  of  sale,  and  the  price  brought 
is  greatly  inadequate,  his  application  for  a  resale  should  be  granted 
on  giving  full  Indemnity  to  the  purchaser  for  expenses  and  losses. 
Thompson  v.  Mount,  1  Barb.  Ch.  607;  Hoppock  v.  Conklin,  4  Sandf.  Ch. 
582;  King  v.  Morris,  2  Abb.  Pr.  296;  Williams  v.  "Williams,  42  How. 
Pr.  411. 

96  Chapman  v.  Boetcher,  27  Hun,  606. 

9'  Commercial  Bank  v.  Catto,  13  App.  Div.  608,  43  N.  Y.  Supp.  777. 

38  Ames  V.  Lockwood,  13  How.  Pr.  555;  Griffith  v.  Hadley,  23  Super. 
Ct.  (10  Bosw.)  587;  Larkln  v.  Brouty,  39  State  Rep.  879,  15  N.  Y.  Supp. 
509.  Person  not  interested  cannot  move.  Shuler  v.  Maxwell,  38  Hun, 
240. 

99  McLaughlin  v.  Teasdale,  9  Daly,  23. 

100  Bechstein  v.  Schultz,  120  N.  Y.  168.  See,  also.  La  Farge  v.  Van 
Wagenen,  14  How.  Pr.  54;  Kennedy  v.  Bridgman,  27  Misc.  585,  58  N. 
Y.  Supp.  253;  Angel  v.  Clark,  21  App.  Div.  339,  47  N.  Y.  Supp.  731; 
Everson  v.  Johnson,  ,22  Hun,  115. 

101  Bechstein  v.  Schultz,  120  N.  Y.  168. 

102  Lents  V.  Craig,  13  How.  Pr.  72. 

103  Winter  v.  Eckert,  93  N.  Y.  367;    Hale  v.  Clausen,  60  N.  Y.  339; 
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is  a  legal  right,  as  where  the  sale  is  absolutely  void  for  fraud, 
the  court  must  grant  the  motion.  In  such  a  case  there  is  no 
discretion  to  be  esercised."" 

Time   for   motion.     The    application    should   be   made 

promptly  after  discovery  of  the  facts,  and,  if  possible,  before 
the  confirmation  of  the  report,"'^  though  the  fact  that  a  deed 
has  been  delivered  to  the  purchaser  does  not  necessarily  pre- 
clude the  granting  of  relief.^"" 

Who  may   move.     Any   person   interested   in  the   sale 

may  apply  to  vacate  it,^<"  provided  his  rights  are  injuriously 
affected.i"^ 

Notice  of  motion.     Notice  of  the  motion  should  be  given 

to  all  parties  in  interest.^"" 

Motion  papers.     The  ground  relied  on  should  be  fully 

set  forth  in  the  moving  affidavits,  inasmuch  as  ordinarily  the 
sale  will  not  be  set  aside  except  on  clear  and  conclusive  evi- 
dence.''" A  resale  will  not  be  ordered  merely  on  affidavits 
as  to  speculative  value."'  If  infants  seek  to  set  aside  a  well 
attended  and  fairly  conducted  sale,  it  should  be  shown  that, 

Farmers'  Loan  &  Trust  Co.  v.  Bankers'  &  Merchants'  Tel.  Co.,  119  N. 
Y.  15,  24. 

104  Fisher  v.  Hersey,  T8  N.  Y.-387. 

105  Motion  denied  for  laches.  Claflin  v.  Clark,  22  ,Wkly.  Dig.  137; 
Lockwood  V.  McGuire,  .57  How.  Pr.  266,;  Depew  v.  Dewey,  2  T.  &  C.  515. 
That  section  724  of  the  Code  does  not  apply  and  that  motion  may  be 
made  after  expiration  of  a  year,  see  Matter  of  Puller.  35  Hun,  162. 

106  Crane  v.  Stiger,  2  T.  &  C.  577. 

107  Brown  v.  Frost,  10  Paige,  243. 

108  The  moving  party,  need  not  have  a  specific  lien  on  the  premises. 
Goodell  V.  Harrington,  76  N.  Y.  547. 

wsGompare  Robinson  v.  Meigs,  10  Paige,  41.  Specification  of  ir- 
regularities relied  on,  in  notice  of  motion,  see  Kellogg  v.  Howell,  62 
Barb.  280. 

110  Wiedersum  v.  Naumann.  10  Abb.  N.  C.  149.  But  if  fraud  is  al- 
leged, the  court  may  order  a  resale  upon  facts  casting  such  a  degree 
of  BUBpicion  upon  the  fairness  of  the  sale  as  to  render  it,  in  their 
judgment,  expedient  under  all  the  circumstances  to  vacate  it,  although 
the  alleged  fraud  may  not  be  clearly  established.  Fisher  v.  Hersey, 
78  N.  Y.  387. 

111  Barnes  v.  Stoughton.  2  T.  &  C.  675. 
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upon  a  resale,  their  share  of  the  proceeds,  after  indemnifying 
the  purchaser  at  the  first  sale,  will  be  materially  increased."^ 
If  it  is  claimed  that  the  bid  of  the  moving  party  was  improp- 
erly rejected,  he  should  show  that  he  had  the  money  to  pay 
the  ten  per  cent  of  the  bid  at  the  sale,  or  that  he  is  pecuniarily 
responsible,  or  that  some  injury  has  come  to  him  by  the  sale."^ 
Order.  Instead  of  granting  a  resale,  the  court  some- 
times permits  a  reduction  of  the  bid,  where  the  motion  is  in 
behalf  of  the  purchaser."*  Where,  before  the  sale  is  set  aside, 
the  purchaser,  who  has  obtained  a  deed,  gives  several  mort- 
gages and  afterwards  a  deed  of  the  premises,  the  question 
whether  the  incumbrancers  will  be  bound  by  an  order  for  a 
resale  depends  on  whether  they  are  purchasers  or  incum- 
brancers in  good  faith,  for  value,  and  without  notice."^  Or- 
dinarily the  rights  of  third  persons  claiming  under  the  pur- 
chaser will  be  saved  on  ordering  a  resale. ^'°  Terms,  may  be 
imposed,"^  such  aa  payment  of  the  costs  and  expenses  of  the 
sale,"^  and  an  agreement  to  pay  a  specified  sum  on  a  resale 
or  that  the  amount  bid  will  exceed  the  original  sale  price.^'* 
On  ordering  a  resale  because  of  inadequacy  of  price,  the  court 
may  order  the  giving  of  security  that  a  larger  price  will  be 
obtained  on  the  second  sale.'^"  Where  the  purchaser  takes 
possession  and  makes  improvements  after  being  informed  by 
the  officer  making  the  sale  that  a  party  has  an  equitable  claim 
to  have  the  sale  vacated  and  without  waiting  for  the  confirma- 

ii2Strykerv.  Storm,  1  Abb.  Pr.  (N.  S.)   424. 

113  Irving  Sav    Inst.  v.  Robinson,  35  Misc.  449,  71  N    Y    Siipp   193. 

114  Fisher  V,  Hersey,  78  N.  Y.  387. 

115  Colby  V    Rowley,  4  Abb.  Pr.  361. 

iia  Duncan  v.  Dodd,  2  Paige,  99;  Tripp  v.  Cook,  26  Wend.  143;  Gould 
V  Gager.  18  Abb.  Pr.  32,  24  How.  Pr.  440;  Matter  of  Fuller,  35  Hun, 
162. 

117  Costs  of  adjournment  and  fees  of  referee  and  auctioneer,  Ste- 
phens V.  Humphreys,  46  State  Rep.  646,  19  N.  Y.  Supp.  25. 

US  German-American  Bank  of  Rochester  v.  Dorthy,  39  App.  Div.  166, 
57  N  Y.  Supp.  172;  German-American  Bank  of  Rochester  v.  Russell, 
39  App    Div.  646,  57  N.  Y.  Supp.  171. 

^it>Id  ;   Baker  v    Bsker.  22  Wkly.  Dig.  137. 

1=0  Duncan  v.  Codd,  2  Paige,  99;  Brush  v,  Shuster,  i  Abb,  N.  C.  73. 
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tion  of  the  report  of  sale,  he  is  not  entitled  to  indemnity  there- 
for on  the  sale  heing  set  aside.^^^ 

§  2316.     Grounds  for  relieving  purchaser  from  his  bid. 

The  purchaser  is  entitled  to  a  marketable  title,"^  i.  e.,  the 
title  must  be  one  free  from  reasonable  doubt.^-^  This  does 
not  mean  that  the  title  must  be  good  beyond  a  "possibility" 
of  an  outstanding  claim  or  title,"*  but  merely  that  the  pur- 
chaser can  object  to  the  title  only  when  there  is  a  "proba- 
bility" that  some  other  person  has  a  valid  claim  or  subsisting 
lien  on  the  premises,  not  known  to  the  piirchaser  at  the  time 
of  the  sale  nor  mentioned  in  the  notice  of  sale  or  at  the  sale.'^^''* 
A  purchaser  cannot  justify  his  refusal  to  perform  his  contract 
by  a  mere  captious  objection  to  the  title  tendered  him.^'"^  How- 
ever, the  title  is  not  sufficient  merelj'  because  it  is  probable  the 
purchaser  will  never  be  disturbed  in  his  possession.^^'  The 
defect  must  be  substantial  and  not  rest  upon  a  m«re  contin- 
gency."*    The  question  as  to  the  materiality  of  a  defect  is  one 

'    121  Requa  v.  Rea,  2  Paige,  339. 

12^  A  title  open  to  a  reasonable  doubt  is  not  a  marketable  title,  and 
the  court  cannot  make  it  such  by  passing  upon  an  objection  depending 
on  a  disputed  question  of  fact,  or  a  doubtful  question  of  law,  in  the 
absence  of  the  party  in  whom  the  outstanding  right  is  vested.  Flem- 
ing V.  Burnham,  100  N.  Y.  1.  Question  of  sufficiency  of  title  on  fore- 
closure sale,  see  6  Abb.  Cyc.  Dig.  788-791. 

i23Crouter  v.  Crouter,  133  N.  Y.  55;  Nathan  v.  Hendricks,  87  Hun, 
483,  34  N.  Y.  Supp.  1016.  Title  derived  under  a  will  (Thorn  v.  Shell, 
15  Abb.  Pr.  LN.  S.]'81),  where  the  will  has  been  construed.  Brown 
V.  Mount,  38  App.  Div.  140,  56  N.  Y.  Supp.  613.  Title  based  on  sup- 
posed death  of  owner.  Ferry  v.  Sampson,  112  N.  Y.  415.  Cambrfelleng 
V.  Purton,  125  N.  Y.  610.  Encroachment  of  buildings  on  adjoining 
lands.  Merges  v.  Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280;  Har- 
rison V.  Piatt,  35  App.  Div.  533,  54  N.  Y.  Supp.  842. 

i24Lenehan  v.  College  of  St.  Francis  Xavier,  30  Misc.  378,  63  N.  Y. 
Supp.  1033. 

125  Title  beyond  the  possibility  of  valid  claim  cannot  be  required. 
Dunham  v.  Minard,  4  Paige.  441;  Spring  v.  Sandford,  7  Paige,  550; 
Williamson  v.  Field's  Bx'rs,  2  Sandf.  Ch.  533. 

126  Goodwin  v.  Crooks,  58  App.  Div.  464,  69  N.  Y,  Supp.  578. 

127  Lee  V.  Lee,  27  Hun,  1. 

128  Oakley  v.  Briggfci.  44  State  Rep.  397,  17  N.  Y.  Supp.  751. 

N.  Y.  Prac— 203. 
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of  fact  where  it  depends  upon,  and  is  an  inference  to  be  drawn 
from,  circumstanees.^^^  A  purchaser  will  not  be  compelled  to 
take  a  doubtful  title,  where  the  questions  arising  are  of  suffi- 
cient importance  to  impair  the  value  of  the  real  estate  sold,  by 
casting  a  cloud  upon  the  title,  or  by  subjecting  the  purchaser  to 
the  risk  of  a  contest  at  law.^^°  If  the  validity  of  a  purchaser 's 
title  depends  upon  a  pure  question  of  law  arising  on  the  con- 
struction of  a  will,  which  question  would  require  grave  con- 
sideration under  the  authorities,  the  court  will  not  determine 
the  question  in  the  absence  of  the  parties  in  interest,  and  the 
purchaser  will  be  relieved."*  A  sale  in  Kings  county  by  a 
referee  instead  of  by  the  sheriff  does  not  relieve  the  pur- 
chaser,"^ though  a  failure  to  file  papers  necessary  to  the  ac- 
tion may.*''  The  fact  that  the  auctioneer  is  interested  in  the 
sale  as  a  pai'ty  to  the  suit,  unknown  to  the  bidders,  is  ground 
for  relief,  though  no  actual  fraud  or  bad  faith  is  shown."* 

A  title  vested  by  adverse  possession  is  sufficient,"'  though' 
a  title  which  is  defective  but  which  can  be  cured  or  corrected 
by  parol  evidence  to  be  furnished  in  the  future  is  insuffi- 
cient.*'* The  purchaser  need  not  complete  where  the  validity 
of  the  title  depends  on  a  disputable  question  of  fact.*" 

129  Heller  v.  Cohen,  154  N.  Y.  299,  309. 

130  Argall  V.  Eaynor,  20  Hun,  267. 

131  Fleming  v.  Burnham,  100  N.  Y.  1. 

132  Sproule  V.  Davies,  171  N.  Y.  277. 

133  Waring  v.  Waring,  7  Abb.  Pr.  472.  But  proof  of  service  of  sum- 
mons on  defendants  may  be  filed  nunc  pro  tunc  to  avoid .  purchaser's 
objection  to  title,  on  account  of  the  omission.  It  would  even  be  suffi- 
cient, on  a  motion  to  compel  him  to  complete,  to  show  affirmatively 
that  such  service  had_  been  made.    Bogert  v.  Bogert,  45  Barb.  121. 

i-n  Smith  V.  Harrigan,  27  Abb.  N.  C.  322,  40  State  Rep.  292,  l.")  N.  Y. 
Supp.  852. 

135  Pell  V.  Pell,  65  App.  Div.  388,  393,  73  N.  Y.  Supp.  81;  Heller  v. 
Cohen,  154  N.  Y.  299,  311;  College  Point  Sav.  Bank  v.  VoUmer,  44 
App.  Div.  619,  60  N.  Y.  Supp.  389;  Grady  v.  Ward,  20  Barb.  543. 

136  Heller  v.  Cohen,  154  N.  Y.  299,  306.  The  purchaser  will  not  be 
compelled  to  take  property,  the  title  to  a  portion  of  which  rests  on 
the  mere  fact  of  possession  for  more  than  twenty  years,  to  show  hos- 
tility to  the  record  title,  and  where  parol  testimony  to  be  furnished  In 
the   future   may  be  essential   to   establish  the  fact  upon   which   the 
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The  fact  that  the  purchaser  agrees  to  take  title  at  his  own 
risk  does  not  preclude  the  granting  of  relief  from  his  bid 
where  the  only  title  the  seller  could  convey  was  acquired  un- 
der a  tax  lease  long  since  expired. ^^' 

If  the  title  to  any  part  of  lands  sold  as  an  entirety,  although 
consisting  of  several  distinct  lots,  is  defective,  the  purchaser 
is  not  bound  to  accept  and  pay  for  any  one  of  the  lots;  but 
if  the  lands  are  bid  off  and  contracted  for  as  separate  and 
independent  parcels,  a  defect  in  the  title  to  one  parcel  will 
not  affect  the  sale  of  another  parcel. ^^' 

Knowledge  of  defects  relied  on  by  the  purchaser,  at  the 
time  of  the  sale,  precludes  him  from  asserting  such  defects  as 
a  ground  of  refusal  to  complete.""  Likewise,  objections  may 
be  waived  by  an  agreement  based  on  a  good  consideration.^*^ 
But  purchasing  with  knowledge  of  one  or  more  infirmities  in 
the  title  does  not  require  the  purchaser  to  accept  a  title  with 
defects  unknown  to  him  at  the  time."^ 

Objections  to  the  title  which  the  owner  is  able  and  offers  to 
remove,  at  the  time  of  performance,  furnish  no  excuse  to  a 
purchaser  for  nonperformance."'  But  the  burden  of  curing 
the  title  is  on  the  party  seeking  to  compel  the  purchaser  to 
perform,"*  and  the  defect  in  the  title  must  be  removed  within 
a  reasonable  time  so  that  the  purchaser  will  have  the  sub- 
stantial benefit  of  his  bargain."''  The  purchaser  is  not  bound, 
though  it  is  within  his  power,  to  remedy  the  defects."' 

validity  of  the  title  depends.     Gorman   v.  Gorman.   40  App.   Div.  225, 
5rN.  y.  Supp.  1069. 
13-  Stephens  v.  Flammer,  40  Misc.  278,  81  N.  Y.  Supp.  1064. 

138  Davis  V.  Carroll,  4  Month.  Law  Bui.  31. 

139  Mott  V.  Mott,  68  N.  Y.  246. 

"oDunlop  V.  Mulry,  85  App.  Div.  498,  83  N,  Y.  Supp.  477,  1104;  Riggs 
V.  Pursell,  66  N.  Y.  193;  Coates  v.  Fg-irchild,  14  Wkly.  Dig.  189;  Ste- 
phens V.  Humphryes,  73  Hun.  199.  25  N,  Y,  Supp.  946.  Knowledge  of 
agent  is  knowledge  of  principal.     Rogers  v.  James,  11  Wkly.  Dig.  574. 

1"  Hubbard  v.  Housley,  43  App.  Div.  129,  59  N.  Y.  Supp.  392. 

"2  Matter  of  Fales,  33  App.  Div.  611.  53  N.  Y.  Supp.  1046. 

"3  Strauss  v.  Benheim,  28  Misc.  660,  59  N.  Y.  Supp.  1054. 

1"  Crouter  v.  Crouter,  133  N.  Y.  55,  63. 

1*5  Jackson  v.  Edwards.  22  Wend.  498;  Rice  v,  Barrett.  99  N.  Y.  403; 
Toole  V.  Toole,  112  N,  Y.  333;  Darrow  v.  Horton,  6  State  Rep.  718. 
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Where  substantial  justice  requires,  the  court  may  decree 
performance  and  award  compensation  for  comparatively  slight 
diminution  of  title  or  power  of  enjoyment.'*' 

Irregularities  in  judgment.  Irregularities  in  the  judg- 
ment, which  affect  the  jurisdiction  of  the  court  over  the  par- 
ties or  the  subject-matter  are  ground  for  refusing  to  com- 
plete,"* but  mere  errors,  or  irregularities  which  are  not  juris- 
dictional, cannot  be  urged.'*'  Failure  to  serve  summons  on 
necessary  parties  relieves  the  purchaser,''"  and  defects  in  the 
affidavit  on  which  an  order  for  the  publication  of  summons 
was  obtained  may  invalidate  the  judgment  so  as  to  relieve 
the  purchaser."*' 

Nonjoinder  of  necessary  parties.     The  failure  to  join 

as  parties  persons  who  are  necessary  parties  is  ground  for  re- 
fusing to  complete,''^  but  making  persons  parties  as  unknown 
persons,  in  partition,  is  sufficient."^ 

1*6  Heller  v.  Cohen,  154  N.  Y.  299,  310. 

147  Merges  v.  Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280. 

148  See  Smith  v.  Secor,  157  N.  Y.  402;  Kirk  v.  Kirk,  137  N.  Y.  510; 
Matter  of  Field,  131  N.  Y.  184;  Rockwell  v.  Decker,  33  Hun,  343; 
Adami  v.  Backer,  29  Misc.  93,  60  N.  Y.  Supp.  683.  A  purchaser  at 
a  judicial  sale,  under  a  judgment  within  jurisdiction  of  the  court, 
cannot  refuse  to  complete  his  purchase  on  the  ground  that  directions 
of  the  judgment,  and  the  sale  pursuant  thereto,  were  irregular  and 
unauthorized  by  law,  in  respect  to  the  selection  of  the  officer  "who 
made  the  sale.  Gaskin  v.  Anderson.  55  Barb.  259.  Where  there  is 
reason  to  believe  that  plaintiff  died  before  judgment  entered  in  his 
favor,  the  judgment  is  questionable,  and  a  purchaser  cannot  be  com- 
pelled to  take  title.  Gerry  v.  Post,  13  How.  Pr.  118.  Delay  in  enter- 
ing judgment  will  not  excuse  a  purchaser  at  a  partition  sale,  particu- 
larly in  the  absence  of  proof  that  any  loss  has  been  sustained  thereby. 
Frost  V.  Hirschberg,  17  Wkly    Dig.  224.  , 

148  De  Forest  v.  Farley,   62  N.  Y.  628. 

isoMcKenna  v.  Duffy,  64  Hun,  597,  19  N.  Y.  Supp.  2iS.  See,  also, 
O'Connor  v.  Felix,  147  N.  Y.  614. 

131  Bixby  V,  Smith,  3  Hun.  60. 

152  Miller  v.  Wright.  109  N.  Y.  194;  Hirsch  v.  Livingston,  3  Hun, 
9;  Hecker  v.  Sexton,  6  State  Rep.  680.  Compare  Carroll  v.  McKaharay, 
35  App.  Div.  582,  55  N.   Y.  Supp.  113 

15S  Goodwin  v.  Crooks,  68  App.  Div.  464,  69  N.  Y.  Supp.  578. 
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Existence  of  liens.     The  existence  of  outstanding  claims 


or  incumbrances,  not  known  to  the  purchaser  nor  mentioned 
in  the  notice  of  sale  or  at  the  sale,  is  ground  for  refusing  to 
complete. ^''■'  An  incumbrance  on  the  land  justifies  a  refusal 
where  it  diminishes  the  value  of  the  premises.^^'  Though  the 
purchaser  is  a  party  to  the  suit  he  is  not  compelled  to  take  a 
title  incumbered  by  a  mortgage,  the  mortgagee  not  being  made 
a  party  to  the  action.^''^  But  it  is  not  sufficient  ground  for 
relieving  a  purchaser  of  property  which  the  terms  of  sale  de- 
scribed as  being  subject  to  a  mortgage  for  a  specified  amount, 
that  such  mortgage  is  by  its  terms  payable  in  gold  coin.^^' 

False    representations.     False   representations   by    the 

plaintiff,  or  by  the  defendant,^^*  or  by  the  auctioneer,^"'  where 
deceiving  the  purchaser,  is  ground  for  relieving  him. 

Mistake  of  purchaser.  Though  the  rule  of  caveat  emp- 
tor applies  generally  to  judicial,  sales,""  yet  the  purchaser 
may  be  relieved  from  his  bid  where  made  on  an  entire  misap- 
prehension of  the  facts,^*^  provided  he  is  not  chargeable  with 
negligence."^ 

i54Malioney  v.  Allen,  18  Misc.  134,  42  N.  Y.  Supp.  11;  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7;  Crocker  v.  GoUner,  47  State  Rep.  887, 
20  N.  Y.  Supp.  17.  But  a  purchaser  is  not  discharged  by  reason  of  a 
court-yard  agreement,  binding  upon  the  premises,  which  is  not  shown 
to  impair  their  value.  Riggs  v.  Pursell,  66  N.  Y.  193.  A  purchaser 
is  not  discharged  by  an  agreement  against  nuisances  which  does  not 
impair  the  value.  Riggs  v.  Pursell,  Id.  A  purchaser  will  not  be  com- 
pelled to  take  a  title  subject  to  a  claim  merely  because  the  claimant 
may  come  in  and  participate  in  the  surplus-  arising  on  the  sale,  and 
thus  preclude  himself  from  asserting  his  claim  against  the  premises, 
if  he  Is  not  bound  to  do  so,  but  has  the  right  to  redeem  on  payment 
of  the  amount  due  on  the  incumbrance.     Weeks  v.  Tomes, '16  Hun,  349, 

155  Ray  v.  Adams,  44  App.  Div.  173,  60  N.  Y.  Supp.  663. 

i56Mahoney  v.  Allen,   18  Misc.  134,  42  N.  Y.   Supp.   11. 

i5TBlanck  v.  Sadlier,  153  N.  Y.  551;  Hartigan  v.  Smith,  19  App.  Div. 
173,  45  N.  Y.  Supp.  1012. 

issMulks  v.  Allen,  12  Wend.  253;  American  Ins,  Co.  v.  Simers,  3  Ch. 
Sent.  70, 

159  Representations  by  autioneer  as  to  location  of  lot.  Fairchild  v. 
Fairchild,  59  How.  Pr.  351. 

160  Wallace  v,  Berdell,  41  Hun.  444. 

161  Dunn  v.  Herbs,  56  Hun,  457,  10  N.  Y.  Supp.  34. 
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Mistakes  in  notice  of  sale.     Mist^es  in  the  notice  of 


sale,  where  they  mislead  the  purchaser  to  his  detriment,  are 
ground  for  relief.^""  But  an  error  in  the  notice  of  sale  is  not 
ground  where  no  one  could  have  been  misled  by  the  error.'" 
Error  in  the  notice  of  sale,  in  omitting  to  describe  a  portion 
of  the  lands  directed  to  be  sold,  does  not  create  a  defect  in 
the  title,  where  the  sale  is  afterwards  confirmed.''^  So  fail- 
ure to  publish  notice  of  the  adjournment  of  the  sale  is  not  a 
jurisdictional  defect  available  to  a  purchaser  several  years 
after  the  confirmation  of  the  sale.''* 

Inability  to  obtain  possession.     If  immediate  right  of 

possession  is  denied,  the  purchaser  cannot  be  compelled  to 
take  title.""  A  purchaser  must  be  able  to  get  possession  by 
virtue  of  the  decree;  and  if  independent  proceedings  are 
necessary  in  order  to  secure  him  such  possession,  he  is  not 
required  to  take  them  or  to  complete  his  purchase.''* 

Change  of  conditions  since  sale.     A  slight  injury  to  the 

property,  which  can  easily  be  repaired,  and  the  expense  of 
which  the  owner  is  willing  to  bear, ,  is  not  ground  for  reliev- 
ing  the  purchaser."'  For  instance,  the  purchaser  may  be 
compelled  to  complete  his  purchase  where  a  dilapidated  build- 

162  Dennerlein   v.  Dennerlein,  111   N.   Y.  518. 

163  Smyth  V.  McCool,  22  Hun,  595;  Bradley  v.  Leahy,  54  Hun,  390, 
7  N.  Y.  Supp.  461;  Kingsland  v.  Fuller,  157  N.  Y.  507.  But  a  purchaser 
at  a  partition  sale,  where  the  lands  were  described  as  containing  thirty- 
one  acres  more  or  less,  was  held  to  his  purchase,  although  there  were 
in  fact  but  twenty-four  acres,  notwithstanding  that  there  was  a  hand- 
bill issued  prior  to  the  sale  referring  to  the  property  as  containing 
thirty-one  acres,  and  omitting  the  words  "more  or  less";  the  court  hold- 
ing that  the  purchaser  was  chargeable  with  negligence  in  failing  to 
obtain  full  and  accurate  information,  there  being  suflBcient  ambiguity 
in  the  notice  to  call  for  a  survey  if  definite  knowledge  was  required. 
Dennerlein  v.  Dennerlein,  111  N.  Y.  518. 

i«*  Kingsland  v.  Fuller,  157  N.  Y.  507. 
issWoodhull  V.  Little.  102  N.  Y.  165. 

166  Bechstein  v.  Schultz,  45  Hun.  191. 

167  Welsh  V.  Schoen.  59  Hun,  356.  13  N.  Y.  Supp.  71;  Remsen  v, 
Reese,  72  Hun,  370,  25  N.  Y.  Supp.  350. 

168  Kopp  V.  Kopp,  48  Hun,  532,  15  State  Rep.  967,  1  N.  Y,  Supp.  261. 

169  Aspinwall  t.  Balch.  4  Abb.  N.  C.  193. 
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ing  of  little  value,  as  compared  with  the  land,  is  damaged  in 
a  small  sum  by  fire.^'"  But  where  a  building  on  the  premises 
is  destroyed  by  fire  and  the  local  authorities  refuse  to  permit 
another  building  to  be  erected  in  its  place,  the  purchaser  is 
relieved."^ 

§  2317.    Procedure  where  purchaser  fails  to  perform. 

Where  the  purchaser,  after  paying  ten  per  cent  of  the  bid, 
refuses  to  further  perform,  either  one  of  two  courses  is  open, 
i.  e.,  to  resell  and  hold  him  for  the  deficiency  or  to  move 
agtinst  him  to  compel  him  to  pay  the  balance.  The  purchaser, 
himself,  also  may  move  to  be  relieved  from  his  bid.  The  two 
latter  proceedings  are  held  to  be  special  proceedings."^  Where 
a  purchaser  fails  to  complete  his  purchase,  it  is  a  matter  of 
judicial  discretion  whether  to  compel  him  to  specifically  per- 
form his  bid  by  contempt  proceedings  or  to  direct  a  resale 
on  notice  to  him  and  hold  him  liable  for  the  deficiency,  with 
interest  and  costs."*  The  grounds  for  relieving  a  purchaser 
from  his  bid  are  identical  with  those  which  will  preclude  the 
granting  of  the  motion  to  compel  him  to  complete  his  pur- 
chase. 

The  rights  and  liabilities  of  the  purchaser  do  not  grow  out 
of  a  contract  but  arise  from  the  submission  to  the  jurisdiction 
of  the  court  in  the  matters  relating  to  the  sale.  A  purchaser, 
although  a  stranger  to  the  judgment,  by  his  purchase  submits 
himself  to  the  jurisdiction  of  the  court,  in  respect  to  the  sale 
and  purchase."*  It  follows  that  an  assignee  of  the  bid  may 
be  compelled  to  perform."" 

Entry   of  judgment   as   condition  precedent.    Where 

real  property,  sold  by  virtue  of  a  judgment,  rendered  in  an 

170  It  is  sufficient  that  premises  be  repaired  or  adequate  compensation 
is  tendered  for  the  injury.    Aspinwall  v.  Balch,  7  Daly,  200. 
"iHarrigan  v.  Golden,   41  App.   Div.   423,  58  N.  Y.  Supp.  726. 
1T2  Parish  v.  Parish,  175  N.  Y.  181,  184. 

173  Rowley  V.  Feldman,  84  App.  Div.  400,  82  N.  Y.  Supp.  679. 

174  Hale  V.  Clausen,  60  N.  Y.  339. 

175  Archer  v.  Archer,  155  N.  Y.  415.  The  bid  may  be  assigned.  Proc- 
tor V.  Farnam,  5  Paige,  614. 
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action  for  partition,  for  dower,  or  to  foreclose  a  mortgage  on 
real  property,  is  situated  in  a  county,  other  than  that  in  which 
the  judgment  is  entered,  the  judgment  must  be  also  entered 
in  the  office  of  the  cleyk  of  the  county  wherein  the  property 
is  situated,  before  the  purchaser  can  be  required  to  pay  the 
purchase-money,  or  to  accept  a  deed.  The  clerk  of  the  lat- 
ter county  must  enter  it  in  the  judgment-book  kept  by  him, 
upon  filing  with  him  a  copy  thereof,  certified  by  the  clerk 
with  whom  it  is  entered.'^* 

— — Order  to  pay  bid.  The  plaintiff  in  the  original  action 
does  not  stand  in  such  a  relation  to  the  purchaser  at  the  sale 
as  to  be  entitled  to  enforce  his  purchase  by  an  "action"  for 
specific  performance,  but  his  remedy  must  be  by  motion  to  com-, 
pel  the  completion  of  the  purchase.^'''  The  motion  is  substan- 
tially a  summary  proceeding  to  compel  the  specific  performance 
on  the  part  of  the  purchaser,  and  to  a  very  considerable  extent 
it  stands  on  the  same  footing  and  is  to  be  decided  by  the 
same  equitable  considerations  as  an  action  for  that  purpose.''* 
Where  the  purchaser  is  in  possession  under  a  decree  not  fully 
executed,  mere  lapse  of  time  is  no  answer  to  the  motion. ''' 
Notice  of  the  application  should  be  given  to  defendant.'*" 

The  court  has  no  power  to  allow  a  purchaser  to  complete 
his  purchase  as  to  the  unobjectionable  part  of  the  property 
sold,  for  a  pro  rata  consideration.'" 

If  the  purchaser  is  relieved  from  his  bid,  he  is  entitled  to 

176  Code  Civ.  Proc.  §  1677. 

177  Burton  v.  Linn,  21  App.  Div.  609,  47  N.  Y.  Supp.  835;  Stokes  v. 
Hoffman  House,  167  N.  Y.  554,  559.  The  enlorcement  of  tbe  specific 
performance  of  a  contract  to  purchase  real  estate  rests  in  the  dis- 
cretion of  the  court,  but  it  is  a  discretion  to  be  exercised  upon  set- 
tled rules  and  not  arbitrarily,  and  where  the  case  is  one  in  which  the 
proceeding  is  against  the  purchaser  at  a  judicial  sale  to  compel  him 
to  make  good  his  bid,  the  discretion  may  be  influenced  differently  than 
in  a  case  where  the  action  is  upon  a  private  contract.  Crane  v.  Robin- 
son, 19  Misc.  40,  76  State  Rep.  874,  42  N.  Y.  Supp.  874. 

17S  Burton  v.  Linn,  21  App.  Div.  609,  610,  47  N.  Y.  Supp.  835. 
170  Cazet  V.  Hubbell,  36  N.  Y.  677. 
180  Robinson  v.   Meigs,  10  Paige,   41. 
isi  Thompson  v.  Schmieder,  38  Hun,  504. 
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jeeeive  a  return  of  his  deposit,  with  interest  from  the  time 
the  sale  was  to  be  completed,  and  expenses  of  investigating 
the  title,  and  costs  of  his  motion  to  be  discharged.^*-  But 
where  a  purchaser  is  relieved  from  a  mistake  of  fact  on  his 
part,  it  may  be  conditioned  on  his  indemnifying  against  the 
expense  of  a  resale.^** 

The  order  to  pay  may  be  enforced  by  contempt  proceed- 
ings, even  after  a  resale,^'"  though  it  has  also  been  held  that 
an  execution  will  lie  to  enforce  payment.**"  Inability  to  pay 
the  money  is  no  defense  to  contempt  proceedings.*" 

The  order  is  appealable  to  the  court  of  appeals  where  ques- 
tions of  law  may  be  decided  but  not  questions  involving  the 
exercise  of  discretion.**^ 

Order  for  resale.  If  a  resale  of  the  premises  is  or- 
dered, care  should  be  taken  to  give  the  purchaser  notice  of 
the  motion  for  a  resale,***  -and  the  terms  of  sale  should  be 
the  same  as  those  of  the  first  sale.**"  Unless  this  is  done,  the 
purchaser  cannot  be  held  liable  for  the  deficiency.  Notice  of 
the  application  for  a  resale  should  also  be  given  to  a  defend- 
ant who  has  appea,red  and  has  an  interest  in  the  property,  or 
its  proceeds. *°°  In  addition  to  being  charged  with  the  de- 
ficiency, with  interest  and  costs,*"  the  first  purchaser  may, 
in  addition,  be  charged  with  taxes  imposed  in  the  meantime,*"^ 

162  Rogers  V.  McLean,  31  Barb.  304,  10  Abb.  Pr.  306;  Morris  v.  Mowatt, 
2  Paige,  586. 

183  Vingut  V.  Vingut,  42  State  Rep.  787,  17  N.  Y.  Supp.  159. 

IS*  Rowley  v.  Feldman,  84  App.  Div.  400.  Note  on  enforcement  by 
contempt  proceedings,  see  13  Ann.  Cas.  179. 

185  Leslie  v.  Saratoga  Brewing  Co.,  33  Misc.  118,  67  N.  Y.  Supp.  222; 
Betz  V.  Buckel,  30  Abb.  N.  C.  278,  24  N.  Y.  Supp.  487. 

ISO  Burton  v.  Linn,  21  App.  Div.  609,  612,  47  N.  Y.  Supp.  835. 

1ST  Parish  v.  Parish,  175  N.  Y.  181,  184;  Crocker  v.  Gollner,  135  N. 
Y.  662   (mem.). 

is8Anthon  v.  Batchelor,  22  Abb.  N.  C.  423,  16  Civ.  Proc.  R.  (Browne) 
304,  5  N.  Y.  Supp.  798. 

isoRiggs  V.  Pursell,  74  N.  Y.  370;  Ray  v.  Adams,  44  App.  Div.  173, 
60  N.  Y.  Supp.  663.     Compare  Bibby  v.  Governeur,  4  Edw.  Ch.  535. 

ISO  Robinson  v.  Meigs',  10  Paige,  41. 

"iBicknell  v.  Byrnes,  23  How.  Pr.  486;  Miller  v.  CoUyer,  36  Barb. 
250;  Chase  v.  Chase,  15  Abb.  N.  C.  91. 

i92Ruhe  V.  Law,  8  Hun,  251. 
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but  not  with  the  expense  of  proceedings  to  cure  an  irregular- 
ity in  the  first  saie.^"^  The  ten  per  cent  deposit  may  be  ap- 
plied to  the  payment  of  any  deficiency,  notwithstanding  the 
bid  has  been  assigned."*  But  if  the  ten  per  cent  deposit  is 
more  than  sufficient  to  cover  the  loss  on  a  resale,  a  judgment 
creditor  of  the  person  in  whose  favor  the  sale  is  made  is  not 
entitled  to  the  surplus.'"'  A  bidder  who  offers  a  check  or  a 
draft  for  the  ten  per  cent  of  his  bid,  and  promises,  if  a  day's 
adjournment  is  granted,  to  produce  the  cash,  cannot  be  made 
liable  for  the  difference  between  his  bid  and  the  price  on  a 
resale,  where  the  referee  making  the  sale  refuses  to  accept  the 
check  or  draft  and  immediately  resells  after  the  first  pur- 
chaser has  offered  to  withdraw  his  bid."'  So  where  the  terms 
of  sale  reserved  the  right  to  the  master  to  keep  the  bidding 
open  until  ten  per  cent,  was  paid,  and  the  bidder  to  whom 
the  premises  were  struck  off  refused  to  pay  the  deposit  and 
sign  the  contract,  there  was  no  sale,  and  no  order  for  a  re- 
sale was  necessary.'"^ 

§  2318.     Application  of  proceeds. 

"Where  a  judgment,  rendered  in  an  action  for  partition, 
for  dower,  or  to  foreclose  a  mortgage  upon  real  property,  di- 
rects a  sale  of  the  real  property,  the  officer  making  the  sale 
must,  out  of  the  proceeds,  unless  the  judgment  otherwise  di- 
rects,  pay  all  taxes,  assessments,  and  water  rates,  which  are 
liens  upon  the  property  sold,  and  redeem  the  property  sold 
from  any  sales  for  unpaid  taxes,  assessments,  or  water  rates, 
which  have  not  apparently  become  absolute.  The  sums  neces- 
sary to  make  those  payments  and  redemptions  are  deemed  ex- 
penses of  the  sale.""^     It  has  been  held  that  this  Code  see- 

103  Knight  V.  Moloney,  4  Hun,  33. 

194  Mead  v.  Brunnemer,  6  State  Rep.  38,  25  Wkly.  Dig.  407. 

195  Richardson  v.  Searles,  37  Misc.  33,  74  N.  Y.  Supp.  771. 

196  Leslie  v.  Saratoga  Brewing  Co.,  59  App.  Div.  400  69  N  Y  Supp. 
581. 

197  Hewlett  V.  Davis,  3  Edw.  Ch.  338. 

i9sCode  Civ.  Proc.  §  1676.  Construction  of  terms  of  sale,  see  Greene 
V.  Bunzick,  23  App.  Div.  103,  48  N.  Y.  Supp.  374.     When  it  is  proper 
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tion  was  intended  solely  for  the  benefit  of  the  purchaser.^'"' 
If  the  referee  does  not  pay  such  claims,  the  purchaser  should 
produce  proof  thereof  before  the  referee;  but  where  the  or- 
der of  sale  requires  the  referee  to  pay  all  existing  liens  before 
paying  over  the  purchase  money  the  purchaser  does  not  waive 
his  right  to  have  the  liens  paid  out  of  the  purchase  money  be- 
cause he  fails  to  produce  such  proof. ^'"'  Although  the  terms 
of  sale  permit  the  piirchaser  to  pay  off  the  liens,  and  retain 
the  sum  out  of  the  purchase  money,  he  is  not  bound  to  do  so, 
but  may  pay  the  whole  price  and  require  the  referee  to  ex- 
ecute the  judgment.^"^  If  the  referee  does  not  pay  off  the 
liens  on  the  property,  where  it  is  his  duty  so  to  do,  the  pur- 
chaser may  sue  him  for  the  amount  the  purchaser  is  compelled 
to  pay  to  cancel  the  lien.^"^  If  the  referee  is  in  doubt  as  to 
whether  he  should  pay  a  claim,  he  should  apply  to  the  court 
for  its  direction. ^"^  If  a  referee  irregularly  sells  property 
free  from  a  lien  which  he  promises  to  pay  off  out  of  the  pro- 
ceeds, instead  of  selling  it  subject  to  the  lien,  as  directed  by 
the  decree,  the  purchasers  cannot  be  compelled  to  pay  into 
court  the  amount  of  the  lien,  in  addition  to  their  bid;  but  if 
the  terms  of  sale  were  prejudicial  to  any  party  the  remedy 
is  an  application  for  a  resale.^"*  The  officer  is  responsible  for 
the  purchase  money  which  has  come  into  his  hands.^°° 

§  2319.    Deed. 

On  making  the  final  payment,  the  officer  conducting  the  sale 

to  order  sale  subject  to  such  liens,  see  Morgan  v.  Fullerton,  9  App.  Div. 
233,  41  N.  Y.  Supp.  465. 

199  Morgan  v.  Fullerton,  9  App.  Dlv.  233,  234,  41  N.  Y.  Supp.  465. 

aooBaston  v.  Plckersgill,  55  N.  Y.  310. 

201  If  the  purchaser  claims  that  he  has  paid  off  admitted  prior  liens, 
and  tenders  the  balance  of  the  purchase  money,  an  objection  to  the 
sufficiency  of  the  proof  of  the  payment  must  be  made  by  the  referee, 
if  at  all,  at  the  time  of  the  tender.  People  v.  Bergen,  53  N.  Y.  404. 
If  the  referee  refuses  to  pay  off  or  allow  such  prior  liens,  the  court 
may  compel  him  to  do  so.     Id. 

202-weseman  v.  Wingrove,  85  N.  Y.  353. 

2»3Easton  y.  Pickersgill,  55  N.  Y.  310,  316. 

"oi  Hotchkiss  v.  Clifton  Air  Cure,  2  Abb.  Dec.  406. 

206  Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 
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must  deliver  to  the  purchaser  a  deed  of  the  premises. ^"^  If 
the  deed  is  not  ready  at  the  time  fixed  for  its  delivery,  the 
purchaser  should  move  for  leave  to  pay  the  money  into  court 
or  to  compel  the  completion  of  the  sale.^"^ 

A  conveyance  of  property  sold  pursuant  to  a  judgment  which 
specifies  the  particular  party  or  parties  whose  right,  title,  or 
interest  is  directed  to  be  sold,  must  distinctly  state,  in  the 
granting  clause  thereof,  whose  right,  title,  or  interest  was  sold 
and  is  conveyed,  without  naming  in  that  clause  any  of  the 
other  parties  to  the  action;  otherwise,  the  purchaser  is  not 
bound  to  accept  the  conveyance,  and  the  officer  executing  it 
is  liable  for  the  damages  which  the  purchaser  sustains  by  the 
omission,  whether  he  accepts  or  refuses  to  accept  it.""'  The 
description  of  the  premises  must  be  certain^""  but  certainty 
to  a  common  intent  is  sufficient.^^"  If  the  deed  is  ambiguous, 
proof  as  to  the  intent  of  the  sheriff  as  to  the  premises  to  be 
conveyed  is  incompetent.^^^  The  conveyance  is  effectual  to 
pass  the  right,  title,  or  interest  of  a  party,  adjudged  to  be 
sold."''  But  the  deed  passes  only  property  directed  to  be 
sold  by  the  judgment  notwithstanding  it  purports  to  cover 
other  property.^^* 

§  2320.    Title. 

The  purchaser  may  enter  peaceably.^^*  He  takes  subject  to 
any  existing  liens,"^  unless  the  person  holding  such  lien  is 
estopped,  by  his  silence,  as  against  the  purchaser,  from  en- 

206  Code  Civ.  Proc.  §  1242. 

aoTClason  v.  Corley,  7  Super.  Ct.  (5  Sandf.)  447. 

aos  Code  Civ.  Proc.  §  1244.  Proper  form  of  such  clause  in  a  ref- 
eree's deed  on  foreclosure,  see  Randell  v.  Von  EUert,  4  Abb.  N.  0.  88, 
12  Hun,  577. 

209  Peck  V.  Mallams,  10  N.  Y.   (6  Seld.)   509. 

210  Dygert  v.  Pletts,  25  Wend.  402. 

211  Mason  v.  White,  11  Barb.   173. 

212  Code  Civ.  Proc  §  1242. 

213  Heller  v.  Cohen,  154  N.  Y.  299,  308;  Laverty  v.  Moore,  33  N.  Y. 
658. 

2i4McDougall  V.  Sitcher,  1  Johns.  42;  Orser  v.  Storms,  9  Cow.  687. 
21S  Buttron  v.  Tibbitts,  10  Abb.  N.  C.  41.  , 
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forcing  -such  lien.^"  If  a  third  person  is  in  open  possession 
of  the  premises  sold,  the  purchaser  takes  subject  to  the  rights" 
of  the  person  in  possession. ^^'  If  the  sale  is  under  a  void  judg- 
ment, no  title  passes.^^^  There  is  ro  warranty  of  title.^"  A 
sale  subject  to  specified  incumbrances  precludes  the  purchaser 
from  disputing  the  validity  of  such  incumbrances.^^"  Title 
does  not  vest  until  delivery  of  the  deed."*  A  purchaser  who 
takes  possession  before  confirmation,  and  with  notice  of  facts 
for  which  a  resale  is  subsequently  ordered,  will  not  be  allowed 
for  improvements  which  he  makes  meanwhile. ^^^ 

§  2321.    Obtaining  possession. 

The  court  may  order  that  possession  be  delivered  to  the  pur- 
chaser. In  foreclosure  suits  this  is  usually  accomplished  by 
a  writ  of  assistance.  Matters  relating  to  such  writ  will  be 
considered  in  the  chapter  on  foreclosure.  The  Code  provides 
as  follows:  "Where  a  judgment  *  *  *  allots  to  any  per- 
son a  distinct  parcel  of  real  property,  or  contains  a  direction 
for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  ease  where  it  is  expressly  pre- 
scribed *  *  *  that  the  judgment  may  be  enforced  by  ex- 
ecution, direct  the  delivery  of  the  possession  of  the  property 
to  the  person  entitled  thereto.  If  a  party,  or  his  representative 
or  successor,  who  is  bound  by  the  judgment,  withholds  pos- 
session from  the  person  thus  declared  to  be  entitled  thereto, 

216  But  one  having  a  lien  on  property  sold  under  foreclosure  does 
not,  by  his  silent  presence  at  the  sale,  if  no  announcement  as  to  liens 
is  made,  become  estopped  thereby  from  setting  up  his  lien  against  the 
purchaser,  especially  where  the  facts  become  fully  known  to  the  lat- 
ter before  he  completes  his  purchase.    Frost  v.  Koon,  30  N.  Y.  428. 

217  Bell  V.  Gittere,  14  State  Rep.   61. 

218  See  Place  v.  Riley,  98  N.  Y.  1. 

219  Wallace  v.   Berdell,   41   Hun,   444. 

22oHorton  v.  Davis,  26  N.  Y.  495.  Compare,  however.  Carpenter  v. 
Simmons,  24  Super.  Ot.  (1  Rob.)  360. 

22iHarrigan  v.  Golden,  41  App.  Div.  423,  58  N.  Y.  Supp.  726;  Strong 
v,  Dollner,  4  Super.  Ct.  (2  Sandf.)  444;  Aspinwail  v.  Balch,  4  Abb.  N. 
C.  193. 

222  Reoua  v.  Rea.  2  Paige.  339. 
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the  court,  besides  punishing  the  disobedience  as  a  contempt, 
may,  in  its  discretion,  by  order,  require  the  sheriif  to  put  that 
person  into  possession.  Such  an  order  must  be  executed,  as 
if  it  was  an  execution  for  the  delivery  of  the  possession  of  the 
property.  "^^' 

§  2322.    Redemption. 

The  right  in  law  to  redeem  lands  from  sale  exists  only  where 
given  by  statute.  In  equity,  the  general  rule  is  that  where 
all  the  parties  are  before  the  court  and  the  sale  is  to  be  made 
pursuant  to  its  decree,  and  by  an  of&fier  appointed  by  it  for 
the  purpose,  the  right  of  redemption  will  not  be  allowed  ex- 
cept by  command  of  the  statute.^^* 

§  2323.     Compensation  of  referee. 

Section  3297  of  the  Code  provides  as  follows:  "The  fees 
of  a  referee  appointed  to  sell  real  property,  pursuant  to  a 
judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sher- 
jg  225  ^vhere  a  referee  is  required  to  take  security  upon  a 
sale,  or  to  distribute  or  apply,  or  ascertain  and  report  upon 
the  distribution  or  application  of,  any  of  the  proceeds  of  the 
sale,  he  is  also  entitled  to  one-half  of  the  commissions  upon 
the  amount  so  secured,  distributed,  or  applied,  allowed  by 
law  to  an  executor  or  administrator  for  receiving  and  paying 
out  money.^^^    But  commissions  shall  not  be  allowed  to  him 

223  Code  CiT.  Proc.  §  1675. 

224.Crisfleld  v.  Murdock,  127  N.  Y.  315. 

225  Pees  of  sherifE,  see  Code  Civ.  Proc.  §  3307,  subds.  7,  11.  Pee  of 
referee  for  drawing  the  deed  is  chargeable  to  the  grantee  and  not  to 
the  fund.  Race  v.  Gilbert,  102  N.  Y.  298.  While  referee  appointed  in 
mortgage  foreclosure  proceedings  cannot  properly  claim  the  fee  for 
drawing  a  deed  to  the  purchaser,  as  that  is  chargeable  to  the  gran- 
tee, but  where  plaintiff  bid  in  the  property,  a  fee  of  $5  for  draw- 
ing each  bid  will  be  allowed.  Sadler  v.  Lyon,  62  State  Rep.  527,  24  Civ. 
Proc.  R.   (Scott)    105,  31  N.  Y.  Supp.  141. 

226  Payment  of  the  money  to  the  parties  entitled  to  receive  it,  un- 
der the  decree,  is  a  "distribution"    (Race  v.  Gilbert,  102  N.  Y.  298), 
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on  a  sum  bidden  by  a  party  to  the  action,  and  applied  on  that 
party's  demand,  as  fixed  by  the  judgment,  without  being  paid 
to  the  referee,  except  to  the  amount  of  ten  dollars.  And  a 
referee's  compensation,  including  commissions,  cannot,  where 
the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, exceed  fifty  dollars  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards, ^^^  in  which  event  the  referee 
may  receive  such  additional  compensation  as  to  the  court  may 
seem  proper,^^'  or  in  any  other  case  five  hundred  dollars.  "^^^ 
This  Code  section  also  applies  to  the  commissioners  of  a  referee 
to  sell  property  in  the  county  of  New  York.^""  Fees  in  excess 
of  thoise  prescribed  cannot  be  awarded,^^^  even  where  there  has 
been  an  agreement  to  pay  a  larger  fee.^'^  A  referee  to  sell 
in  foreclosure  is  not  entitled  to  double  fees,  because  two  mort- 
gages on  separate  pieces  of  property  are  .foreclosed,  it  being 
one  and  the  same  action.^''  So  he  is  entitled  to  the  fee  for 
one  sale  only  in  one  action,  although  a  resale  be  ordered,  but 
majy    be    allowed   whatever    disbursements    are   properly   in- 

though  it  is  otherwise  as  to  money  paid  into  court,  over  and  above  the 
amount  applied  pursuant  to  the  decree.  Maher  v.  O'Conner,  61  How. 
Pr.  103,  1  Civ.  Proc.  R.   (McCarty)   158. 

22T  la  order  to  authorize  the  award  of  more  than  fifty  dollars,  the 
referee  must  have  actually  received  in  cash,  and  become  accountable 
for,  ten  thousand  dollars  or  more.  Hosmer  v.  Gans,  14  Misc.  229,  35 
N.  Y.  Supp.  471.  The  application  for  additional  compensation  will 
not  be  granted  solely  on  the  ground  that  the  property  sold  for  a 
larger  sum,  part  of  which  was  paid  by  delivery  of  a  bond  and  mort- 
gage.   Metropolitan  L.  Ins.  Co.  v.  Bendheim,  59  N.  Y.  Supp.  793. 

22SThe  award  of  additional  compensation^  is  discretionary  and  will 
be  granted  only  where  fifty  dollars  appears  to  the  court  to  be  inade- 
quate.    Dime  Sav.  Bank  v.  Pettit,  59  N.  Y.  Supp.  794. 

229  Referee's  compensation  for  sale  in  dower  action  cannot  exceed 
$500.     Schierloh  v.  Schierloh,  22  Misc.  637,  49  N.  Y.  Supp.  1062. 

230  Maher  v.  O'Conner,  61  How.  Pr.  103,  1  Civ.  Proc.  R.  (McCarty) 
158;  Keim  v.  Keim,  43  App.  Div.  88,  59  N.  Y.  Supp.  366;  Harrington 
V.  Bayles,  40  Misc.  388,  82  N.  Y.  Supp.  379,  which  distinguishes  be- 
tween "commissions"  and  "fees." 

231  Ward  V.  James,  8  Hun,  526. 

232  Brady  v.  Kingsland,  5  Civ.  Proc.  R.   (Browne)   413. 

233  Sadler  v.  Lyon,  62  State  Rep.  527,  24  Civ.  Proc.  R.  (Scott)'  105, 
31  N.  Y.  Supp.  141. 
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curred.^"  A  referee  to  sell  in  foreclosure  is  entitled  to  pay- 
ment of  his  expenses  incurred  in  carrying  out  the  orders  of 
the  court,  e.  g.,  expenses  incurred  for  advertising  the  sale; 
ajQd  neither  the  satisfaction  of  the  mortgage  or  of  the  judg- 
ment can  affect  his  rights.^"'  Where  the  referee  in  partition 
paid  to  plaintiff's  attorney  costs  awarded  in  interlocutory 
judgment,  taking  a  receipt  by  which  such  attorney  agreed  to 
pay  them  back  if  the  purchaser  refused  to  complete  the  pur- 
chase, and  he  was  subsequently  relieved  therefrom,  and  the 
referee  was  compelled  'to  return  the  deposit,  he  can,  by  action, 
recover  his  fees  and  disbursements  from  the  plaintiffs,  but  not 
the  costs  so  paid.^'° 

234  Caryl  v.  Stafford,  69  Hun,  31S,  23  N.  Y.  Supp.  534;  Walbridge  y. 
James,  16  Hun,  8. 

235  Allen  V.  Williamson,  21  Abb.  N.  C.  391. 
2seFlynn  v.  Kennedy,  62  Hun.  26.  16  N.  Y.  Supp.  361- 


CHAPTEE  IV. 

SUPPLEMENTARY  PROCEEDINGS. 

ART.  r.     GENERAL    RULES. 

Nature  and  purpose^  §  2324. 
Special  proceedings,   §   2325. 
Code  provisions,   §   2326. 
Three  remedies,  §  2327. 

Order  against  judgment  debtor  toelore  return. 

Order  against  third  person. 

Election  of  remedies,  §  2328. 
Persons  entitled,  §  2329. 
Persons  liable,  §  2330. 

Corporations. 

Time,  §  2331. 

Property  which  can  be  reached;  §  2332. 

Successive  examinations,  §  2333. 

Stay  of  proceedings,  §  23,i4. 

Review  of  orders,  §  2335. 

Collateral  attack,  §  2336. 

ART.   II.     BEFORE    WHAT   JUDGE    PROCEEDINGS    HAD. 

Judge  out  of  court,  §  2337. 
Code  provision,  §  2338. 
Continuance,  §  2339. 

ART.  III.     JUDGMENTS    OR    ORDERS   ON    WHICH    PROCEEDINGS 
MAY    BE    BASED, 

General  rule,  §  2340. 
Judgment,  §  2341. 

Judgment  rendered  on  appearance  or  personal  service. 

Amount. 

Justice  of  the  peace  judgment. 

Judgment  of  United   State?   court 

Judgment  of  appellate  court. 

Order,   §  2342. 

ART.  IV.     ISSUANCE    AND    RETURN    OF    EXECUTION. 

Condition  precedent,  §  2343. 
N.  Y.  Prac— 204. 
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Analysis. 

Sufficiency  and  validity  of  execution,  §  2344. 
County  to  which  execution  must  be  issued,  §  2345. 

County  where  debtor  has  place  of  business.  , 

County  of  residence. 

Return  of  execution,  §  2346. 

When  remedy  by  execution  is  e:!niausted. 

ART.  V.     PROCEDURE     TO     PROCURE     ORDER     FOR     EXAMINA- 
TION. 

Notice  of  proceedings,  §  2347. 
General  rules  as  to  affidavits,  §  2348. 

Necessity. 

Who  may  make. 

Title. 

Information  and  belief. 

Showing  authority  of  deponent. 

Statements  as  to  judgment. 

Statements  as  to  execution. 

Statement  as  to  residence. 

Statement  as  to  previous  applications. 

Affidavit    for    examination    of   judgment    debtor   after   return, 

§  2349. 
Affidavit  for  examination  of  judgment  debtor  before  return,  § 

2349a. 
Affidavit  for  examination  of  third  person,  §  2349b. 
Affidavit  for  second  examination,  §  2349c. 

ART.  VI.  ORDER  FOR  EXAMINATION. 

(A)  ORDER  TO  APPEAR. 

Discretion  of  judge,  §  2350. 
Title,   §  2351. 
Contents,  §   2352. 

Time  of  examination. 

Place  of  examination. 

Judge  before    whom  to   appear. 

Order  for  examination  of  third  person,  §  2353, 
Order  for  second  examination',  §  2354. 
Service,  §  2355. 

Proof  of  service. 

Filing,  §  2356. 
>  Effect,  §  2357. 
Vacation   or  modification,   §   2358. 

Grounds, 

^  Time  for  motion. 
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Analysis. 

Moving  papers. 

Notice  of  motion. 

Effect. 

Opening  vacating  order. 

Appeal,  §  2359. 
Collateral  attack,  §  2360. 

(B)  INJUNCTION. 

Time,  §  2361. 

Who  may  make,  §  2362. 

Affidavits,   §  2363. 

Contents,  §  2364. 

Service,  §  2365. 

Effect,  §  2366. 

Vacating  order,  §  2367. 

What  constitutes  a  violation  of  order,  §  2368. 

ART.  VII.     WARRANT   OF   ARREST. 

Nature  of  relief,  §  2369. 
Motion  papers,  §  2370. 
Warrant,   §  2371. 

Service. 

Undertaking,  §  2372. 

Vacation  or  modification,  §  2373. 

ART.  VIII.     EXAMINATION. 

(A)  BEFORE  WHOM  AND  WHERE. 

Judge  or  referee,  §  2374. 
Place  of  examination,  §  2375. 

(B)  REFERENCE. 

Scope  of  subdivision,  §  2376. 
Appointment  of  referee,  §  2377. 
Oath  of  referee,  §  2378. 
Powers  of  referee,  §  2379. 

Issuance  of  subpoena. 

Subpoena   duces  tecum. 

Administering  oath  to  witnesses. 

Adjournments. 

Punishment  for  contempt. 

Duties  of  referee,  §  2380. 

Report. 

Subscription  of  testimony,  §  2381. 
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Analysis. 

Substitution  of  referee,  §  2382'. 
Effect  of  absence  of  referee,  §  2383. 
Waiver  by  appearance,  §  2384.' 

(C)  GENERAL  RULES  RELATING  TO  THE  EXAMINATION. 

Who  may  be  examined,  §  2385. 

Who  must  be  examined,  §  2386. 

Subpoena,  §  2387. 

Oath,   §  2388. 

Scope  of  examination,  §  2389. 

Incriminating  questions. 

Mode  of  examining,   §  2390. 

•  Commission  to  take  testimony  out  of  state. 

Reopening  examination,  §  2391. 
Filing  examination,  §  2392. 

ART.  IX.     ORDER   FOR   PAYMENT  OR   DELIVERY  OF  PROPERTY. 

Consideration  of  Code  provisions,  §  2393. 

Order  "permitting'J-  third  person  to  pay  sheriff,  §  2394. 

Who  may  malte. 

Time  when  order  may  be  made. 

Motion  papers. 

Notice  of  motion. 

Discretion  of  judge. 

Effect  of  payment. 

Order  "requiring"  payment  or   delivery,  §  2395. 

• Time. 

• Who  may  make. 

Notice. 

Contents  of  order. 

■ Property  which  may  be  reached. 

Duties  of  sheriff  receiving  property,  §  2396. 

ART.  X.     CONTEMPT. 

Who  may  punish,  §  2397. 
What  constitutes,  §  2398. 
— —  Failure  to  appear. 

Failure  to  produce  books. 

Refusal  to  testify. 

Perjury. 

— — Violation  of  Injunction  order. 

Disobedience  of  order  to  deliver  or  pay  over. 

Excuses  and  defenses,  §  2399. 
Procedune,   §   2400. 


SUPPLEMENTARY  PROCEEDINGS.  3253 

Analysis. 

ART.  XI.     COSTS. 

Allowance  to  judgment  creditor,  §  2401. 

Allowance  to  judgment  debtor  or  third  person,  §  2402. 

Security  for  costs,  §  2403. 

ART.  XII.     DISMISSAL  OR  DISCONTINUANCE  OF   PROCEEDINGS. 

Dismissal,  §  2404. 
Discontinuance,  §  2405. 
Notice  of  application,  §  2406. 

ART.  XIII.     RECEIVER. 

(A>  APPOINTMENT. 

Time,  §  2407. 
V        Who  may  appoint,  §  2408. 
Application,   §   2409. 

Notice  of  application. 

Propriety  of  receivership,  §  2410. 
"^ho  may  be  appointed,  §  2411. 
Number  of  receivers,  §  2412. 
Order,  §  2413. 

Piling  and  recording. 

Vacating  order. 

Appeal. 

Security,  §  2414. 

Extension  of  receivership,  §  2415. 

New  receiver,  §  2416. 

Discharge,  §  2417. 

Waiver  of  objections,  §  2418. 

Collateral  attack,   §  2419. 

Efeect,  §  2420. 

(B)   POWERS,  DUTIES,  AND  LIABILITIES. 

When  property  vests  in  receiver,  §  2421. 

Real  property. 

Personal  property. 

Relation  back  of  receiver's  title  to  personal  property,  §  2422. 
What  property  vests  in  receiver.  §  2423. 

Personal  property. 

Real  property. 

Rights,  duties,  and  liabilities  of  receiver,  §  2424. 

Real  property. 

Personal  property. 

Actions  to  set  aside  fraudulent  conveyances. 
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Property  covered  by  chattel  mortgage. 

Action  for  accounting. 

Rules  relating  to  actions  in  general. 

Contest  of  probate  of  will. 

When  duties  are  terminated. 

Obtaining  possession  of  property,  §  2425.^ 
Control  over  receiver,  §   2426. 

Payments. 

Application  of  proceeds,  §  2427, 
Compensation,   §   2428. 

ART.  I.     GENERAL    RULES, 

§  2324,    Nature  and  purpose. 

Where  property  of  a  judgment  debtor,  upon  wMeh  an  ex- 
ecution might  be  levied,  cannot  be  found,  and'  it  is  believed 
that  such  property  exists,  or  where  property  he  is  known  or 
believed  to  possess  cannot  be  reached  by  execution,  the  statute 
authorizes  a  summary  method  of  procedure  equitable  in  its 
nature  and  an  available  substitute  for  a  creditor's  suit,  by 
which  the  creditor  may  ascertain  the  true  situation,  and,  upon 
the  discovery  of  property,  have  the  same  appropriated  to  the 
satisfaction  of  his  judgment.  The  remedy  thus  provided  is 
purely  statutory,  offering  a  concurrent  remedy  with  the  equita- 
ble method  mentioned,  and  governed,  except  as  restricted  or 
limited  by  the  particular  statute,  by  the  same  principles.^  Sup- 
plementary proceedings  perform  the  office  of  bills  in  equity"" 
to  enable  a  creditor  to  ascertain  whether  his  judgment  debtor 
has  any  property  applicable  to  the  satisfaction  of  the  judg- 
ment, either  in  his  possession  or  control  or  in  the  possession 
or  control  of  another.  While  a  substitute  for  a  creditor's  suit, 
it  is  not  intended  entirely  to  supersede  such  practice  and  re- 
sort may  still  be  had  to  the  old  remedy.'  The  service  of  the 
order  takes  the  place  of  the  commencement  of  a  suit  by  a  cred- 

lOwen  V.  Dupignac,  9  Abb.  Pr.  180,  17  How,  Pr.  512;  Smith  v,  Ma- 
aony,  3  Daly,  285.  Of  course,  the  statute  governs  and  acts  as  a  limita- 
tion.    Maass  v.  McEntegart,  20  Misc.  676,  46  N.  Y,  Supp.  534. 

2  Bryant  v.  Grant,  87  Hun,  68,  67  State  Rep.  639,  33  N.  Y.  Supp.  957. 

3  Barnes  v.  Levy,  23  Civ.  Proc.  R.  (Browne)  254,  29  N.  Y.  Supp. 
1076. 
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iter's  bill  and  it  gives  the  judgment  creditor  a  lien  on  the 
equitable  assets  of  the  judgment  debtor  in  the  same  manner. 
The  proceedings  are  not  intended  to  take  the  place  of  an  exe- 
cution against  property  but  merely  to  supplement  such  rem- 
edy by  reaching  assets  which  an  execution  could  not  touch.* 
A  supplementary  proceeding  is  a  remedial  process  and  a  lib- 
eral construction  should  be  indulged  to  support  it.°  Supple- 
mentary proceedings  are  also  proper  to  collect  taxes/  or  to 
enforce  the  decree  of  a  surrogate/ 

§  2325.    Special  proceedings. 

Supplementary  proceedings,  whether  to  compel  an  examina- 
tion of  the  judgment  debtor  or  of  a  third  person,  are  special 
proceedings  and  not  a  part  of  the  action,*  though  they  were 
formerly  held  to  be  proceedings  in  the  cause. 

§  2326.    Code  provisions. 

The  Code  provisions  relating  to  supplementary  proceedings 
are  to  be  found  in  title  twelve  of  chapter  seventeen  of  the 
Code.  They  are  to  a  considerable  extent  the  same  as  the  pro- 
visions of  the  old  Code  but  there  have  been  so  many  changes, 
•  not  only  by  the  new  Code  as  originally  enacted  but  also  by 
subsequent  amendments  thereof,  that  any  decision  rendered 
imder  the  old  Code  should  not  be  regarded  as  a  precedent  un- 
less it  is  clear  that  it  has  uot  been  modified  or  overruled  by 
subsequent  statutory  enactments. 

§  2327.    Three  remedies. 

The  Code  provides  for  three  distinct  remedies,  as  follows: 
1.  An  order  made  or  a  warrant  issued  against  a  judgment 

debtor,  after  the  return  of  an  execution. 

iMoyer  v.  Moyer,  7  App.  Div,  523,  40  N.  Y.  Supp.  258. 
s  Matter  of  Gough,  31  App.  Div.  307,  52  N.  Y.  Supp.  627;   Grouse  v. 
Wheeler,  33  How.  Pr.  337. 
6  Tax  Law,  §§  77,  259.     Village  Law,  §  126. 
'  Code  Civ.  Proc.  §  2554, 
8  Code  Civ.  Proc.  §  2433;  Maass  v.  McBntegart,  20  Misc.  676,  46  N.  Y. 

Supp.  534. 
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2.  An  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execu- 
tion, 

3.  An  order,  made  after  the  issuing,  and  either  before  or 
after  the  return,  of  an  execution,  against  a  person  who  has 
property  of  the  judgment  debtor,  or  is  indebted  to  him.* 

It  will  be  noticed  that  in  each  case  the  issuance  of  an  exe- 
cution is  a  condition  precedent. 

Order  against  judgment  debtor  before  return.  Pro- 
ceedings against  the  judgment  debtor  personally ,  are  proper 
before  the  return  of  execution  only  where  he  has  property 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of 
the  judgment.^"  Proceedings  cannot  be  maintained  before  re- 
turn if  the  judgment  debtor  has  property  in  his  open  and  no- 
torious possession  and  within  reach  of  execution  and  he  shows 
no  design  to  remove  or  fraudulently  dispose  of  it.^^ 

Order  against  third  person.     Proceedings  to  compel  an 

examination  of  a  third  person  may  be  pursued  either  alone  or 
simultaneously  with  proceedings  to  compel  an  examination  of 
the  judgment  debtor.^^  Proceedings  to  examine  the  judgment 
debtor  are  not  a  condition  precedent  to  proceedings  to  examine 
third  persons,"  though  the  proceedings  must  be  had  under  the 
appropriate  section  of  the  Code.^*  The  judgment  debtor  is  not  * 
even  entitled  to  notice  of  the  proceedings  unless  the  judge  so 
directs.^=*  The  order  may  be  granted  either  before  or  after 
the  return  of  execution.  A  third  person  may  be  examined 
though  his  debt  is  not  yet  due.^®  The  wife  of  a  judgment 
debtor  may  be  examined  as  a  third  person,^^  as  may  the  presi- 

9  Code  Civ.  Proc.   §  2432. 

10  Code  Civ.  Proc.  §  2436. 

11  Sackett  v.  Newton,  10  How.  Pr.  560. 

12  Code  Civ.  Proc.  §  2432. 

13  Gibson,  v.  Haggerty,  37  N.  Y.  555. 

1*  Woodman  v.  Goodenough,  18  Abb.  Pr.  265. 

15  Pommerantz  v.  Bloom,  32  Misc.  754,  99  State  Rep.  671,  65  N.  Y. 
Supp.  671.     See,  also,  post,  §  2347. 

18  Davis  v.  Jones,  8  Civ.  Proc.  R.  (Browne)  43;  Davis  v.  Herrig,  65 
How.  Pr.  290. 

17  Lockwood  V.  Worstell,  15  Abb.  Pr.  430,  note. 
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dent  or  treasurer  of  a  joint  stock  association,^^  or  a  corpora- 
tion ;  but  a  receiver/"  or  an  officer  of  the  court  having  the  cus- 
tody of  a  fund  in  court,-"  or  a  bank  holding  funds  belonging 
to  a  bankrupt  estate  as  depositary  of  the  bankrupt  court," 
cannot  be  examined. 

§  2328.    Election  of  remedies. 

Supplementary  proceedings  should  not  be  stayed  pending  a 
creditor's  suit  on  the  judgment  to  reach  certain  real  estate. 
The  remedies  are  concurrent,  and  both  may  be  prosecuted 
where  no  abuse  is  shown.?^  The  levy  of  a  second  execution,  if 
not  clearly  sufficient  to  satisfy  the  judgment,  is  no  objection  to 
the  continuance  of  supplementary  proceedings  under  the  first 
execution. ^^  Proceedings  to  compel  an  examination  of  a  third 
person  may  be  pursued  either  alone  or  simultaneously  with  pro- 
ceedings to  compel  an  examination  of  the  judgment  debtor.^* 
The  issuing  of  an  attachment  is  not  an  election  of  remedies 
which  will  preclude  supplementary  proceedings.^'' 

18  Courtois  V.  Harrison,  1  Hilt.  109,  3  Abb.  Pr.  96,  12  How.  Pr.  359. 

19  Fitcbburgh  Nat.  Bank  v.  Busbwick  Cbemical  Works,  13  Civ.  Proc. 
R.  (Browne)  155.  See,  also,  Bucki  v.  Bucki,  26  Misc.  69,  56  N.  Y. 
Supp.  439. 

20  Anon.,  pode  R.   (N.  S.)  211. 

21  Havens  v.  National  City  Bank  of  Brooklyn,  6  T.  &  C.  346,  4  Hun, 
131. 

22  Gates  V.  Young,  17  Wkly.  Dig.  551;  In  re  Bacbiller  de  Ponce  de 
Leon,  69  N.  Y.  Supp.  242. 

23  Smith  V.  Davis,  63  Hun,  100,  17  N.  Y.  Supp.  614;  Hanson  v.  Trip- 
ler,  Code  R.  (N.  S.)  154;  Sal«  v.  Lawson,  6  Super.  Ct.  (4  Sandf.)  718; 
Fellerman's  Case,  2  Abb.  Pr.  155;  Lilliendahl  v.  Fellerman,  11  How. 
Pr.  528;  Farquaharson  v.  Kimball,  9  Abb.  Pr.  385,  note,  18  How.  Pr. 
33;  Smith  v.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99.  But  see  Stein- 
hardt  v.  Michalda,  15  Civ.  Proc.  R.  (Browne)  323,  which  holds  that 
levy  suspends  the  supplementary  proceedings  until  the  return  of  the 
sh'eriff. 

2*  Code  Civ.  Proc.  §  2432. 

26  Hanson  v.  Trlpler,  5  Super.  Ct.   (3  Sandf.)   733. 
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§  2329.     Persons  entitled. 

A  person  entitled  to  issue  execution  on  a  judgment,  may, 
after  an  execution  has  been  issued,  institute  supplementary 
proceedings.  The  term  "judgment  creditor,"  as  used  in  the 
Code,  signifies  the  person  who  is  entitled  to  collect,  or  other- 
wise enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money.^''  This  includes 
the  assignee  of  the  judgment,^^  and  the  personal  representa-  • 
tives  of  the  judgment  creditor.^'  An  assignee  may  institute 
the  proceedings  though  the  original  judgment  creditor  be 
dead,^"  or  though  the  assignment  was  after  the  return  of  the 
execution.^"  An  attorney  for  the  judgment  creditor  cannot 
institute  proceedings  to  enforce  his  lien  without  obtaining 
leave  of  court.''^  An  agent  who  has  received  proper  authority 
so  to  do  may  institute  the  proceedings.'^  So  an  attorney  em- 
ployed to  collect  a  claim  has  authority,  under  his  original  re- 
tainer, to  institute  supplementary  proceedings  to  collect  the 
judgment.'^ 

The  party  to  whom  costs  are  awarded  "in  a  special  pro- 
ceeding," is  to  be  deemed  a  judgment  creditor  and  the  party 
against  whom  they  are  awarded  is  deemed  a  judgment  debtor 
in  so  far  as  the  right  to  institute  supplementary  proceedings 
is  concerned.'* 

26  Code  Civ.  Proc.  §  3343,  subd.  13. 

27  Ross  V.  Clussman,  Code  R.  (N.  S.)  91;  Crill  v.  Kornmeyer,  56 
How.  Pr.  276,  and  cases  cited;  Maigille  v.  Leonard,  102  App.  Div.  367. 

28  Collier  v.  De  Revere,  7  Hun,  61;  Walker  v.  Donovan,  6  Daly,  552; 
Id.,  53  How.  Pr.  3;  Pardee  v.  Tilton,  20  Hun,  76.  But  person  cannot 
institute  proceedings  in  his  individual  capacity  against  himself  in  his 
representative  capacity.     Matter  of  Livingston,  27  Hun,  607. 

29  Crill  V.  Kornmeyer,  56  How.  Pr.  276. 

30  Ross  V.  Clussman,  5  Super.  Ct.  (3  Sandf.)  676,  Code  R.  (N.  S.)  91: 
Orr's  Case,  2  Abb.  Pr.  457. 

31  Moore  v.  Taylor,  2  How.  Pr.   (N.  S.)    343. 
32Hawes  v.  Barr,  30  Super.  Ct.   (7  Rob.)    452. 

33  Ward  V.  Roy,  69  N.  Y.  96. 

34  Code  Civ.  Proc.  §  2432,  as  amended  in  1896. 
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§  2330.    Persons  liable. 

In  the  absence  of  statutory  limitation,  supplementary  pro- 
ceedings may  be  instituted  against  every  person  against  whom 
an  execution  may  lawfully  issue,  and  over  whom  the  court  is 
not  forbidden  to  exercise  jurisdiction.^''  Married  women,^"  in- 
fants,^' and  lunatics,  may  all  be  examined.  So  the  proceeding 
is  available  against  a  trustee  against  whom  a  judgment  has 
been  recovered  as  trustee.^**  Of  course,  if  the  person  is  shown 
to  be  exempt  from  arrest  or  service  of  process,  as  where  he  is 
a  member  in  attendance  on  the.  legislature,^"  he  cannot  be 
punished  for  refusal  to  obey  the  order.  It  seems  that  a  re- 
ceiver cannot  be  appointed  in  supplementary  proceedings 
against  a  joint  stock  association.*" 

As  already  stated,  third  persons  may  be  proceeded  against, 
where  they  are  indebted  to,  or  have  property  of  the  judgment 
debtor." 

Corporations.     Supplementary   proceedings    cannot   be 

maintained  against  a  domestic  corporation  or  a  foreign  cor- 
poration, except  in  those  actions  or  special  proceedings  brought 
by  or  against  the  people  of  the  state,*^  unless  the  foreign  cor- 
poration has  no  business  or  fiscal  agency,  or  agency  for  the 
transfer  of  its  stock,  in  this  state.*'  A  foreign  corporation 
doing  business  here  cannot  be  examined  in  supplementary 
proceedings,**  even  after  the  appointment  of  a  receiver  in  its 

35  3  Freeman,  Executions,  §  398a. 

38  Formerly  a  judgment  against  a  married  woman  was  insufficient. 
Thompson  v.  Sargent,  15  Abb.  Pr.  452. 
s'Lederer  v.  Ehrenfeld,  49  How.  Pr.  403. 

38  Matter  of  Gough,  31  App.  Div.  307,  52  N.  Y.  Supp.  627,  5  Ann.  Cas. 
194. 

39  Bverard  v.  Brennan,  2  City  Ct.  R.  351. 
«iBruns  V.  Kane,  12  Civ.  Proc.  R.  (Browne)  86. 
"  See  ante,  §  2327. 

*2  Code  Civ.  Proc.  §  2463.  The  last  clause  was  added  by  amendment 
in  1886. 

43  Logan  v.  McCall  Pub.  Co.,  140  N.  Y.  447.  Contra,  Stevens  v.  Page, 
4  Misc.  517,  54  State  Rep.  133,  24  N.  Y.  Supp.  698,  23  Civ.  Proc.  R. 
(Browne)  191. 

*4Levy  V.  Swick  Piano  Co.,  17  Misc.  145,  39  N.  Y.  Supp.  409. 
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own  state  and  a  temporary  ancillary  receiver  in  this  state/'' 
This  Code  rule  precludes  proceedings  for  the  examination  of 
a  third  person  as  to  property  in  his  possession  belonging  to 
the  judgment  debtor  where  the  latter  is  a  corporation.** 

§  2331.     Time. 

Supplementary  proceedings  may  be  instituted  "at  any  time 
within  ten  years  after  the  return"  of  an  execution  against 
property.*'  This  ten  years'  limitation  is  applicable  to  an  or- 
der to  examine  a  third  person.**  But  inasmuch  as  new  execu- 
tiorus  may  be  issued  from  time  to  time  the  right  to  institute 
supplementary  proceedings  could  be  extended  indefinitely 
were  it  not  held  that  the  ten  years  must  be  computed  from 
the  return  of  the  first  execution,  subject  to  the  right  of  the 
judgment  creditor,  by  leave  of  court,  to  revive  his  judgment 
by  a  suit  on  the  judgment  and  then  issue  a  new  execution  on 
which  supplementary  proceedings  may  be  maintained.*'  Sup- 
plementary proceedings  based  on  a  justice's  judgment  dock- 
eted with  the  county  clerk  before  the  expiration  of  six  years 
are  not  barred  by  the  six-year  limitation  applicable  to  actions 
on  such  a  judgment.^"  The  mere  adjudication  of  the  judgment 
debtor  as  a  bankrupt,  where  the  debt  had  not  been  proved  in 
bankruptcy,  nor  a  stay  granted  by  the  United  States  court, 
does  not  operate  as  a  stay  so  as  to  affect  the  ten  years'  limita- 
tion, though  the  debt  was  afterward  proved  in  bankruptcy.^^ 

45  Matter  of  Vietor,  20  Misc.  289,  79  State  Rep.  800,  45  N.  Y.  Supp. 
800. 

it  Fitchburgh  Nat.  Bank  v.  Bushwlck  Chemical  Works,  13  Civ.  Proc. 
R.  (Browne)  155. 

IT  Code  Civ,  Proc.  §  2435;  McGuire  v.  Hudson,  41  State  Rep.  295,  16 
N.  Y.  Supp.  392.  Same  limitation  as  creditors'  suit.  Corning  v.  Steb- 
bins,   1  Barb.  Ch.  589. 

48  Peck  V.  Disken,  41  Misc.  473,  84  N.  Y.  Supp.  1094.  ' 

48  Importers'  &  Traders'  Nat.  Bank  v.  Quackenbush,  143  N.  Y.  567; 
Baumler  v.  Ackerman,  63  Hun,  40,  43  State  Rep.  87,  17  N.  Y.  Supp.  436. 
Contra,  Levy  v.  Kirby,  51  Super.  Ct.   (19  J.  &  S.)   69. 

50  Bolt  V.  Hauser,  57  Hun,  567,  19  Civ.  Proc.  R.  (Browne)  210,  33 
State  Rep.  343,  11  N.  Y.  Supp.  366,  368;  Green  v.  HaJser,  18  Civ.  Proc. 
R.  (Browne)  354,  31  State  Rep.  17,  9  N.  Y.  Supp.  660. 

61  Cleveland  v.  Johnson,  5  Misc.  484,  26  N.  Y.  Supp.  734. 
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There  is  no  express  statutory  limitation  as  to  the  time  when  a 
proceeding  after  the  issue  and  before  the  return  of  an  execu- 
tion miist  be  instituted  but  the  Code  uses  the  words  "at  any 
time."  It  would  seem,  however,  that  the  ten-year  statute  of 
limitation  should  apply  since  section  414  of  the  Code  which 
relates  to  limitation  of  actions  provides  that  the  word  "ac- 
tion," as  contained  therein,  is  to  be  construed,  when  it  is  nec-i 
essary  to  do  so,  as  including  a  special  proceeding. 

§  2332.    Property  which  can  be  reached. 

As  a  general  rule  every  species  of  property,  not  exempt  by 
law,  may  be  reached  in  supplementary  proceedings.^-  Prop- 
erty which  can  be  reached  by  a  creditor's  bill  can  be  reached 
by  supplementary  proceedings.^^  Membership  in  a  board  of 
exchange  where  transferable,^*  the  property  in  a  patent  right,''^ 
or  the  vested  interest  of  a  person  in  the  funds  of  an  organi- 
zation as  evidenced  by  a  certificate  of  membership,"'^  may  be 
reached.  Of  course,  only  the  property  belonging  to  the  judg- 
ment debtor  can  be  reached.  For  instance,  bonds  executed  by 
a  railroad  company  and  in  the  hands  of  its  agents  to  be  nego- 
tiated for  its  use,  are  not  property  of  the  company  which  can  be 
reached  by  supplementary  proceedings.^^  So  public  moneys 
raised  by  a  municipal  corporation  by  taxation,  when  in  the 
hands  of  its  fiscal  officer,  are  not  the  property  of  the  corpo- 
ration or  a  debt  due  to  it.°^     Property  assigned  prior  to  the 

62  For  tabulated  list  of  what  may,  and  wliat  may  not,  be  reached, 
see  3  Civ.  Proc.  R.  (Browne)  249,  250. 

63  Barnes  v.  Morgan,  3  Hun,  703,  6  T.  &  C.  105. 

64Leggett  V.  Waller,  39  Misc.  408,  80  N.  Y.  Supp.  13;  Ritterband 
V.  Baggett,  4  Ahb.  N.  C.  67,  42  Super.  Ct,  (10  J.  &  S.)  556;  Powell  v. 
Waldron,  89  N.  Y.  328;  Londheim  v.  White,  67  How.  Pr.  467;  Grocers' 
Bank  v.  Murphy,  60  How.  Pr.  426,  10  Daly,  168. 

65  Barnes  v.  Morgan,  3  Hun,  703,  6  T.  &  C.  105.  And  the  court  may 
compel  the  judgment  debtor  to  execute  and  deliver  to  the  receiver  an 
assignment  of  such  letters  patent.  Clan  Ranald  v.  Wyckoff,  41  Super. 
Ct.   (9  J.  &  S.)    527. 

68  Dease  v.  Reese,  39  Misc.  657,  80  N.  Y.  Supp.  590. 

57  Cunningham  v.  Pennsylvania,  S.  &  N.  E.  R.  Co.,  11  State  Rep.  663. 

58  Lowber  v.  City  of  New  York,  7  Abb.  Pr.  248. 
cited. 
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commencement  of  supplementary  proceedings  cannot  be 
reached^''  unless  the  assignment  was  fraudulent,°°  though  the 
receiver's  right  to  sue  to  set  aside  a  fraudulent  conveyance  is 
not  exclusive  of  the  right  of  other  judgment  creditors.^^ 

There  are  three  classes  of  property  which  cannot  be  reached 
by  supplementary  proceedings,  viz. : 

1.  Property  which  is  expressly  exempt  by  law  from  levy  and 
sale  under  an  execution.*'^  What  property  is  exempt  from 
levy  and  sale  under  an  execution  has  been  treated  of  in  the 
chapter  on  attachment."^  If  the  debtor  claims  an  exemption, 
it  is  doubtful  whether  the  question  of  exemption  can  be  tried 
in  the  supplementary  proceedings. "^ 

2.  Any  money,  thing  in  action,  or  other  property,  held  in 
trust  for  a  judgment  debtor,  where  the  trust  has  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person 
other  than  the  judgment  debtor."^  For  instance,  a  fund  raised 
for  the  relief  of  a  member  by  the  officials  of  a  social  club  is 
not  subject  to  supplementary  proceedings,  where  a  certain  sum 
per  week  is  set  aside  for  the  necessities  of  such  member,""  nor 

69  Ward  V.  Petrie,  157  N.  Y.  301;  Stephens  v.  Meriden  Britannia  Co., 
160  N.  Y.  178;  Charlier  v.  Saginaw  Steel  S.  S.  Co.,  7  App.  Div.  609, 
40  N.  Y.  Supp.  278;  Pettibone  v.  Drakeford,  37  Hun,  628;  Field  v. 
Sands,  21  Super.  Ct.  (8  Bosw.)  685;  Watrous  v.  Latlirop,  6  Super.  Ct. 
(4  Sandf.)   700. 

60  Seymour  v.  Wilson,  14  N.  Y.  (4  Kern.)  567;  Brown  v.  Gilmore,  16, 
How.  Pr.  527;  Ward  v.  Petrie,  92  Hun,  605,  72  State  Rep.  313,  36  N.  Y. 
Supp.  940.- 

siMetcalf  v.  Del  Valle,  64  Hun,  245,  46  State  Rep.  105,  19  N.  Y. 
Supp.  16. 

62  Code  Civ.  Proc.  §  2463;  Pinnin  v.  Malloy,  33  Super.  Ct.  (1  J.  &  S.) 
382.  Proceeds  of  exempt  property  cannot  be  reached.  Tillotson  v. 
Wolcott,   48  N.  Y.   188. 

6S  Volume  2,  §§  1087-1097,  pp.  1415-1431. 

64  Dickinson  v.  Onderdonk,  18  Hun,  479. 

65  Code  Civ.  Proc.  §  2463.  See,  also.  Ten  Broeck  v.  Sloo,  2  Abb.  Pr.' 
234,  13  How.  Pr.  28;  Campbell  v.  Genet,  2  Hilt.  290;  Graff  v.  Bonnett, 
31  N.  Y.  9;  Mullet  v.  Hall,  49  How.  Pr.  374;  Manning  v.  Evans,  19 
Hun,  500;  Lawrence  v.  Pease,  50  State  Rep.  851,  21  N.  Y.  Supp.  223. 
The  same  rule  applies  to  a  creditor's  suit.  Code  Civ.  Proc.  §  1879.  See 
chapter  on  creditor's  suits  for  full  discussion  of  this  subject. 

66  Wilder  v.  Clark,  33  State  Rep.  143,  11  N.  Y.  Supp.  683. 
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are  moneys  received  by  the  widow  of  a  policeman  from  the 
police  pension  or  insurance  fund.'''  In  short,  'the  interest  of 
a  beneficiary,  in  a  trust  fund  created  by  a  person  other  than 
the  debtor  cannot  be  reached,"^  except  by  a  direct  action  by 
the  judgment  creditor,"^  and  except,  as  already  stated  in  a  pre- 
ceding chapter,^"  where  judgments  in  particular  actions  may 
be  enforced  by  an  execution  against  a  portion  of  the  income. 

3.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding,  when  it  is  made  to  appear  by  his 
oath  or  otherwise  that  those  earnings  are  necessary  for  the 
use  of  a  family,  wholly  or  partly  supported  by  his  labor.'^ 
This  exemption  should  be  liberally  construed  in  favor  of  the 
debtor.''^  The  question  naturally  arises  as  to  what  are  "earn- 
ings" for  "personal"  services.  Does  the  phrase  confine  the 
exemption  to  "wages"  or  is  it  extensive  enough  to  cover  all 
"earnings"  to  which  the  services  of  the  debtor  contribute? 
If  the  latter,  does  the  exemption  cover  all  the  earnings  of  the 
business  or  merely  the  amount  earned  by  the  debtor?  This 
"shot  gun"  expression  has  not  been  defined  though  oftentimes 
applied  to  particular  facts.  The  earnings  must  be  for  "per- 
sonal" services,'^'  and  earnings  are  to  be  distinguished  from 
the  proceeds  of  a  business  carried  on  by  the  debtor.''*  Thus 
moneys  due  from  customers  of  a  person  engaged  in  retailing 
ice,  in  which  business  he  employs  two  ice  carts  and  several 
men,'^  or  moneys  received  by  a  saloonkeeper  in  the  conduct  of 
his  business,'^  are  not  "personal  earnings."     So  the  exemp- 

«'•  Sargent  v.  Bennett,  3  How.  Pr.   (N.  S.)    515. 

88  Matter  of  Seymour,  76  App.  Div.  300,  79  N.  Y.  Supp.  122. 

ei)  Scott  V.  Nevius,  13  Super.  Ct.  (6  Duer)  672;  McEwen  v.  Brew- 
ster, 17  Hun,  223;  Levey  v.  Bull,  47  Hun,  350,  14  State  Rep.  596,  28 
Wkly.  Dig.  108.     See  post,  §  2454. 

70  See  ante,  §  2231. 

"Code  Civ.  Proc.  §  2463.    See,  also,  vol.  2,  p.  1422,  note  300. 

72  Miller  v.  Hooper,  19  Hun,  394,  396. 

73,  74  Matter  of  Wyman,  76  App.  Div.  292,  78  N.  Y.  Supp.  546. 

75  Mulford  V.  Gibbs,  9  App.  Div.  490,  41  N.  Y.  Supp.  273. 

78  Prince  v.  Brett,  21  App.  Div.  190,  47  N.  Y.  Supp.  402. 
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lion  does  not  extend  to  one  who  buys  and  sells  merchandise.''^ 
lu  opposition  to  these  eases  it  has  been  held  that  the  exemp- 
tion covers  the  earnings  of  a  photographer  who  does  nearly  all 
his  work."  In  the  latter  ease  it  is  held  that  this  exemption 
does  not  apply  exclusively  to  earnings  derived  from  personal 
services  to  others  in  a  subordinate  or  inferior  capacity  but  in- 
cludes earnings  derived  from  a  business  where  the  services  are 
the  chief  factor  in  it.  It  has  also  been  held  that  the  net  pro- 
ceeds of  a  business  carried  on  by  a  judgment  debtor  with  the 
assistance  of  others  are  his  personal  earnings."  Such  earnings 
include  tuition  fees  payable  quarterly  in  advance.^"  But  sums 
due  for  board  are  not  personal  earnings.'^  The  earnings  are 
not  necessary  "for  the  use  of  "a  family,  supported  wholly  or 
partly  b.^y  his  labor,"  where  the  judgment  debtor  was  unmar- 
ried, a  boarding  house  keeper,  and  merely  hired  a  woman  and 
gave  her,  for  her  services,  her  board  and  that  of  her  two  chil- 
dren, and  clothed  them  in  part.^^  And  if  the  debtor  in  no  way 
contributes  to  the  support  of  his  house  or  family,  his  earnings 
are  not  exempt.*^  Formerly  it  was  held  that  the  sixty  days 
ran  back  from  the  order  for  the  application  of  the  debtor's 
property  and  not  from  the  original  order  for  his  examina- 
tion,'* bi^t  now  the  time  runs  from  the  date  of  the  order  for 
examination,  whether  the  order  is  to  examine  the  judgment 
debtor  or  a  third  person. '^  The  court  cannot,  in  such  pro- 
ceedings, direct  the  payment  of  earnings  not  due  and  payable 
when  the  order  of  examination  was  made.^'     Thus,  it  has  been 

71  Mulford  V.  Gibbs,  9  App.  Div.  490,  41  N.  Y.  Supp.  273. 
7s  McSkiman  v.  Knowlton,  20  Civ.  Proc.  R.   (Browne)   274,  14  N.  Y. 
Supp.  283. 
TO  Sandford   v.  Gcodwin,  20  Civ.  Pj-oc.  R.    (Brovpne)   276,  note. 

80  Miller  v.  Hooper,  19  Hue,  394 

81  Whalen   v.   Tennison,   1   Month.   Law   Bui.  21. 

82  Van  Vechten  v.  Hall,  14  How.  Pr.  436. 
63  Martin  v.  Sheridan,  2  Hilt.  586. 

84  Bush  V.  White,  12  Abb.  Pr.  21. 

8=  .Matter  of  Trustees  of  Board  of  Pub.  and  Sabbath  School  Work, 
22  Misc.  645,  50  N.  Y.  Supp.  171. 

8(5  Kroner  v.  Reilly,  49  App.  Div.  41,  63  N.  Y.  Supp.  527;  Matter  ol 
Trustees  of  Board  of  Pub.  &  Sabbath  School  Work,  22  Misc.  645,  50  N.  Y. 
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held  that  under  an  ordet  granted  on  a  certain  day  a  salary 
that  does  not  become  payable  until  the  close  of  the  day  can- 
not be  reached.*'  If  it  is  doubtful  whether  the  money  was 
earned  before  or  after  the  order,  the  debtor  is  entitled  to  the 
benefit  of  the  doubt.**  The  judge  has  no  authority  to  make 
an  order  directing  the  debtor  to  set  apart  a  portion  of  his 
salary  each  month  as  it  becomes  due  and  apply  it  to  the  judg- 
ment until  it  is  paid,*^  except,  as  set  forth  in  a  preceding  chap- 
ter,'" that  ten  per  cent  of  such  earnings  can  be  reached  on  an 
execution  on  a  judgment  wholly  for  necessaries  sold  or  work 
performed  in  a  family  as  a  domestic  or  for  services  rendered 
for  salary  owing  to  an  employe  of  the  judgment  debtor.  The 
salary  of  a  judicial  or  other  public  officer,  while  in  the  hands 
of  the  disbursing  officer  of  the  general  or  municipal  govern- 
ment, cannot  be  reached."^  The  exemption  of  money  as  earned 
within  sixty  days  must  be  made  to  appear  affirmatively,'-  and 
it  must  appear,  "by  the  debtor's  oath  or  otherwise,"  that  such 
earnings  are  necessary  for  the  use  of  a  family  wholly  or  partly 
supported  by  his  labor.'* 

Where  the  execution  was  issued  on  a  judgment  against  de- 
fendants jointly  indebted,  where  all  are  not  served,  or  on  a 
judgment  in  an  action  against  the  defendants  not  summoned, 
in  the  original  action,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  supplementary  proceedings  on  the  judgment.'* 

Supp.  171;  Albright  v.  Kempton,  4  Civ.  Proc.  R.  (Browne)  16;  Wood- 
man V.  Goodenough,  18  Abb.  Pr.  265;  Campbell  v.  Foster,  16  How.  Pr. 
275. 

87  First  Nat.  Bank  of  Auburn  v.  Beardsley,  8  Wkly.  Dig.  7. 

88  Potter  v.  Low,  16  How.  Pr.  549. 

89  Columbian  Inst.  v.  Cregan,  11  Civ.  Proc.  R.  (Browne)  87,  3  State 
Rep.  287. 

,     90  See  ante,   §   2231. 

9iWaldman  v.  O'Donnell,  57  How.  Pr.  215;  Remmey  v.  Gedney,  1 
City  Ct.  R.  28,  57  How.  Pr.  217,  note;  Gray  v.  Ashley,  24  Misc.  396,  .5.^ 
N.  Y.  Supp.  547;  People  ex  rel.  Blair  v.  Grout,  45  Misc.  505,  508. 

92  Matter  of  Van  Ness,  21  Misc.  249,  47  N.  Y.  Supp.  702. 

9a  Code  Civ.  Proc.  §  2463. 

"Code  Civ.  Proc.  §  2461. 

N.   Y.  Prac— 20&. 
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§  2333.    Successive  examinations. 

A  second  order  for  examination  should  not  be  made  unless 
the  creditor  can  show  facts  arising  after  one  examination  that 
call  for  a  further  examination/"  such  as  that  the  judgment 
debtor  has  acquired  property  since  his  former  examination.'" 
The  same  rule  applies  to  an  examination  on  a  judgment  re- 
covered in  an  action  on  another  judgment  under  which  latter 
judgment  supplementary  proceedings  had  been  instituted,"  or 
to  a  second  examination  under  another  judgment  between  the 
same  parties.*^  The  judge  has  no  jurisdiction  to  grant  the 
second  order  unless  the  affidavit  alleges  sufficient  reasons  there- 
for; but  if  sufficient  facts  are  alleged  to  give  the  judge  juris- 
diction then  it  rests  in  his  sound  discretion  whether  a  further 
or  second  examination  will  be  ordered."' 

But  if  supplementary  proceedings  were  discontinued  or  dis- 
missed without  an  examination,  a  second  order  may  be  based 
on  the  same  facts.  Thus,  a  default  made  by  plaintiff  in  con- 
ducting supplementary  proceedings  does  not  preclude  plain- 
tiff from  again  seeking  the  same  remedy  on  the  same  facts,^"" 
nor  does  the  fact  that  the  proceedings  were  termiuated  by 
consent,  though  no  order  of  discontinuance  was  entered."^  So 
the  vacating  the  order  for  an  examination  does  not  preclude 
a  subsequent  order  based  on  the  same  facts.^"^  However,  a 
second  order  for  examination,  issued  by  a  different  judge,  is 

95irwia  V.  Chambers,  40  Super.  Ct.   (8  J.  &  S.)    432. 

80  Sellig  V.  Mclntyre,  N.  Y.  Daily  Reg.,  July  28,  1883;  Marshall  v. 
Ling,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109,  13  N.  Y.  Supp. 
224. 

97  Irwin  V.  Chambers,  40  Super.  Ct.  (8  J.  &  S.)  432. 

«s  Canavan  v.  McAndrew,  20  Hun,  46. 

89  Schermerhorn  v.  Owens,  29  Misc.  674,  62  N.  Y.  Supp.  763 ;  Mar- 
shall V.  Link,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109,  13  N. 
Y.  Supp.  224. 

100  Weiss  V.  Ashman,  11  Misc.  377,  65  State  Rep.  290,  24  Civ.  Proc. 
R.   (Scott)   268,  1  Ann.  Cas.  314,  32  N.  Y.  Supp.  161. 

101  Carter  v.  Clarke,  30  Super.  Ct.   (7  Rob.)   43. 

102  Methodist  Book  Concern  &  Co.  v.  Hudson,  1  How.  Pr.  (N.  S.) 
517 
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irregular  where  the  first  order  has  not  been  revoked  or  dis- 
charged.^"' 

§  2334.    Stay  of  proceedings. 

An  appeal  from  the  judgment,  unaccompanied  by  an  under- 
taking, does  not  stay  proceedings.^"*  And  if  there  is  a  stay 
by  the  giving  of  an  undertaking  it  merely  "suspends"  the  pro- 
ceedings."" The  proceedings  should  not  be  stayed  pending  a 
creditor's  STiit.^"'  But  the  proceedings  may  be  stayed  to  en- 
able a  party  to  make  a  motion  in  the  action  relating  to  the 
judgment  or  execution.  So  a  person  adjudged  a  bankrupt 
may  move  to  stay  proceedings  against  him.^°^  Another  judge 
at  chambers  cannot  stay  the  proceedings."' 

§  2335.    Review  of  orders. 

Section  2433  of  the  Code  fixes  the  mode  of  reviewing  "an 
order  made  in  the  course"  of  supplementary  proceedings.  It 
applies  not  only  to  an  order  for  examination  but  also  to  any 
other  order  made  in  the  course  of  the  proceeding.  It  provides 
that  such  an  order  ' '  can  be  reviewed  only  as  follows : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated 
or  modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an 
action;  or  it,  or  the  order  of  the  judge  vacating  or  modifying 
it,  may  be  vacated  or  modified,  upon  motion,  by  the  comi;  out 
of  which  the  execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  proceed- 
ings, may  be  taken  in  like  manner,  as  if  the  order  was  made 
in  an  action  brought  in  the  same  court. '  '^"^ 

103  Allen  V.  Starring,  26  How.  Pr.  57. 
JO*  Conway  v.  Hitchins,  9  Barb.  378. 
W5  See  post,  p.  3268,  last  paragraph. 
i«6  Gates  V.  Young,  17  Wkly.  Dig.  551. 

107  World  Co.  V.  Brooks,  7  Abb.  Pr.  (N.  S.)  212. 

108  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  14. 

MS  Code  Civ.  Proc.  §  2433.  Subd.  2,  see  Billington  v  Billington,  16 
Civ.  Proc.  R.  (Browne)  56,  4  N.  Y.  Supp.  504;  Robens  v,  Sweet.  48 
Hun,  436.  1  N.  Y.  Supp.  839. 
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If  execution  was  not  issued  out  of  a  county  court,  an  appeal 
does  not  lie  from  an  order  in  supplementary  proceedings  made 
by  a  judge  out  of  court,  but  if  a  review  of  it  is  desired  a  mo- 
tion to  vacate  should  be  made  and  the  appeal  taken  from  the 
order  denying  the  motion.^^"  Such  an  order  made  in  the 
course  of  supplementary  proceedings  is  reviewable  in  the  first 
instance  only  by  the  judgo  who  made  it  or  by  the  court  out 
of  which  the  execution  was  issued,  on  a  motion  to  vacate  or 
modify  the  order ;"^  but  an  order  made  by  a  "court"  on  such 
a  motion  may  be  reviewed  by  appeal  to  the  appellate  divi- 
sion."^ If  otherwise  appealable,  it  is  immaterial  that  the  or- 
der was  not  final."'  This  Code  provision  has  no  application 
to  an  order  made  in  proceedings  to  punish  a  witness  for  con- 
tempt, since  it  is  limited  to  orders  which  only  affect  parties  to 
the  pending  proceedings.^^* 

An  order  of  a  county  judge  for  a  sale  of  a  cause  of  action 
by  the  receiver  affects  a  substantial  right  so  as  to  be  appeal- 
able,"'' but  an  order  requiring  the  debtor  to  answer  a  certain 
question  as  to  the  name  of  a  person  does  not  affect  a  substan- 
tial right  so  as  to  be  appealable.""  An  order  appointing  a 
new  receiver  is  discretionary  so  as  not  to  be  reviewable  in  the 
court  of  appeals."^ 

Merely  perfecting  an  appeal  without  obtaining  a  stay  of 
proceedings  does  not  preclude  the  going  on  with  the  supple- 
mentary proceedings,"^'  and  where  a  stay  of  proceedings  is 
granted  on  an  appeal  from  the   judgment,  it   merely   "sus- 

110  Palen  v,  Bushnell,  68  Hun,  554,  22  N.  Y.  Supp.  1044 ;  Matter  of 
Van  Ness,  17  App.  Div.  581,  45  N.  Y.  Supp.  576. 

111  Finck  V.  Mannering,  46  Hun,  323. 

ii2Finck  V.  Mannering,  46  Hun,  323;  Hart  v.  Johnson,  43  Hun,  505; 
Levy  V.  Swick  Piano  Co.,  17  Misc.  145,  39  N.  Y.  Supp.  409. 

113  Hart  V.  Johnson,  43  Hun,  505. 

11*  An  appeal  from  such  an  order  direct  to  appellate  division  is  prop- 
er.    People  V.  "Warner,  51  Hun,  53,  3  N.  Y.  Supp.  768. 

lis  Matter  of  Patterson,  12  App.  Div.  123,  42  N.  Y.  Supp.  495 

ueMllliken  V,  Thomson.  12  Civ.  Proc.  R.  (Browne)  168.  See,  also. 
Carter  v.    :;iarke,  30  Super.  Ct.   (7  Rob.)   490. 

1  <■ '  Connolly  v,  Kretz,  78  N.  Y.  620. 

iisAmoux  v.  Homans,  32  How.  Pr.  382. 
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pends"  the  proceedings  and  does  not  authorize  their  dismis 


§  2336.     Collateral  attack. 

Supplementary  proceedings  are  entitled  to  all  the  presump- 
tions of  regularity  which  belong  to  the  proceedings  of  courts 
of  general  jurisdiction,  and  the  facts  conferring  jurisdiction 
of  the  subject-matter  need  not  be  affirmatively  proven  when- 
ever questioned  in  a  collateral  proceeding.^^" 

ART.   il.     BEFORE  WHAT  JUDGE  PROCEEDINGS  HAD. 

§  2337.    Judge  out  of  court. 

The  proceedings  must  be  had  before  a  judge  out  of  the  court 
and  not  before  the  court. ^^^  The  authority  to  entertain  sup- 
plementary proceedings  is  vested  in  the  judges  as  separate  judi- 
cial officers  and  not  in  the  court. 

§  2338.    Code  provision. 

The  Code  provides  that  supplementary  proceedings,  whether 
against  the  judgment  debtor  or  a  third  person,  may  be  insti- 
tuted before  either  of  the  following  judges : 
■  1.  A  judge  of  the  court  out  of  which  the  execution  was  is- 
sued. This  embraces  every  court  of  record  authorized  to  en- 
force its  judgments  by  execution  against  property.^^^  A  judge 
of  the  city  court  of  New  York  City  may  entertain  supplemen- 
tary proceedings  based  on  a  judgment  rendered  in  that  court, 
and  may  appoint  a  referee.^^^     The  phrase  "judge  of  the  court" 

iioWoolf  V.  Jacobs,  36  Super.  Ct.  (4  J.  &  S.)  408;  following  Cowdrey 
V.  Carpenter,  17  Abb.  Pr.  107. 

120  Wright  V.  Nostrand,  94  N.  Y.  31. 

121  Bitting  T.  "Vandenburgh,  17  How.  Pr.  80;  Douglass  v.  Mainzer 
40  Hun,  75. 

122  Baldwin  v.  Perry,  25  Hun,  72,  1  Civ.  Proc.  R.  (McCarty)  118,  61 
How.  Pr.  289. 

123  People  v.  Levy,  16  Misc.  615,  25  Civ.  Proc.  R.  (Scott)  390,  40  N. 
Y.  Supp.  743.  Compare  Holbrook  v.  Orgler,  49  How.  Pr.  289,  as  to 
effect  of  filing  of  transcript. 
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refers  equally  well  to  justice  or  judge. ^^*  Any  justice  of  the 
supreme  court  may  make  an  order,  on  a  judgment  of  the  su- 
preme court,  for  examination,  without  regard  to  the  residence 
or  location  of  the  justice,^^^  except  that  he  cannot  compel  the 
judgment  debtor  to  attend  in  a  county  other  than  the  one  where 
the  debtor  resides  or  has  a  place  of  business.^^^ 

2.  A  county  judge,  special  county  judge,  or  special  surro- 
gate, of  the  county  to  which  the  execution  was  issued.  To  en- 
able a  county  judge  to  order  the  examination  in  a  case  in 
the  supreme  court,  execution  must  be  issued  in  his  county.^" 
A  county  judge  cannot  make  an  order  for  examination  while 
an  order,  based  on  the  same  judgment,  made  by  a  justice  of 
the  supreme  court,  is  still  in  force.^^' 

3.  Where  execution  was  issued  to  the  city  and  county  of 
New  York,  from  a  court  other  than  the  city  court  of  that  city, 
a  justice  of  the  supreme  court  for  that  city  and  county  has 
jurisdiction. 

4.  Where  the  execution  was  issued  out  of  a  court  other  than 
the  supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceeding  might  be  instituted, 
as  prescribed  herein,  is  absent  from  the  county,  or  for  any  rea- 
son unable  or  disqualified  to  act,  the  special  proceedings  may 
be  instituted  before  a  justice  of  the  supreme  court. 

5.  Where  the  judgment  upon  which  the  execution  was  is- 
sued was  recovered  in  a  district  court  of  the  city  of  New  York, 
the  proceedings  shall  be  instituted  before  a  justice  of  the 
city  court  of  the  city  of  New  York.^^° 

§  2339.     Continuance. 

Section  26  of  the  Code  which  authorizes  the  continuance  be- 

124  Baldwin  v.  Perry,  25  Hun,  72. 

"6  Bingham  v.  Disbrow,  34  Abb.  Pr.  251,  37  Barb.  24;  Jacobson  v. 
Doty  Plaster  Mfg.   Co.,  32  Hun,  436. 

i26jurgenson  v.  Hamilton,  5  Abb.  N.  C.  149;  Schenck  v.  Erwin.  63 
Hun,  104,  43  State  Rep.  862,  17  N.  Y.  Supp.  616. 

12'.  Terry  v   .Hultz,  8  Abb.  Pr.  (N.  S.)  109,  39  How.  Pr.  169. 

>2«  Allen   V    Starring,  26  How.  Pr.  57. 

1^9  Code  Civ,  Proc.  §  2434. 
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fore  one  or  more  other  judges  of  the  same  court,  of  special  pro- 
ceedings instituted  before  a  judge  of  a  court  of  record  in  the 
city  and  county  of  New  York,  and  in  the  county  of  Kings,  is 
made  applicable  to  supplementary  proceedings.^^" 

In  a  preceding  volume,^^^  the  Code  provision^^^  has  been  set 
forth  as  to  the  continuance  of  supplementary  proceedings  in 
case  of  the  death,  sickness,  resignation,  removal  from  office, 
etc.,  of  the  officer  before  whom  the  special  proceeding  has  been 
instituted,  and  this  section  of  the  Code  is  also  expressly  made 
applicable  to  supplementary  proceedings.^^^ 

The  judge  before  whom  supplementary  proceedings  are  so 
continued  is  deemed,  to  be  the  judge  to  whom  the  order  or  war- 
rant is  returnable,  in  so  far  as  subsequent  proceedings  are  con- 
cerned.^'* 

ART.  III.     JUDGMENTS    OR    ORDERS   ON    WHICH    PROCEEDINGS 
MAY    BE    BASED. 

§  2340.    General  rule. 

Any  judgment  or  order  which  may  be  enforced,  as  of  course, 
by  an  execution  which  will  bind  all  of  the  debtor's  property, 
may  be  the  basis  of  supplementary  proceedings.^''^  But  it 
seems  that  where,  from  the  nature  of  the  judgment,  leave  to 
issue  execution  must  be  obtained,  supplementary  proceedings 
cannot  be  instituted.  Thus,  supplementary  proceedings  can- 
not be  based  on  a  judgment  recovered  against  executors  al- 
though execution  thereon  has  been  issued  by  leave  of  the  sur- 
rogate.^'' Supplementary  proceedings  may  be  based  on  a  sur- 
rogate's decree.^'^ 

wo  Made  applicable  to  supplementary  proceedings  by  section  2462 
of  the  Code. 

131  Volume  1,  p.'  226 

132  Code  Civ.   Proc.   S   b2. 

133, 134  Code  Civ.  Proc.   §  2462. 

185  See  People  \r.  Cowan,  146  N.  Y.  348. 

136  Collins  V.  Beebe,  54  Hun,  818,  27  State  Rep.  4,  7  N.  Y.  Supp.  442. 

137  Code  Civ.  Proc.  §  2554. 
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§  2341.    Judgment. 

It  being  held  that  the  judgment  must  be  one  which  may  be 
enforced  by  execution,  it  follows  that  supplementary  proceed- 
ings are  not  authorized  on  a  judgment  in  rem.^^*  A  judgment 
for  costs  only  is  sufficient  to  sustain  the  proceedings,""  though 
the  rule  was  otherwise  prior  to  the  Code  amendment  of  1881 
which  omitted  the  words  "exclusive  of  costs."  Section  2432 
of  the  Code  was  amended  in  1896  by  adding  the  provision  that 
' '  the  party  to  whom  costs  are  awarded  in  a  special  proceeding 
shall  be  entitled  to  the  same  remedies  under  this  title,  under 
the  same  circumstances,  as  near  as  may  be,  as  a  judgment  cred- 
itor. And  for  the  purposes  of  this  title  the  party  to  whom 
such  costs  are  awarded  shall  be  deemed  a  judgment  creditor, 
and  the  party  against  whom  they  are  awarded  shall  be  deemed 
a  judgment  debtor."  A  judgment  against  joint  debtors,  re- 
covered on  service  on  one,  or  a  judgment  in  an  action  to  charge 
defendants  not  personally  summoned  in  the  original  action, 
may  be  enforced  by  supplementary  proceedings.^^" 

Of  course,  if  the  judgment  is  extinguished  by  payment,^" 
or  a  discharge  in  bankruptcy,^^^  there  is  no  longer  any  judg- 
ment left  to  support  the  proceedings,  and  they  must  fall.  So 
supplementary  proceedings  cannot  be  maintained  on  an  execu- 
tion issued  after  the  judgment  has  ceased  to  be  a  lien  on  the 
re^l  property  of  the  debtor  ;^*''  though  the  defect  may  be  waived 

188  Bartlett  v.  McNiel,  49  How.  Pr.  55,  5  T.  &  C.  675. 

139  Davis  V.  Herrig,  65  How.  Pr.  290;  Matter  of  Sirrett,  25  Misc. 
89,  54  N.  Y.  Supp.  666;  Burke  v.  Burke,  27  Misc.  684,  58  N.  Y.  Supp. 
676. 

140  Code  Civ.  Proc.  §  2461;  Jones  v.  Lawlin,  3  Super.  Ct.  (1  Sandf.) 
722,  1  Code  R.  94;  Emery  v.  Emery,  9  How.  Pr.  130. 

141  Partial  payment  (Williams  v.  Freeman,  12  Civ.  Proc.  R.  [Browne]- 
334),  such  as  payment  of  the  principal  but  not  the  interest  (John- 
son V.  Tuttle,  17  Abb.  Pr.  315),  does  not,  however,  preclude  the  main- 
tenance of  the  proceedings. 

142  Smith  V.  Paul,  20  How.  Pr.  97;  Leo  v.  Joseph,  56  Hun,  644,  9 
N.  Y.  Supp.  612. 

14S  Importers'  &  Traders'  Nat.  Bank  v.  Quackenbush,  143  N.  Y.  567; 
followed  in  Glover  v.  Gargan,  10   App.  Div.  527,  76  State  Rep.  74,  42 
N.  Y.  Supp.  74. 
Supp.  379;  but  see  Id.,  163  N.  Y.  54,  65. 
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by  the  debtor  by  submitting,  without  objection,  to  an  examina- 
tion and  to  the  appointment  of  a  receiver.^"     So  where  the 
transcript  of  a  judgment  of  a  justice  is  not  filed  until  after  an 
action  thereon  is  barred  by  limitations,  an  execution  issued  out ' 
of  the  county  court  will  not  support  the  proceedings.^*^ 

Judgment  rendered  on  appearance  or  personal  service. 

A  judgment  will  not  support  supplementary  proceedings  un- 
less the  judgment  was  rendered  on  the  judgment  debtor's  ap- 
pearance, or  on  personal  service  of  the  summons  on  him,  or  on 
substituted  service  of  the  summons  as  provided  for  in  section 
436  of  the  Code."^  This  requirement  is  jurisdictional,^"  but 
is,  of  course,  inapplicable  where  the  judgment  on  which  the 
proceedings  are  founded  is  against  the  plaintiff  in  the  original 
action."^  It  was  held  in  1896  that  substituted  service  does 
not  suffice,"'  but  in  1897  the  Code  was  amended  so  as  to  make 
such  service  sufficient.  The  word  "appearance"  as  used  in 
this  section  means  a  voluntary  submission  to  the  jurisdiction 
in  whatever  form  manifested,  and  not  the  mere  narrow  and 
technical  meaning  indicated  in  section  421  of  the  Code.""  Thus, 
supplementary  proceedings  may  be  based  on  a  summary  judg- 
ment entered  on  a  forfeited  recognizance  in  New  York  city, 
though  there  is  no  actual  appearance."^ 

Amount.     The  judgment  must  be  for  a  sum  not  less  than 

twenty-five  dollars."^     Under  the  old  Code  the  provision  in  re- 

144  Glover  v.  Gargan,  10  App.  Div.  527,  42  N.  T.  Supp.  74. 

145  Davidson  v.  Horn,  47  Hun,  51.  Contra,  Rose  v.  Henry,  37  Hun, 
397. 

140  Code  Civ.  Proc.  §  2458.  Personal  service  is  not  necessary  -where 
there  has  been  an  appearance.     Diossy  v.  West,  8  Daly,  298. 

i4THildreth  v.   Seeback,  18  Misc.   387,  41  N.   Y.  Supp.  653. 

148  Bean  v.  Tonnele,  1  Civ.  Proc.  R.  (McCarty)  33;  Davis  v.  .Jones, 
8  Civ.  Proc.  R.   (Browne)   43. 

i49Hildreth  v.  Seeback,  18  Misc.  387,  75  State  Rep.  1040,  41  N.  Y. 
Supp.  653. 

150,  iBi  People  V.  Cowan,  146  N.  Y.  348. 

152  Code  Civ.  Proc.  §  2458.  Prior  to  1881,  a  judgment  for  525  or 
more,  "exclusive  of  costs,"  was  required,  and  this  rule  is  held  to  still 
exist  where  a  transcript  of  a  judgment  of  a  lower  clerk  is  filed  in 
the  county  clerk's  office.     So  held  as  to  judgment  of  municipal  court 
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lation  to  the  amount  of  the  judgment  was  limited  to  cases 
where  the  judgment  was  recovered  in  a  justice's  court  and  a 
transcript  filed  with  the  county  clerk. 

Justice  of  the  peace  judgment.  Supplementary  pro- 
ceedings may  be  maintained  on  a  justice's  judgment  which  has 
been  docketed  so  as  to  become  a  judgment  of  the  county 
court.''*' 

Judgment  of  United  States  court.  Supplementary  pro- 
ceedings may  be  instituted  on  a  federal  judgment,  rendered  by 
a  court  sitting  in  this  state,  on  an  order  of  a  federal  judge.'^* 
But  a  federal  judgment,  though  docketed  with  the  county  clerk, 
does  not  authorize  supplementary  proceedings  in  a  state 
chase.''*^  So  an  order  for  motion  costs  may  be  enforced  by 
supplementary  proceedings. '**" 

of  Rochester  (Mason  v.  Hackett,  35  Hun,  238)  or  Syracuse.  Andrews 
court.'" 

Judgment  of  appellate  court.  A  judgment  of  the  appel- 
late division  reversing  a  judgment  of  the  county  court  which 
affirmed  a  justice's  judgment  may  be  filed  in  the  office  of  the 
county  clerk  so  as  to  become  the  basis  of  supplementary  pro- 
ceedings in  the  county  court.'"' 

§  2342.     Order. 

No  reason  is  apparent  why  an  order  for  the  payment  of 
money,  where  enforeible  by  execution,  cannot  be  the  basis  of 
supplementary  proceedings.'-'*^  It  has  been  held  that  supple- 
mentary proceedings  may  be  based  on  an  order  directing  pay- 
ment by  the  purchaser  at  a  judicial  sale  of  the  damage  result- 
ing from  the  refusal  of  such  purchaser  to  complete  his  pur- 
V.  Mastin,  22  Misc.  263,  49  N.  Y.  Supp.  lllii. 

iss-Conway  v.  HitcMns,  9  Barb.  378.  See,  also,  Candee  v.  Gundels- 
heimer,  8  Abb.  Pr.  435,  17  How.  Pr.  434.  Transcript  and  docket  must 
correspond  as  to  names.     Simpkins  v.  Page,  1  Code    R.  107. 

154  Ex  parte  .Body,  105, U.  S.  647. 

155  Tompkins  v.  Purcell,  12  Hun,  662. 

150  Short  V.  Soutt,  91  State  Rep.  393,  57  N.  Y.  Supp.  393. 

157  See  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519. 

158  Lydecker  v.  Smith,  44  Hun,  454,  9  -State  Rep.  50. 
150  Matter  of  Sirrett,  25  Misc.  89,  54  N.  Y.  Supp.  666. 
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ART.   IV.     ISSUANCE    AND    RETURN    OF    EXECUTION. 

§  2343.    Condition  precedent. 

The  issuance  of  an  execution  is  a  condition  precedent  to  sup- 
plementary proceedings,  although  it  is  not  always  necessary 
that  the  execution  be  returned  before  supplementary  proceed- 
ings are  instituted.  The  Code  has  provided  for  three  distinct 
remedies,  each  of  which  is  spoken  of  as  a  supplementary  pro- 
ceeding. The  first  two  consist  of  an  order  or  warrant  against 
the  judgment  debtor  while  the  third  is  an  order  against  a  per- 
son who  has  property  of,  or  is  indebted  to,  the  judgment  debtor. 
But  in  each  case,  an  execution  must  be  "issued"^""  against  a 
judgment  debtor  though  it  need  not  be  "returned"  unless  the 
order  or  warrant  is  against  the  judgment  debtor,  in  pursuance 
of  subdivision  one  of  section  2432  (the  first  remedy)  of  the 
Code.  The  execution  must  be  issued  out  of  a  court  of  record 
and  the  Code  provides  as  to  what  county  the  execution  must 
be  issued  to. 

§  2344.    SuflBciency  and  validity  of  execution. 

A  void  execution  will  not  support  the  proceedings  but  a  void- 
able execution  is  sufficient  unless  set  aside  on  a  direct  motion. 
The  execution  must  have  been  properly  issued  out  of  a  court 
of  record.  Thus,  the  proceedings  •  cannot  be  based  on  an  exe- 
cution issaed  fifteen  years  before  and  a  recent  execution  issued 
without  leave  of  court,^®^  but,  it  would  seem,  an  order  in  sup- 
plementary proceedings  will  not  be  vacated  merely  because  the 
execution  was  not  issued  within  five  years  and  no  leave  was 
afterwards  given.^^-  So  failure  to  have  an  execution  subscribed 
does  not  deprive  the  court  of  jurisdiction  to  entertain  the  pro- 

160  An  execution  is  "issued"  when  it  is  placed  in  the  hands  of  a 
proper  officer  to  be  executed. 

161  Belknap  v.  Hashrouck,  13  Abb.  Pr.   418,  note. 

162  United  States  Land  &  Emig.  Co.  v.  Pike,  2  Month.  Law.  Bui.  31; 
Lynch  v.  Tomlinson  N.  Y.  Daily  Reg.,  Oct.  30,  1883.  See,  also,  Uniop 
Bank  of  Troy  v.  Sargeant,  53  Barb.  422,  35  How.  Pr.  87.  Contra,  Ault- 
man  &  Taylor  Co.  v.  Syme,  87' Hun,  295,  «8  State  Kep.  311,  34  N.  Y. 
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ceedings.^*"  But  an  execution  against  property  in  the  hands 
of  a  trustee  which  does  not  substantially  require  a  sheriff  to 
satisfy  the  judgment  out  of  that  property,  as  required  by  sec- 
tion 1371  of  the  Code,  is  not  sufficient  on  which  to  base  the  pro- 
ceedings.^^* And  supplementary  proceedings  on  a  justice's 
judgment  recovered  in  another  county  must  be  based  on  an  ex- 
ecution issued  by  the  county  clerk  and  not  out  of  the  county 
court.^"" 

§  2345.     County  to  which  execution  must  be  issued. 

Supplementary  proceedings  cannot  be  instituted  until  an  ex- 
ecution has  been  issued  out  of  a  court  of  record ;  and,  either, 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor 
has,  at  the  time  of  the  commencement  of  the  special  proceed- 
ing, a  place  for  the  regular  transaction  of  business  in  per- 
son ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to 
the  sheriff  of  the  county  where  he  resides ;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed,  unless  the  execution 
was  issued  out  of  a  court  other  than  that  in  which  the  judgment 
was  rendered,  and,  in  that  case,  to  the  sheriff  of  the  county' 
where  the  transcript  of  the  judgment  is  filed."" 

It  will  be  observed  that  under  subdivision  one  the  residence 
of  the  debtor  is  immaterial  while  subdivision  two  applies  only 
where  the  debtor  is  a  resident  of  the  state  and  subdivision  three 
applies  only  where  the  debtor  is  a  nonresident.  Furthermore, 
the  provisions  are  in  the  alternative.  Thus,  if  the  debtor  is  a 
resident  the  execution  may  be  issued  either  to  his  residence 
"or"  his  place  of  business. 

County  where  debtor  has  place  of  business.  The  execu- 
tion may  be  issued  to  the  county  in  which  the  debtor  has  "a 

i63Barelther  v.  Brosohe,  13  N.  Y.  Supp.  561,  19  Civ.  Proc.  R. 
(Browne)    446. 

16*  Felt  V.  Dorr,  29  Hun, .  14. 

105  Merritt  v.  .Tudd,  18  Civ,  Proc.  R.  (Browne)  159  9  N  Y  Sudd 
491.  ■      ■      ^^' 

160  Code  Civ.  Proc.  §  2458. 
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place  for  the  regular  transaction  of  business  in  person.  "^°^ 
The  place  of  business  need  not  be  the  debtor's  principal  place 
of  business/"*  but  must  be  a  regular  place  of  business  where 
the  judgment  debtor  transacts  business  in  person. ^'"'  A  school 
teacher,  residing  in  another  county,  but  teaching  in  the  public 
schools  in  the  city  of  New  York,  has  a  place  of  business  there- 
in.^'" So  an  agent  has  a  place  of  business  where  he  has  desk 
room;^'^  though  it  has  been  held  that  a  weigher  attached  to  a 
custom  house  has  not  a  place  of  business  merely  because  be  has 
desk  room,  where  he  receives  orders  and  communications,  where 
his  general  duties  are  performed  on  the  docks. ^^^ 

County  of  residence.    It  is  sufficient,  if  the  judgment 

debtor  is  a  resident  of  the  state  at  the  time  of  the  commence- 
ment of  the  proceedings,  that  an  execution  be  issued  to  the 
sheriff  of  the  county  where  he  resides.^"  This  county  of  resi- 
dence to  which  an  execution  is  issued  is  not  necessarily  his 
domicile  or  his  permanent  residence  but  may  be  a  mere  tempo- 
rary residence  such  as  a  summer  residence.^'*  So  hired  lodg- 
ings, occupied  from  time  to  time,  constitute  a  residence.^'^ 

§  2346.    Return  of  execution. 

It  is  only  when  the  creditor  seeks  an  order  for  the  exami- 
nation, or  a  warrant  of  arrest,  of  the  judgment  debtor  him- 
self, under  subdivision  one  of  section  2432  of  the  Code,  that 
a  return  of  the  execution  wholly  or  partly  unsatisfied  is  a  con- 
dition precedent  to  the  granting  of  the  order  or  warrant.     In 

167  Prior  to  1881,  the  words  "an  office"  were  used  instead  of  "a 
place." 

lesMcEwan  v.  Burgess,  15  Abb.  Pr.  473,  25  How.  Pr.  92. 

189  Brown  v.  Gump,  59  How.  Pr.  507. 

"0  Burke  v.  Burke,  27  Misc.  684,  58  N.  Y.  Supp.  676. 

iTiBatcheldor' T.  Nugent,  24  N.  Y.  Supp.  828,  23  Civ.  Proc.  R. 
(Browne)  178. 

"2  Belknap  v.  Hasbrouck,  13  Abb.  Pr.  418,  note. 

173  See  Bingham  v.  Disbrow,  14  Abb.  Pr.  251,  37  Barb.  24;  Jesup  v. 
Jones,  32  How.  Pr.  191;  Franey  v.  Smith,  88  Hun,-  215,  68  State  Rep. 
714,  34  N.  Y.  Supp.  780. 

174  Matter  of  Rowland,  21  App.  Div.  172,  47  N.  Y.  Supp.  493. 
J"  Rose  V.  Durant,  87  App.  Div.  240,  84  N.  Y.  Supp.  276. 
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other  words,  a  creditor  cannot  proceed  uader  the  subdivision 
until  he  has  exhausted  his  remedy  at  law.  And  where  the  exe- 
cution has  not  been  returned  unsatisfied  in  whole  or  in  part, 
before  proceeding  under  this  subdivision,  there  is  no  jurisdic- 
tion and  hence  no  waiver  by  an  appearance  and  submission  to 
an  examination.^'"  But  the  fact  that  the  return  was  not  filed 
until  two  hours  after  the  order  for  examination  was  made  may 
be  disregarded  or  cured  by  amendment.^'' 

Wheii  remedy  by  execution  is  exhausted.     Inasmuch 

as  an  exhaustion  of  the  remedy  by  execution  is  a  condition  pre- 
cedent to  an  order  for  examination  under  subdivision  one,  it 
becomes  necessary  to  consider  what  is  a  sufficient  return  partly 
unsatisfied  or  nulla  bona  to  be  a  basis  for  this  proceeding.  A 
return  of  an  executioji  unsatisfied  is  sufficient  though  there  is  a 
second  outstanding  execution  which  has  not  been  returned.^'^ 
It  is  immaterial  that  a  return  was  made  before  the  expiration 
of  sixty  days,^'°  though  pursuant  to  a  request  by  the  judgment 
creditor's  attorney,  where  it  was  apparent  that  no  property 
could  be  found.^^"  But  the  rule  is  otherwise  where  there  is  no 
real  attempt  to  effect  a  levy  and  the  premature  return  is  the 
result  of  the  judgment  creditor's  fraud  or  collusion  with  the 
sheriff.^*^  If  the  execution  is  returned  only  partly  satisfied  or 
nulla  bona,  the  debtor  or  a  third  person  cannot  go  behind  the 
return  to  show  the  existence  of  property  subject  to  execution, 
except  by  a  direct  motion  in  t)ie  action  to  set  the  return  aside.^*^ 

170  Jennings  v.  Lancaster,  15  Misc.  444,  72  State  Rep.  667,  37  N.  Y. 
Supp.  196. 
17T  Jones  V.  Porter,  6  How.  Pr.  286. 
i'»  Owen  V.  Dupignac,  9  Abb.  Pr.  180,  17  How.  Pr.  512. 

179  High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  631,  77  State  Rep. 
684.  43  N.  Y.  Supp.  684. 

180  Hart  V.  Stearns,  4  Wkly.  Dig.  540;  Sperling  v.  Levy,  10  Abb. 
Pr   426,  1  Daly,  95. 

181  Ritterband  v.  Maryatt,  12  N.  Y.  Leg.  Obs.  158;  Pudney  v.  Grif- 
fitbs.  6  Abb.  Pr.  211,  15  How.  Pr.  410;  Nagle  v.  James,  7  Abb.  Pr.  234; 
Spencer  v.  Cuyler,  17  How.  Pr.  157,  9  Abb.  Pr.  382. 

isapenton  v.  Plagg,  24  How.  Pr.  499;  Methodist  Book  Concern  & 
Co.  V.  Hudson,  1  How.  Pr.  (N.  S.)  517;  Stoors  v.  Kelsey,  2  Paige,  418. 
However,  a  return  nulla  bona  is  not  conclusive  on  the  judge  when  the 
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The  application  cannot  be  defeated  by  an  affidavit  by  the  judg- 
ment debtor  that  he  has  real  estate  subject  to  levy  on  execution, 
where  the  execution  has  been  returned  unsatisfied  and  there  is 
no  showing  of  fraud  or  collusion  between  the  judgment  cred- 
itor and  the  sheriff.^^^  In  an  action  against  persons  jointly  lia- 
ble on  contract,  where  summons  is  served  on  only  a  part,  an 
execution  issued  against  the  joint  property  of  all  the  defend- 
ants, and  returned  unsatisfied,  is  a  sufficient  exhaustion  of  the 
remedy  at  law.^** 

ART.  V.     PROCEDURE     TO     PROCURE     ORDER     FOR     EXAMINA- 

TION. 

§  2347.    Notice  of  proceedings. 

Supplementary  proceedings  are  usually  instituted  without  no- 
tice. Notice  is  xiot  necessary  though  the  better  practice  is  to 
give  notice.^*"  The  order  for  a  second  examination  may  be 
granted  ex  parte.""  The  judge  may  require  such  notice  as  he 
deems  just,  or  the  order  may  be  granted  and  the  proceedings 
conducted  without  notice,  to  the  judgment  debtor,  where  a 
third  person  order  is  sought.^^^ 

§  2348.    General  rules  as  to  affidavits. 

Whether  the  proceeding  is  to  examine  the  judgment  debtor 
after  the  retui-n  of  the  execution,  or  before  the  return,  or  to 
examine  a  third  person  either  before  or  after  a  return,  there 
are  certain  rules  applicable  to  the  affidavit  which  apply  with- 
out regard  to  the  nature  of  the  proceeding,  and  these  will  now 
be  stated. 

record  shows  it  to  be  false.    Moyer  v.  Moyer,  7  App.  Div.  523,  40  N. 
Y.  Supp.   258. 

183  Eleventh  "Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449, 
5  Ann.  Cas.  80.  Showing  of  fraud  or  collusion  is  a  good  defense. 
Spencer  v.  Cuyler,  17  How.  Pr.  157. 

184  Perkins  v.  Kendall,  3  Civ.  Proc.  R.  (Browne)  240;  Produce  Bank 
r.  Morton,  67  N.  Y.  199. 

185  Todd  V.  Crooke,  6  Super.  Ct.  (4  Sandf.)  694;  Hulsaver  v.  Wiles, 
11  How.  Pr.  446,   449. 

i86Goodall  V.  Demarest,  2  Hilt.   534. 
187  See  post,  I  2355. 
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Necessity.     Under  the  old  Code  it  was  held  that  an  affi- 


davit was  not  neeessary,^^*  but  under  the  present  Code  an  "af- 
fidavit or  other  competent  written  evidence ' '  is  necessary.^*' 

Who  may  make.    The  affidavit  may  be  made  by  the 

owner  of  the  judgment,  or  his  attorney,  or  his  agent  in  charge 
of  the  collection  of  the  judgment,^'"'  but  if  the  affidavit  is  made 
by  one  other  than  the  original  judgment  creditor,  it  should 
show  his  right  to  proceed  on  the  judgment. ^°^ 

Title.     The  affidavit  is  not  entitled  as  in  an  action  but 

as  in  a  special  proceeding.  A  defective  title  is  not  fatal.^^^ 
Thus,  error  ia  entitling  the  papers  "in  justice's  court,"  where 
a  transcript  of  the  judgment  is  filed  with  the  county  clerk,  does 
not  render  the  proceedings  void.^^^ 

Information  and  belief.     The  general  rule  applicable  to 

all  affidavits  that  if  the  facts  are  stated  on  information  and 
belief  the  sources  of  information  or  the  grounds  of  belief  must 
be  stated,^'*  applies."^  And  an  attorney  should  not  make  the 
affidavit  on  information  furnished  by  his  client.^'" 

Showing  authority  of  deponent.    As  already  stated,  the 

affidavit,  if  made  by  one  other  than  the  original  judgment  cred- 
itor, must  show  that  the  person  making  the  affidavit  is  author- 
ized so  to  do.^"^  If  made  by  an  assignee  of  the  judgment,  it 
should  show  the  assigninent.^"*    If  made  by  a  personal  repre- 

188  Scott  y.  Durfee,  59  Barb.  390,  note;   Collier  v.  De  Revere,  7  Hun, 
61. 

189  Code  Civ.  Proc.   §§  2435,  2436,  2441. 

190  Conway  v.  Hitchins,  9  Barb.  378,  383.     See,  also.  Brown  v.  Walker, 
28  State  Rep.  36,  8  N.  Y.  Supp.  59. 

191  So    held    where    affidavit    was    made    by    assignee    of    judgment. 
Frederick  v.  Decker,  18  How.  Pr.  96. 

192  Lynch  v.  Riley,  22  Wkly.  Dig.  357;  People  v.  Oliver,  66  Barb.  570. 
General  rules  as  to  title  of  affidavits,  see  vol.  1,  p.  536. 

193  People  V.  Oliver,  66  Barb.  570. 

194  Volume  1,  p.  541. 

195  Manken  v.  Pape,  65  How.  Pr.  453.     See,  also,  post,  §§  2349,  2363, 
2370. 

196  Klinke  v.  Levey,  N.  Y.  Daily  Reg.,  Aug.  22,  1883. 

197  Brown  v.  Walker,  28  State  Rep.  36,  8  N.  Y.  Supp.  59. 

198  Lindsay  v.  Sherman,  5  How.  Pr.  308,  Code  R.   (N.  S.)   25.     Com- 
pare Hough  v.  Kohlin,  Code  R.   (N.  S.)   232. 
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sentative  of  the  judgment  creditor,  it  should  show  the  death, 
the  appoiatment,  etc.  If  made  by  an  agent,  it  should  state  the 
nature  of  his  agency,^®'  except  that  if  it  is  made  by  the  attor- 
ney of  the  judgment  creditor  it  need  not  show  his  authority  to 
act  further  than  by  stating  that  he  is  such  attorney,^""  though 
the  affidavit  on  which  supplementary  proceedings  are  instituted 
by  the  attorney  for  the  judgment  creditor  to  enforce  his  lien 
for  costs  must  show  the  status  of  the  attorney.™^ 

Statements  as  to  judgment.     The  affidavit  must  truly 

describe  the  judgment  which  is  the  basis  of  the  proeeeding,^"^ 
and  if  the  judgment  docketed  is  not  a  correct  copy  of  the  judg- 
ment rendered,  in  so  far  as  the  names  of  the  parties  are  con- 
cerned, no  amendment  can  be  allowed  nor  can  the  objection  be 
waived  by  the  party  since  it  goes  to  the  jurisdiction  of  the 
judge  granting  the  order.  ^^  The  affidavit  must  state  that  the 
judgment  has  been  docketed  before  the  issuance  of  the  exe- 
cution,^"* and  name  the  court  which  rendered  the  judgment,^"^ 
and  state  in  whose  favor  the  judgment  was  rendered  f^  but  it 
need  not  state  that  the  court  rendering  judgment  is  a  court  of 
record,''"'  nor  state  that  the  judgment  was  docketed  in  the 
county  of  the  venue  where  it  is  stated  that  a  transcript  was  duly 
filed  and  docketed  in  another  county.^"*  The  amount  of  the 
judgment  should  also  be  stated.  If  based  on  the  transcript  of  a 
justice's  judgment,  the  affidavit  must  set  forth  the  filing  of  a 
transcript  in  the  county  clerk's  office,^"^  though  a  failure  to  so 
state  may  be  remedied  by  amendment.^^"  Except  where  the 
judgment  was  in  favor  of  defendant,  the  affidavit  must  state 

i»9Hawes  v.  Barr,  30  Super.  Ct.  (7  Rob.)  452. 

200  Miller  v.  Adams,  52  N.  Y.  409. 

201  Russell  V.  Somerville,  4  Month.  Law  Bui.  3. 
202,  203  Kennedy  v.  Weed,  10  Abb.  Pr.  62. 

204  Merely  stating  that  judgment  roll  was  filed  is  insufficient.    Hawes 
V.  Barr,  30  Super.  Ct.    (7  Rob.)   452. 

205  Webster  v.  Sawens,  3  How.  Pr.   (N.  S.)   320;  Kress  v.  Morehead. 
8  State  Rep.  858,  26  Wkly.  Dig.  410. 

206  Kress  v.  Morehead,  8  State  Rep.  858,  26  Wkly.  Dig.  410. 
20T  Sayer  v.  MacDonald,  2  How.  Pr.  (N.  S.)  119. 

208  Ludlow  V.  Mead,  21  State  Rep.  435,  3  N.  Y.  Supp.  321. 

200  People  V.  Oliver,  66  Barb.  570. 

210  Kennedy  t.  Thorp,  3  Abb.  Pr.  (N.  S.)  131,  2  Daly,  258. 

N.  Y.  Prac— 206. 
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that  the  judgment  was  rendered  on  defendant's  appearance  or 
personal  or  substituted  service  of  summons  on  him,  though  it 
is  not  necessary  to  so  state  where  such  facts  appear  in  the  judg- 
ment roll,  referred  to  in  the  afSdavit.^^^  It  is  not  necessary  to 
state  facts  to  show  that  the  court  rendering  the  judgment  had 
jurisdiction,^^"  notwithstanding  the  judgment  was  rendered  by 
a  court  of  special  jurisdiction.''^' 

Statements  as  to  esecution.     The  affidavit  must  show 

that  the  execution  issued  was  one  against  property,"^*  and  that 
the  execution  was  issued  within  five  years,  or  if  after  such  time, 
that  leave  of  court  was  obtained,"^"  and  that  the  execution  was 
issued  to  the  proper  county,"*  and  that  the  execution  was  is- 
sued out  of  a  court  of  record  f"  but  an  allegation  stating  that 
judgment  was  recovered  in  the  supreme  court  and  that  execu- 
tion was  duly  issued  on  said  Judgment,  sufficiently  shows  that 
the  execution  was  issued  out  of  a  court  of  record.""  "Where 
the  affidavit  states  that  the  transcript  was  filed  and  docketed 
in  the  county  clerk's  office  on  a  certain  day,  and  that  the  same 
day  an  execution  was  "duly  issued"  it  will  be  presumed,  in 
support  of  the  affidavit,  as  against  a  motion  to,  vacate,  that  the 
execution  was  issued  after  the  filing  of  the  transcript.""  How- 
ever, if  facts  relating  to  the  issuance  of  the  execution  which 
are  omitted  from  the  affidavit  are  shown  by  the  judgment  roll, 
the  order  will  not  be  vacated.^"" 

2iiSayer  v.  MacDonald,  2  How.  Pr.   (N.  S.)  119. 

212,  213  Conway  v.  HitcWns,  9  Barb.  378,  382. 

214  People  V.  Hulburt,  5  How.  Pr.  446,  9  N.  Y.  Leg.  Obs.  245  Code  R. 
(N.  S.)   75. 

216  Hutson  V.  Weld,  38  Hun,  142. 

216  Schenck  V.  Irwin,  60  Hun,  361,  38  State  Rep.  603,  21  Civ  Proc  R 
(Browne)  96,  15  N.  Y.  Supp.  55.  Alternative  statement  that  execution 
was  issued  to  county  of  residence,  "or"  county  wbere  he  has  a  place  of 
business  is  insufficient.  Leonard  v.  Bowman,  40  State  Rep  135  21  Civ 
Proc.  R.  (Browne)  237,  15  N.  Y.  Supp.  822;  Zelie  v.  Vroman,  22  Misc' 
486,  50  N.  Y.  Supp.  836.  So  allegation  that  execution  was  issued  to 
county  where  the  debtor  or  his  agent  has  a  place  of  business  ia  bad. 
Bank  of  Port  Jefferson  v.  Darling,  102  App.  Div.  431 

2"  Joyce  V.  Spafard,  9  Civ.  Proc.  R.  (Browne)  342;  Webster  v  Saw- 
ens,  3  How.  Pr.  (N.  S.)   320. 

218,  219  Webster  v    Sawens,  3  How.  Pr.    (N.   S.)    320 

220Binghamton  Trust  Co.  v.  Grant,  65  App  Div.  178,72  N.  Y.Supp.SSO. 
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Statement  as  to  residence.     The  affidavit  must  state  the 


residence  of  the  judgment  debtor  at  the  time  the  proceedings 
were  instituted.^^^  If  the  debtor  is  a  resident,  it  is  sufficient  to 
allege  either  that  he  resides,  or  that  he  has  a  regular  place  of 
business  for  the  transaction  of  business  in  person,  within  the 
county  to  which  execution  was  issued  ;^^^  but  such  statement 
should  not  follow  the  alternative  wording  of  the  statute  that 
he  is  a  resident  or  has  a  place  of  business  within  the  county  ;^^^ 
though  if  the  judgment  debtor  both  reside  and  have  a  pl;ace 
of  business  in  the  county  to  which  the  execution  was  issued, 
that  fact  may  be  properly  alleged  in  the  conjunctive.^^* 

Statement  as  to  previous  applications.  An  ex  parte  ap- 
plication must  contain  a  statement  as  to  whether  any  previous 
application  has  been  made  and  the  details  thereof.^"' 

§  2349.    Affidavit  for  examination  of  judgment  debtor  after 
return. 

In  addition  to  the  facts  already  set  forth  which  must  be  in- 
cluded in  all  affidavits  used  to  institute  supplenjentary  proceed- 
ings, it  is  necessa.ry,  in  an  affidavit  for  the  examination  of  the 
debtor  after  execution  returned,  to  show  that  within  ten  years 
an  execution  against  the  property  of  the  judgment  debtor  has 
been  returned  wholly  or  partly  unsatisfied.  It  is  customary  to 
state  in  the  affidavit  that  "the  said  sheriff  has  returned  said 
execution  wholly  (or  'partly')  unsatisfied  and  that  the  said 
judgment  remains  wholly  (or  'partly')  unpaid,"  though  it  has 
been  held  that  an  affidavit  made  on  the  return  of  an  execution, 
partly  unsatisfied,  should  specify  the  amount  remaining  un- 

221  Matter  of  Gagnoii',  32  App.  Div.  22,  52  N.  Y.  Supp.  309.  'The  re- 
quirement is  jurisdictional.  Schenck  v.  Irwin,  60  Hun,  361,  15  N.  Y. 
Supp.  55;  Lawyers'  Title  Ins.  Co.  v.  Stanton,  84  N.  Y.  Supp.  468. 

222  Kellogg  v.  Freeman,  2  City  Ct.  R.  147. 

223  Id.;  Arnot  v.  Wright,  55  Hun,  561,  29  State  Rep.  425,  9  N.  Y. 
Supp.  15. 

224  Arnot  V.  Wright,  55  Hun,  561,  29  State  Rep.  425,  9  N.  Y.  Supp.  15. 

225  Rule  25  of  the  General  Rules  of  Practice;  Bean  v.  Tonnelle,  24 
Hun,  353,  1  Civ.  Proc.  R.  (McCarty)  33.  Contra,  Schanck  v.  Conover, 
56  How.  Pr.  437;  Sayer  v.  MacDonald,  2  How.  Pr.  (N.  S.)  119.  The  last 
two  decisions  were  rendered  before  the  amendment  of  rule  26. 
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paid/^°  but  omission  to  so  state  is  not  a  jurisdictional  defect. ^^' 
The  affidavit  need  not  state  that  defendant  has  property.^^* 

Form  of  affidavit. 

[Title  of  court.] 

In  the  matter  of  the  proceedings  supplementary  to  execution  upon 

the  judgment  in  the  action  entitled  ,  plaintiff,  against  , 

defendant. 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  he  is . 

II.  That  on  the day  of ,  190 — .  a  judgment  was  rendered 

in  the  above-entitled  action  by  the  court  of  the  state  of  New 

York,  in  favor  of against ,  for dollars. 

III.  That  the  judgment  roll  thereon  was  filed  in  the  office  of  the 

county  clerk  of  the  county  of  ,  on  the  day  of  , 

190 — ,  and  said  judgment  was  duly  docketed  on  said  day  of 

,    190 — ,   in   the  office  of   the   county   clerk   of   the    county   of 

.229 

IV.  [If  judgment  for  plaintiff,  add:]  That  said  judgment  was  ren- 
dered on  the  said  judgment  debtor's"  personal  appearance  (or  "on  the 
personal  service  of  summons  on  judgment  debtor,"  or  "on  a  substi- 
tuted service  of  summons  on  the  judgment  debtor  as  pnovided  for  by 
section  436  of  the  Code"). 

V.  That  said  judgment  is  now  owned  by  this  deponent.  [If  title 
has  accrued  by  assignment  or  death  of  creditor,  state  facts.  If  affi- 
davit is  made  by  one  other  than  the  judgment  creditor  or  his  attorney 
state  facts  showing  authority  to  make  affidavit.] 

VI.  That  thereafter  an  execution  was  duly  issued  on  said  judgment 

out  of  said  court,  which  is  a  court  of  record,  on  the  day  of 

,  190 — ,   against  the  property  of  said  ,   to   the  sheriff  of 

the  county  of  ,  where  the  said  resided  (or  "had  a  reg- 
ular place  for  the  transaction  of  business  in  person")  at  the  time  of 
the  conjmencement  of  this  proceeding.230 

VII.  That  said  execution  has  been  returned  by  said   sheriff  wholly 


226,  227  Douglass  v.  Mainzer,  40  Hun,  75. 

228  Hough  V.  Kohlin,  Code  R.  (N.  S.)  232;  Anon.,  5  Super.  Ct.  (3 
Sandf.)  72b',  Code  R.  (N.  S.)  113;  Hatch  v.  Weyburn,  8  How.  Pr.  163. 

229  If  judgment  was  rendered  by  justice  state  facts  as  to  filing  of 
transcript. 

230  If  the  debtor  is  a  nonresident  that  fact  should  be  stated  and  in- 
stead of  the  last  clause  there  should  be  substituted  "where  the  judgment 
roll  was  filed"  or  "where  the  transcript  of  the  judgment  is  filed." 
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unsatisfied  and  that  the  said  judgment  remains  wholly  unpaid.  [If 
execution  was  returned  partially  satisfied,  so  state  and  specify  the 
amount  remaining  unpaid  on  the  judgment.] 

VIII.  That  no  previous  application  has  been  made  for  this  order. 

[Jurat.]  [Signature.] 

§  2349a.    Affidavit  for  examination  of  judgment  debtor  before 
return. 

If  supplementary  proceedings  are  instituted  and  an  ex- 
amination of  the  judgment  debtor  is  desired  before  the  return 
of  the  execution,  proof  must  be  made,  in  addition  to  the  facts 
already  set  forth  as  necessary  in  all  affidavits  for  an  examina- 
tion in  supplementary  proceedings,  by  affidavit  or  other  com- 
petent written  evidence,  that  the  judgment  debtor  has  property 
which  h6  has  unjustly  refused  to  apply  toward  the  satisfaction 
of  the  judginent.^^^  The  affidavit  should  show  that  a  demand 
has  been  made  on  the  debtor  to  apply  his  property  on  the  debt 
and  that  he  has  refused.^'^  Pacts  must  be  stated  to  show  an 
unjust  refusal  to  apply  property, ^'^  but  an  affidavit  following 
the  words  of  the  statute  is  not  so  defective  as  to  preclude  proof 
of  the  omitted  facts  on  a  motion  to  set  aside  the  order.^^*  It 
seems  that  the  order  for  examination  may  be  successfully  op- 
posed on  the  ground  that  the  property  defendant  refused  to 
apply  on  the  judgment  was  subject  to  levy  and  sale  on  execu» 
tion.22^ 

Form  of  affidavit 

[Same  as  preceding  afladavlt  down  to  VII.] 

VII.  That  said  execution  has  not  been  returned  by  said  sheriff  and 
said  judgment  is  wholly  unsatisfied. 

VIII.  That  said  judgment  debtor,  ,  has  property  consisting  of 

,  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the 

judgment;  that  on  the  day  of  ,  190 — ,  and  after  the  is- 

231  Code  Civ.  Proc.  §  2436. 

232Hutson  V.  Weld,  38  Hun,  142;  Levy  v.  Beacham,  64  Hun,  62,  46 
State  Rep.  51,  18  N.  Y.  Supp.  748. 

233  Matter  of  First  Nat.  Bank  of  Albany,  52  App.  Div.  601,  65  N.  Y. 
Supp.  439. 

23*  First  Nat.  Bank  of  Rome  v.  Wilson,  13  Hun,  232. 

235Kreiser  v.  Kitaoka,  36  Misc.  174,  73  N.  Y.  Supp.  164,  and  cases 
cited. 
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suance  of   the   said   execution,   a   demand   was   made   by  ,   on 


said  judgment  debtor,  tp  apply  his  said   property  to  the  satisfactioa 
of  said  judgment,  but  he  has  neglected  and  refuses  so  to  do. 

IX.  Tbat  no  previous  application  has  been  made  for  this  order. 

[Jurat]  [Signature.] 

§  2349b.    Affidavit  for  examination  of  third  person. 

Where  the  examination  of  a  third  person  or  a  corporation  is 
sought,  on  the  ground  that  he  or  it  is  indebted  to  the  judgment 
debtor  or  has  in  possession  personal  property  belonging  to  the 
judgment  debtor  it  is  necessary,  in  addition  to  the  requirements 
already  laid  down  as  applicable  to  all  affidavits,  that  proof  be 
made  by  affidavit  or  other  competent  written  evidence,  that  such 
person  or  corporation  has  personal  property  of  the  judgment 
debtor,  exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a 
sum  exceeding  ten  dollars. ?^°  Formerly  it  was  not  necessary  to 
state  that  the  value  of  the  property  exceeds  ten  dollars,  but  such 
limitation  applied  only  to  an  indebtedness.^*'  An  affidavit  in  the 
alternative  that  such  person  or  corporation  has  personal  prop- 
erty of  the  judgment  debtor  exceeding  ten  dollars  in  value 
"or"  is  indebted  to  him  in  a  sum  exceeding  ten  dollars  is  in- 
sufficient.^*' It  is  not  necessary  to  allege  that  execution  has 
been  returned  unsatisfied,^*^  but  it  must  be  alleged  either  that 
the  execution  has  been  returned  wholly  or  partly  satisfied  or 
that  it  has  not  been  returned.^"  If  the  affidavit  is  made  before 
the  return  of  execution,  it  need  not,  it  seems,  show  a  demand 
for  payment  or  delivery  of  possession.^*^  Though  there  are 
cases,"^  principally  based  on  dicta  of  the  court  of  appeals,"* 
holding  that  an  affidavit  for  a  third  person  order  is  sufficient 

«3o  Code  Civ.  Proc.  §  2441. 

237  Brett  V.  Browne,  1  Abb.  Pr.  (N.  S.)  155. 

238  Smith  V.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99;  Lee  v.  Helr- 
berger,  1  Code  R.  38;  Collins  v.  Beebe,  54  Hun,  318,  27  State  Rep.  4,  7 
N.  Y.  Supp.  442;  Leonard  v.  Bowman,  21  Civ.  Proc.  R.  (Browne)  237, 
40  State  Rep.  135,  15  N.  Y.  Supp.  822. 

239  Seeley  v.  Garrison,  10  Abb.  Pr.  460. 

240  Code  Civ.  Proc.  §  2441. 

241  Potts  V.  Davidson,  1  How.  Pr.  (N.  S.)  216. 

242  Tefft  V.  Epstein,  17  Civ.  Proc.  R.  (Browne)  168,  7  N.  Y.  Supp.  897; 
Grinnell  v.  Sherman,  33  State  Rep.  27,  11  N.  Y.  Supp.  682,  19  Civ.  PrOc. 
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to  confer  jurisdiction  though  the  statement  as  to  indebtedness 
or  possession  of  property  of  the  judgment  debtor  is  wholly  on 
information  and  belief,  yet  the  better  opinion  is  that  such  an 
affidavit  is  not  sufficient  to  sustain  an  order  unless  the  sources 
of  the  information  and  grounds  of  belief  appear  in  the  affida- 
vit."^ But  an  order  based  on  such  an  affidavit  is  not  void  and 
must  be  obeyed  until  it  is  vacated."^  Furthermore,  a  positive 
statement  by  the  managing  clerk  of  the  plaintiff's  attorney,  al- 
leging the  possession  of  personal  property  of  the  debtor,  will 
be  presumed  to  be  made  on  personal  knowledge.""  A  general 
allegation  in  the  affidavit,  as  to  indebtedness  or  possession  of 
property,  is  sufficient  to  confer  jurisdiction,  though  substan- 
tially in  the  words  of  the  statute."^  It  is  not  necessary  that 
positive  proof  be  presented  that  the  person  sought  to  be  exam- 
ined actually  has  property  of,  or  is  indebted  to,  the  judgment 
debtor,  but  it  is  sufficient  that  the  proof  shall  satisfy  the 
judge.^*'  A  third  person  cannot  avoid  an  examination  by  his 
affidavit  asserting  his  ownership  of  the  property  and  showing 
the  facts  in  regard  thereto."" 

Form   of  affidavit. 

[Same  as  preceding  affidavit  down  to  VII.] 

VII.  [State  whether  execution  has  been  returned  and  how,  and  that 
judgment  is  unsatisfied.] 

VIII.  That ,  of  the  city  of  — • ,  county  of ,  New  York, 

R.  (Browne)  139;  Cooman  v.  Board  of  Education  of  Rochester,  37  Hun, 
96. 

2«  Miller  v.  Adams,  52  N.  Y.  409,  415. 

24*  Matter  of  Leslie,  19  Misc.  667,  78  State  Rep.  1103,  44  N.  Y.  Supp. 
1103,  which  reviews  the  conflicting  decisions;  Matter  of  Parrish,  28 
App.  Div.  22,  50  N.  Y.  Supp.  735;  People  v.  Jones,  1  Ahb.  N.  C.  172; 
Carley  v.  Tod,  56  App.  Div.  170,  67  N.  Y.  Supp.  640;  Lockwood  v.  Sello, 
27  Misc.  826,  57  N.  Y.  Supp.  816;  Matter  of  First  Nat.  Bank  of  Earl- 
ville,  99  App.  Div.  20,  90  N.  Y.  Supp.  941. 

245  Matter  of  Parrish,  28  App.  Div.  22,  25,  50  N.  Y.  Supp.  735. 

2«Bruen  v.  Nickels,  30  App.  Div.  396,  51  N.  Y.  Supp.  352;  followed  in 
Bucki  V.  Bucki,  26  Misc.  69,  56  N.  Y.  Supp.  439. 

2"  Davis  V.  Herrig,  65  How.  Pr.  290. 

248  Carley  v.  Tod,  56  App.  Div.  170,  67  N.  Y.  Supp.  640. 

249  Matter  of  De  Leon,  63  App.  Div.  41,  71  N.  Y.  Supp.  380. 
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has  property  of  said  ,  exceeding  ten  dollars  in  value  [or  "is 

indebted  to  in  an  amount  exceeding  ten  dollars"]. 

IX.  That  no  previous  application  has  been  made  for  this  order. 

[Jurat]  [Signature.] 

§  2349c.    For  second  examination. 

A  second  examination  should  not  be  allowed  except  for  good 
cause  shown  by  affidavit.^^"  If  there  has  been  one  examination 
and  another  examination  is  afterwards  sought,  the  affidavit 
should  show  the  existence  of  after-acquired  property  ;^°^  and, 
it  seems,  that  an  alias  execution  has  been  issued.^^^  The  facts 
should  be  stated  so  far  as  possible,  as  to  the  after-acquired 
property.^^'  An  allegation  of  subsequently  acquired  property, 
on  information  and  belief,  where  no  grounds  of  belief  are 
stated,  is  insufficient.^^*  Omission  to  specify  the  first  proceed- 
ings, in  the  affidavit,  may  be  cured  by  amendment. ^°'* 

Form  of  affidavit. 

[Title  of  court.] 

In  the  matter  of  the  examination  of ,  a  judgment  debtor,  in 

proceedings  supplementary  to  execution  on  a  judgment  in  an  action 
entitled  v.  . 

[Venue.] 

A.  X.,  being  duly  sworn,  says: 

I.  That  he  is  . 

II.  That  heretofore,  on  the  day  of ,  this  deponent  ob- 
tained an  order  herein  for  the  examination  of  ,   the  judgment 

debtor,  a  copy  of  which  said  order  and  the  afadavit  on  which  it  was 
founded  are  hereto  annexed  and  form  a  part  of  this  affidavit. 

III.  That  said  order  was  duly  served  on  the  judgment  debtor  on  the 
day  of  but  the  judgment  herein  remains  wholly  unpaid. 

IV.  That  after  the  service  of  said  order,  and  on  or  about  the 


250  Canavan  v.  McAndrew,  20  Hun,  46. 

251  Marshall  v.  Link,  20  Civ.  Proc.  R.   (Browne)   109,  13  N.  Y.  Supp. 
224;  Railings  v.  Pitman,  49  Super.  Ct.  (17  J.  &  S.)  307. 

252  Losee  v.  Allen,  17  Misc.  275,  40  N.  Y.  Supp.  349. 

253  Railings  V.  Pitman,  49  Super.  Ct.  (17  J.  &  S.)   307;  Losee  v.  Allen, 
17  Misc.  275,  40  N.  Y.  Supp.  349. 

254McGuire  v.  Schroeder,  31  Misc.  179,  63  N.  Y.  Supp.  968;  Schermer 
horn  V.  Owens,  29  Misc.  674,  62  N.  Y.  Supp.  763. 
255  Goodall  V.  Demarest,  2  Hilt.  534. 
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day  of  ,  said  judgment  debtor  received  and  became  the  owner 

of  the  following  property  of  which  he  is  still  the  owner,  viz.:  . 

v.  That  no  previous  application,  except  as  stated  above,  for  this 
order,  has  been  made. 

[Jurat.]  [Signature.] 

ART.  VI.     ORDER    FOR    EXAMINATION. 
(A)   ORDER    TO   APPEAR. 

§  2350.    Discretion  of  judge. 

The  right  to  an  order  for  the  examination  of  a  judgment 
debtor  is  not  discretionary  when  the  affidavit  of  the  judgment 
creditor  complies  with  the  requirements  of  the  statute. "^^  But 
it  seems  that  there  is  a  certain  amount  of  discretion  to  be  exer- 
cised in  granting  a  third  person  order  since,  in  such  case,  proof 
of  the  essential  facts  must  be  "to  the  satisfaction  of  the 
judge.  "="'' 

§  2351.    Title. 

The  order  should  not  be  entitled  in  the  original  action,^"'  but 
as  an  order  in  a  special  proceeding  before  a  judge  out  of 
court.^^'  An  order  made  by  a  county  judge,  where  the  judg- 
ment was  rendered  by  the  supreme  court,  is  properly  entitled 
in  the  supreme  court.^'*" 

§  2352.    Contents. 

The  order  need  not  recite  the  facts  necessary  to  confer  juris- 
diction though  it  is  the  better  practice  so  to  do.^"     But  it  has 

256  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449, 
5  Ann.  Cas.  80. 

257  See  post,  §  2353. 

258Milliken  v.  Thomson,  12  Civ.  Proc.  R.  (Browne)  168,  54  Super.  Ct. 
(12  J.  &  S.)  393,  8  State  Rep.  106. 

259  Davis  V.  Turner,  4  How.  Pr.  190. 

260  Ackerly  &  Gerard  Co.  v.  Partz,  39  State  Rep.  17,  20  Civ.  Proc.  R. 
(Browne)  382,  14  N.  Y.  Supp.  466. 

261  People  V.  Oliver,  66  Barb.  570,  575.  A  recital  in  the  order  that  the 
necessary  facts  have  been  shown  by  afHdavit  Is  prima  facie  sufficient. 
Rugg  v.  Spencer,  59  Barb.  383. 
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been  held  that  an  order  in  proceedings  based  on  an  execution 
issued  on  a  transcript  of  a  judgment  of  a  lower  court  must 
state  all  the  jurisdictional  facts  relating  to  the  filing  and  dock- 
eting of  the  transcript.^""  A  recital  in  the  order  that  execution 
was  returned  unsatisfied  cannot  be  collaterally  attacked.^"' 

Time  of  examinatian.     The  order  must  specify  the  time 

when  the  person  to  be  examined  must  appear.""*  An  order  re- 
turnable on  Sunday  is  a  nullity.""" 

Place  of  examination.     The  order  must  state  the  place 

at  which  the  person  to  be  examined  is  to  attend,"""  except  where 
it  appoints  a  referee,  in  which  case  the  time  and  place  for  the 
appearance  of  the  judgment  debtor  before  him,  may,  it  seems, 
be  left  to  be  designated  by  the  referee.""' 

If  the  judgment  debtor  or  other  person  required  to  attend 
and  be  examined,  or  the  oificer  of  a  corporation  required  to 
attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  state,  or,  then  has  an  ofSce  within 
the  statp  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  county  wherein  his 
residence  or  place  of  business  is  situated.""^  Observe  that  this 
Code  section  applies  to  an  order  to  examine  a  third  person  as 
well  as  to  an  order  to  examine  a  judgment  debtor,  so  as  to 
protect  third  persons  from  being  taken  away  from  their  busi- 
ness any  considerable  distance."""  A  nonresident  having  no 
place  of  business  can  only  be  examined  in  the  county  where 

262  Day  V.  Brosnan,  6  Abb.  N.  C.  312. 

263  Lisner  v.  Toplitz,  86  App.  Div.  1,  83  N.  Y.  Supp.  423. 

264  Code  Civ.  Proc.  §§  2435,  2436,  2441. 

266  Arctic  Fire  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.  204. 

266  Code  Civ.  Proc.  §§  2435,  2436,  2441.  Subsequent  giving  of  notice 
does  not  remedy  the  defect.     Kelty  v.  Yerby,  31  How.  Pr.  95. 

267  Redmond  v.  Goldsmith,  2  Month.  Law  Bui.  19. 

268  Code  Civ.  Proc.  §  2459.  This  prohibition  does  not  apply  to  wit- 
nesses subpoenaed  to  testify  in  such  proceedings.  Foster  v.  Wilkinson 
37  Hun,  242. 

269  Compare,  however,  Merrill  v.  Allin,  46  Hun,  623,  13  State  Rep  20 
28  Wkly.  Dig.  20. 
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tbe  judgment  roll  is  iUed.^'"  But  the  mere  fact  that  the  prin- 
cipal place  of  business  of  the  person  to  be  examined  is  in  one 
county  does  not  preclude  the  right  to  order  Mm  to  appear  in 
another  county  in  which  he  has  ' '  an  office  for  the  regular  trans- 
action of  business  in  person.""^  Where  the  judgment  debtor 
resides  in  one  county  when  the  judgment  is  recovered  and  ex- 
ecution issued  and  returned  but  thereafter  removes  to  another 
county  before  the  commencement  of  supplementary  proceed- 
ings, the  order  may  require  him  to  appear  in  the  latter  county 
thou'gh  it  is  not  "the  county  to  which  execution  was  issued. "^'^ 

Judge  before  whom  to  appear.    An  order  requiring  a 

person  to  attend  and  be  examined  must  require  him  so  to  at- 
tend and  be  examined,  either  before  the  judge  to  whom  the 
order  is  returnable,  or  before  a  referee  designated  therein.^^' 
The  order  should  direct  the  person  to  be  examined  to  appear 
before  the  judge  making  the  order  or  a  referee,^''*  except  that 
where  the  order  is  made  by  a  justice  of  the  supreme  court  who 
does  not  reside  within  the  judicial  district  embracing  the  county 
to  which  the  execution  was  issued,  it  must  be  made  returnable 
to  a  justice  of  the  supreme  court  residing  in  that  district  or 
to  a  county  judge  or  special  county  judge  or  special  surrogate, 
of  that  or  an  adjoining  county.^"    This  Code  exception  applies 

270  If  he  has  a  place  of  business  then  he  must  be  examined  in  the 
county  wherein,  such  business  is  located.    Anway  v.  David,  9  Hun,  296. 

271  McBwan  v.  Burgess,  15  Abb.  Pr.  473.  OflSce  must,  however,  be  for 
transaction  of  business  "in  person"  and  not  through  agents.  Brown  v. 
Gump,  59  How.  Pr.  507. 

272  Gould  V.  Moore,  51  How.  Pr.  188.  See,  also,  Bingham  v.  Disbrow, 
37  Barb.  24. 

273  Code  Civ.  Proc.  §  2442.  Order  may  appoint  a  referee.  Hulsaver  v. 
Wiles,  11  How.  Pr.  446. 

274  Order  should  not  be  made  returnable  before  the  "court."  Haggerty 
V.  Rogers,  15  Abb.  Pr.  314,  note.  Where  the  order  has  been  made  re- 
turnable before  the  wrong  justice,  jurisdiction  is  not  conferred  by  the 
appearance  of  the  defendant  and  his  failure  to  raise  the  objection. 
Blanchard  v.  Reilly,  11  Civ.  Proc.  R.  (Browne)  278.  See,  also,  Driggs 
V.  Smith,  47  How.  Pr.  215.  Compare,  as  contra,  Amundon  v.  Wolcott, 
15  Abb.  Pr.  314. 

275  Next  to  last  sentence  of  Code  Civ.  Proc.  §  2434,  which  sentence  is 
■very  much  involved  because  of  the  introductory  words  "in  that  case." 
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to  an  order  for  the  examination  of  a  third  person.^''*  That  the 
order  requires  the  debtor  to  appear  before  the  "judge  of  the 
county  court  of  *  *  *  county"  instead  of  before  the 
"county  judge  of  *  *  *  county"  is  not  fatal."^  An  or- 
der requiring  the  judgment  debtor  to  appear  before  the  justice 
granting  the  order  "or  some  other  justice  of  this  court  at 
chambers"  is  not  irregular  since  the  alternative  words  are 
merely  surplusage  ;"*  but  failure  to  specify  before  whom  sub- 
sequent proceedings  are  to  be  had  is  irregular.^^'  An  order 
to  appear  before  a  referee  for  examination  may  direct  that  the 
debtor  appear  before  the  judge  on  the  "Monday  succeeding  the 
close  of  the  examination.^*"  An  order  providing  that  subse- 
quent proceedings  be  had  before  the  judge  making  it  does  not 
prevent  the  institution  of  proceedings  before  another  judge 
against  another  defendant.^'^ 

In  the  first  judicial  district  all  orders  for  the  examination 
of  parties  or  witnesses  in  supplementary  proceedings  must  be 
made  returnable  before  the  justice  assigned  to  hold  part  2  of 
the  special  term,  unless  made  returnable  before  a  referee  or 
commissioner  under  express  statutory  authority.^'^ 

Form  of  order  for  examination  of  judgment  debtor. 

[Title  of  court  and  venue.] 

In  the  matter  of  the  proceedings  supplementary  to  execution  on  the 
judgment  in  an  action  entitled  ,  plaintiff,  against  .  de- 
fendant. 


The  courts  have  held  that  such  words  do  not  apply  merely  to  the  pre- 
ceding sentence  which  regulates  the  jurisdiction  where  execution  is 
issued  out  of  a  court  other  than  the  supreme  court  but  also  apply  where 
execution  is  issued  from  the  supreme  court.  Peck  v.  Baldwin,  58  Hun, 
308,  11  N.  Y.  Supp.  792;  Browning  v.  Hayes,  41  Hun,  382.  Contra, 
Blanchard  v.  Reilly,  11  Civ.  Proc.  R.  (Browne)  278. 

276  Gildersleeve  v.  Lester,  69  Hun,  344,  53  State  Rep.  316,  23  N.  Y. 
Supp.  471;  Matter  of  Conklin,  57  N.  Y.  Supp.  844. 

277  Kress  v.  Morehead,  8  State  Rep.  858,  26  Wkly.  Dig.  410i 

278  Bank  for  Savings  v.  Hope,  8  Daly,  316. 

279  Shults  V.  Andrews,  54  How.  Pr.  376,  6  Wkly.  Dig.  156. 

280  Sickels  v.  Hanley,  4  Abb.  N.  C.  231. 

281  First  Nat.  Bank  of  Rome  v.  Dering,  8  Wkly.  Dig.  261. 

282  Rule  5  of  First  Dept.  of  Sup.  Ct. 
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It  appearing  to  my  satisfaction,  by  the  [above]  affidavit  [or  "On 
reading  and  filing  the  afiidavit"]  of  who  is  ,  that  judg- 
ment has  been  recovered  in  this  action  against  the  above  named , 

the  judgment  debtor,  In  the court,  on  the  day  of  , 

190 — ',  for  the  sum   of  dollars;    that   said  judgment  was  for 

twenty-five  dollars  and  upwards;   that  the  judgment  roll  was  filed  in 

the  office  of  the  clerk  of  the  county  of on  the  day  of 

,  190 — ;    that  said  judgment  was  duly  docketed  in  the  office  of 

the  clerk  of  the  county  of  ,  on  the day  of  .  190 — ; 

that  thereafter  an  execution  upon  said  judgment  against  the  property 

of  the  defendant,  ,  the  judgment  debtor,  was,  on  the  day 

of  190—,  duly  issued  out  of  the  said  court  which  is  a 

court  of  record,  to  the  sheriff  of  the  county  of  ,  where  de- 
fendant,   .  the  judgment  debtor,  at  the  time  of  the  commence- 
ment of  this  special  proceeding,  resided  [or  "had  a  place  for  the 
regular  transaction  of  business  in  person"]   and  that  said  execution 

has  been  returned  unsatisfied,   and  that  said  judgment  still 

remains  unpaid;    that  aforesaid  judgment  was  rendered  on  a 

personal  [or  substituted]  service  of  the  summons  herein  qn  [or  "on 
the  personal  appearance  of"]  the  said  defendant,  the  judgment  debt- 
or; 283  and  that  no  previous  application  has  been  made  for  this  or- 
der: 

I  do  hereby  order  and  require  ,  the  judgment  debtor,  to  ap- 
pear before  — ,  at  .  on  the  day  of  ,  190^,  at 

o'clock  ill  the  forenoon,  and  on  such  further  days  as  the  court 

or  referee  duly  appointed  shall  name,  to  make  discovery  on  oath  con- 
cerning     property.     And   the   said   judgment   debtor   is   hereby 

forbidden  to  transfer  or  make  any  other  disposition  of  the  property 

belonging  to  not   exempt   by  law   from   execution,  or  in  any 

manner  to  interfere  therewith,  until  further  order  in  the  premises. 

Dated  at ,  the day  of  190—. 


Justice  of  the  supreme  court. 

§  2353.    Order  for  examination  of  third  person. 

The  rules  laid  down  above  as  to  the  order  apply  equally  well 
to  an  order  for  the  examination  of  a  third  person.  In  addition, 
the  Code  provides  that  the  judge  "may,"  in  his  discretion,  re- 
quire notice  of  the  subsequent  proceedings  to  be  given  to  the 

2SS  If  order  is  for  examination  before  return  of  execution  insert,  in 
addition,  the  following:  "that  said  judgment  debtor  has  property  con- 
sisting of — ,  which,  after  demand,  he  unjustly  refuses  to  apply 

tq  the  payment  of  said  judgment." 
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judgment  debtor,  in  sueli  a  manner  as  he  deems  just.^**  No- 
tice of  the  final  order  should  ordinarily  be  required  to  be  giyen 
to  the  debtor  though  failure  to  do  so  does  not  render  the  order 
invalid.^'^  Notice  of  the  proceedings  need  not  be  given  to  one 
who  claims  a  valid  prior  lien  on  the  property.^*^ 

Form  of  order  for  examination  of  third   person. 

[Same  as  precedii;g  form  down  to  ordering  part  and  add:] 

And  that ,  of  the  city  of  ,  county  of ,  New  York, 

has  property  of  said  — ,  the  judgment  debtor,  exceeding  ten  dol- 
lars in  value  [or  "is  indebted  to  .  the  judgment  debtor,  in  an 

amount  exceeding  ten  dollars"]. 

I  do  hereby  order  and  require  the  said to  appear  before , 

at .  at  the on  the day  of  ,  190 — ,  at  

o'clock  in  the noon,  and   on  such  further  days  as  the  court  or 

referee  duly  appointed  shall  name,  to  be  examined  concerning  the  same. 

And  the  said is  hereby  forbidden  to  transfer  or  make  any  other 

disposition  of  any  property  belonging  to  said ,  the  judgment  debt- 
or, not  exempt  by  law  from  execution,  or  in  any  manner  to  interfere 
therewith  until  further  order  in  the  premises. 

Dated  at ,  the day  of 190 — . 

[Signature.] 

§  2354.     Order  for  second  examination. 

It  would  seem  to  be  the  better  practice  to  insert  in  the  order 
for  a  second  examination  the  fact  that  property  has  been  sub- 
sequently acquired,  and  the  second  examination  should  be  lim- 
ited to  the  time  when  the  previous  one  was  concluded.^^'  A 
second  order  does  not  supersede  the  first  or  affect  pending  con- 
tempt proceedings  for  its  violation.^** 

§  2355.     Service. 

An  order  requiring  a  person  to  attend  and  be  examined  must 
be  served  as  follows : 

284  Code  Civ.  Proc.  §  2441;  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  Ward 
V.  Beebe,  17  Abb.  Pr.  1. 

286  Ward  V.  Beebe,  15  Abb.  Pr,  372;  Gibson  v.  Haggerty,  37  N.  Y.  655; 
Pommerantz  v.  Bloom,  32  Misc.  754,  65  N.  Y.  Supp.  671. 

286  Corning  v.  Glenville  Woolen  Co.,  14  Abb.  Pr.  339. 

287  0oodall  V.  Demarest,  2  Hilt.  534. 

288  Walter  v.  Pecare,  32  State  Rep.  841,  11  N.  Y.  Supp.  146. 
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1.  The  origrinal  order,  oinder  the  hand  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 
made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  offi- 
cer to  whom  a  copy  of  a  summons  must  be  delivered,  where  a 
summons  is  personally  served  upon  the  corporation,  unless  the 
officer  is  specially  designated  by  the  judge,  as  prescribed  in 
section  2444  of  the  Oode.^«» 

Service  of  the  order  on  the  person  to  be  examined  cannot  be 
dispensed  with,^"*  though  a  third  person  order  need  not  be 
served  on  the  judgment  debtor,^^^  unless  the  order  so  requires. 
Where  a  judgment  debtor  who  had  been  duly  served  with  an 
order  in  supplementary  proceedings,  moved  to  vacate  it,  which 
motion  was  denied  with  a  direction  that  he  appear  on  a  subse- 
quent day,  the  second  order  need  not  be  personally  served."*^ 
It  seems  that  the  order  may  be  served  anywhere  within  the 
state.  An  objection  to  the  service  of  the  order  beyond  the  ter- 
ritorial limits  of  the  court,^"'  or  the  omission  to  show  the  orig- 
inal orderj^"*  is  waived  by  appearing  and  answering  after  the 
return  thereof,  unless  the  appearance  is  special.  The  order 
must  be  served  before  the  return  day,  or  no  jurisdiction  is  ac- 
quired.^'"    The  order  must  be  served  personally.^"* 

289  Code  Civ.  Proc.  §  2452. 

290  BenjamJn  v.  Myers,  3  State  Rep.  284.  Ad  order  cannot  tie  made 
extending  a  receivership  on  the  testimony  ol  a  witness  who  has  been 
subpoenaed  and  examined  before  the  return  day  of  the  order  in  supple 
mentary  proceedings,  and  without  service  of  the  order  requiiring  the 
attendance  of  the  debtor.  Id  A  receiver  cannot  be  appointed  before 
an  order  or  warrant  to  be  examined  is  served  on  the  judgment  debtor, 
without  notice  to  him,  unless  he  cannot  after  due  diligence  be  found  ir 
the  state.    Morgan  v.  Von  Kohnstamm,  9  Daly,  355. 

291  Lynch  v.  Johnson,  46  Barb.  56. 

292  Johnson  v.  Tuttle,  17  Abb.  Pr.  315, 

283  Methodist  Book  Concern  &  Co,  t.  Hudson.  ]  How,  Pr.  (N   S,)  517 

294  Newell  y.  Cutler,  19  Hun,  74;  BillLngs  v.  Carver,  54  Barb,  40. 

295  Appearance  to  raise  objection  does  not  confer  jurisdiction.  Hen 
derstm  </.  Stone,  32  Super.  Ct.  (2  Sweeny)  468,  40  How.  Pr.  333. 

296  Barker  v.  Johnson,  i  Abb.  Pr.  435. 
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Formerly  it  was  not  .necessary  that  the  affidavit  be  served 
with  the  order,^^^  but  now  the  Code  requires  it.  The  copy  of 
the  affidavit  served  with  the  order  must  contain  the  copy  sig- 
nature of  the  affiant  and  of  the  officer  administering  the  oath.^°^ 
But  a  variance  in  the  copy  of  the  affidavit  served,  where  not 
misleading,  is  immaterial,  and  does  not  excuse  the  person  to  be 
examined  from  attending  and  being  sworn. ^'"' 

Proof  of  service.     Proof  of  service  of  the  order  should 

be  by  the  affidavit  of  the  person  making  the  service. ^''"'  The 
sheriff's  certificate  is  not  sufficient  proof  of  service  since  it  is 
not  made  evidence  by  the  statute  and  the  order  is  not  techni- 
cally process.""^  Insufficient  proof  of  service  of  the  order  is 
waived  by  an  appearance  on  the  return  day^°^  unless  such  ap- 
pearance is  special. 

Form  of  proof  of  service  of  order. 

[Title  and  venue.] 

A.  X.,  being  duly  sworn,  says:  that  he  is  over  the  age  of  twenty-one 
years;  that  on  the day  of 190 — ,  at he  served  up- 
on   ,  the  judgment  debtor,  personally,  copies  of  the  within  affi- 
davit and  order,  and  left  the  same  with  the  said  ,  and  at  the 

same  time  and  place  exhibited  to  the  within  originals  of  affi- 
davit and  order,  and  signature  of  the  — .     And  that  he  knew  the 

said  to  be  the  individual  mentioned  and  described  in  said  affi- 
davit arid  order. 

[Jurat]  [Signature.] 

§  2356.     Filing. 

The  judgment  debtor  may  compel  the  judgment  creditor  to 
file  the  order  for  the  examination  and  the  affidavits  on  which 
it  was  granted,  notwithstanding  the  judgment  has  been  satis- 

2»7  Green  v.  Bullard,  8  How.  Pr.  313;  Utica  City  Bank  v.  Buell,  9  Abb. 
Pr.  385,  17  How.  Pr.  498;  First  Nat.  Bank  of  Rome  v.  Wilson,  13  Hun, 
232. 

288  National  Print  Co.  v.  Patterson,  4  Month.  Law  Bui.  64. 

288  Matter  of  Wyman,  76  App.  Div.  292,  78  N.  Y.  Supp.  546. 

800  See  De  Witt  v.  Dennis,  30  How.  Pr.  131. 

801,  ao2  Utica  City  Bank  v.  Buel,  17  How.  Pr.  498,  9  Abb.  Pr.  385. 
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fied  and  an  order  obtained  for  the  discontinuance  of  the  supple- 
mentary proceedings.^"^ 

§  2357.     Effect. 

The  service  of  the  preliminary  order  for  examination  gives 
the  person  instituting  the  proceedings  an  equitable  lien  on  the 
debtor's  property  or  any  interest  he  has  in  property.^"*  The 
lien  on  equitable  assets,  acquired  by  the  service  of  the  order 
for  examination,  is  not  extinguished  by  the  death  of  the  judg- 
ment debtor,  even  before  the  appointment  of  a  receiver,  but  it 
survives  his  death,  and  is  a  lien  on  such  assets  in  the  hands  of 
Ms  administrator.'"^  The  lien  is  perfected  and  rendered  ef- 
fectual by  the  order  to  turn  over  property  or  appointing  a  re- 
ceiver.^"" The  equitable  lien  is  converted  into  a  legal  lien  by 
the  appointment  of  a  receiver  and  such  legal  lien  relates  back 
to  the  time  of  service  of  the  order  for  examination.^"^  The 
priorities  are  determined  by  the  dates  when  the  order  was 
served  and  not  the  date  of  the  appointment  of  the  receiver.^"' 
The  mere  commencement  of  supplementary  proceedings  does 
not  create  a  lien  on  the  equitable  assets  of  the  debtor,'"^  but  the 
service  of  the  order  for  examination  creates  such  a  lien,'"  and 
determines  the  priority  of  different  judgment  creditors.'"    The 

303  Sinnott  v.  First  Nat.  Bank  of  Hempstead,  34  App.  Div.  161,  54  N. 
Y.  Supp.  417. 

304  Lynch  v.  Johnson,  48  N.  Y.  27 ;  Cowdrey  v.  Carpenter,  17  Abb.  Pr. 
107.  Lien  lost  by  abandoning  proceedings.  Ballou  v.  Poland,  14  Hun, 
355. 

so^Reynolds  v.  Aetna  Life  Ins.  Co.,  160  N.  Y.  635,  648.  See,  also, 
Becker  v.  Becker,  47  Barb.  497. 

sooEdmonston  v.  McLoud,  16  N.  Y.  543;  DufCy  v.  Dawson,  22  Civ. 
Proc.  R.  (Browne)   235,  19  N.  Y.  Siipp.  186. 

307  McCorkle  v.  Herrman,  117  N.  Y.  297. 

508  Guggenheimer  v.  Stephens,  17  Civ.  Prpc.  R.  (Browne)  383,  26 
State  Rep.  245,  7  N.  Y.  Supp.  263;  Youngs  v.  Klunder,  27  State  Rep.  32, 
7  N.  Y.  Supp.  498. 

sooVoorhees  v.  Seymour,  26  Barb.  569. 

810  Duffy  V.  Dawson,  2  Misc.  401,  50  State  Rep.  584,  21  N.  Y.  Supp.  978. 

311  Matter  of  Pennsylvania  Glass  Co.,  28  Misc.  130,  58  N.  Y.  Supp. 
1067,  29  Civ.  Proc!  R.  (Kerr)  383;  Duffy  v.  Dawson,  46  State  Rep.  268, 
22  Civ.  Proc.  R.  (Browne)  235,  19  N.  Y.  Supp.  186. 

N.  T.  Prac— 207. 
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service  of  the  order  creates  no  lien,  however,  as  against  other 
creditors  who  in  the  meantime  discover  property  subject  to 
execution  and  levy  on  the  same.'^^ 

§  2358.    Vacation  or  modification. 

If  the  order  is  unauthorized  or  erroneous,  a  motion  to  va- 
cate it  must  be  made,  as  it  is  no  defense  to  contempt  proceed- 
ings that  the  order  is  irregular  unless  it  is  absolutely  void.^^' 
The  Code  provides  that  an  order  made  "by  a  judge  out  of 
court"  may  be  vacated  or  modified  by  the  judge  who  made 
it,  as  if  it  was  made  in  an  action;  or  it,  or  the  order  of  the 
judge  vacating  or  modifying  it,  may  be  vacated  or  modified, 
on  motion,  "by  the  court  out  of  which  the  execution  was  is- 
sued. '  '^^*  The  judgment  debtor  may  move  to  vacate  an  order 
for  the  examination  of  a  third  person,  where  such  order  en- 
joins the  third  person  from  paying  over  moneys  to  the  judg- 
ment debtor.'^^^ 

Grounds.     The  order  may  be  vacated  where  it  appears 

to  have  been  improvidently  granted,"^"*  or  where  unauthor- 
ized,^^°  but  not  on  the  ground  that  the  judgment  debtor  is  not 
a  resident  of  the  state. ^"  An  order  procured  pending  a  levy 
under  a  second  execution  wiU  not  be  dismissed."*  Proceediags 
will  be  set  aside  where  a  receiver  has  already  been  appointed 
in  another  proceeding,  notwithstanding  the  attorneys  of  the 
judgment  creditor  have  a  lien  on  the  judgment.^"     The  mere 

312  Becker  v.  Torrance,  31  N.  Y.  631. 

313  See  Hilton  v.  Patterson,  18  Abb.  Pr.  245. 
311  Code  Civ.  Proc.  §  2433. 

314a  Matter  of  First  Nat.  Bank  of  EarlvlUe,  99  App.  Div.  20,  90  N. 
Y.  Supp.  941. 

315  Courtois  V.  Harrison,  1  Hilt.  109,  3  Abb.  Pr.  96,  12  How.  Pr.  359. 

316  Moore  v.  Taylor,  40  Hun,  56.  Where  a  receiver  has  been  appointed 
of  the  property  of  a  judgment  creditor,  supplementary  proceedings  there- 
after instituted  on  behalf  of  such  creditor  by  his  original  attorneys  with- 
out authority  from  the  receiver  are  unauthorized.     Id. 

317  Vredenbergh  v.  Beumont,  2  City  Ct.  R.   298. 

318  See  ante,  §  2328,  note  23. 

319  Moore  v.  Taylor,  40  Hun,  56. 
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return  of  an  'el;eeution  after  an  order  for  examination,  where 
it  is  not  shov^n  that  the  writ  was  returned  satisfied,  does  not 
justify  the  vacation  of  the  order"""  nor  does  the  issuing  of 
an  attachment  against  defendant  as  aln  afe6nt  debtor,'^^  but 
■w'here  the  judgfttent  creditor  has  already  exauiined  two  per- 
sons whieh  has  resulted  in  discovery  of  sufftcient  property  to 
satisfy  his  6laini,  an  order  for  the  examination  of  another 
third  person  will  be  vacated.^"  The  order  will  not  be  vacated 
because  the  debtor  was  seized  and  in  possession  of  real  estate 
within  the  county  at  the  time  the  judgment  was  entered  and 
execution  thereon  was  returned  unsatisfied.*^' 

Roughly  classified  the  gronnds  on  which  a  motion  to  vacate 
are  usually  made  are  as  follows: 

1.  Defects  relating  to,  or  discharge  of,  judgment.  Where 
there  appears  to  be  a  judgment  regularly  entered  after  appear- 
ance or  personal  or  substituted  service,  the  person  sought  to 
be  examined  will  not  ordinarily  be  heard  to  attack  the  judg- 
ment collaterally  for  any  irregularity  f^*'  but  it  may  be  shown 
that  the  judgment  is,  *and  was  when  rendered,  void,  and  there- 
fore no  judgment  at  all.'^^  The  proceedings  should  not  be  set 
aside  because  the  judgment  proceeded  on  was  entered  in  vio- 
lation of  an  agreement  to  discontinue  the  action.^^'  The  or- 
def  will  not  be  vacated  on  an  affidavit  of  the  defendant  that 
she  had  not  been  personally  served  with  summons,  where  the 

320 Lingsweiler  v.  Llngsweiler,  18  Civ.  Proc.  R.  (Browne)  81,  57 
Super.  Ct.  (25  J.  &  S.)  395,  29  State  Rep.  354,  9  N.  Y.  Supp.  305. 

321  Hanson  v.  Tripler,  5  Super.  Ct.  (3  Sandf.)  733,  Code  R.  (N.  S.) 
154. 

322  Crane  v.  Beecher,  26  State  Rep.  233,  6  N.  Y.  Supp.  225. 

323  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449,  5 
Ann.  Cas.  80. 

*24Lederer  v.  Bhrenfeld,  49  How.  Pr.  403;  Bucki  v.  Bucki,  26  Misc. 
69,  56  N.  Y.  Supp.  439;  Wetmore  v.  Wetmore,  149  N.  Y.  521;  Diossy  v. 
West,  8  Daly,  298. 

325  Matter  of  Stewart,  39  Misc.  275,  79  N.  Y.  Supp.  525;  Griffin  v. 
Dominguez,  9  Super.  Ct.  (2  Duer)  656.  Judgment  may  he  attacked  by 
showing  want  of  service  of  summons.  Methodist  Book  Concern  &  Co. 
V.  Hudson,  1  How.  Pr.  (N.  S.)  517. 

326  Gardner  v.  Lay,  2  Daly,  113. 
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judgment  had  been  entered  by  default  and  the  judgment  roll 
contained  an  affidavit  of  personal  service,  and  the  judgment 
recited  personal  service.^"  Of  course,  if  the  judgment  is  ex- 
tinguished pending  the  proceedings,  the  proceedings  should 
be  vacated.  A  subsequent  discharge  in  insolvency  or  bank- 
ruptcy is  ground,^^*  and  the  question  of  the  validity  of  such 
discharge  cannot  be  considered,''^'  though  the  court  may  de- 
cide whether  the  demand  evidenced  by  the  judgment  existed 
at  the  time  of  the  discharge."^"  If  there  is  a  conflict  as  to 
whether  the  judgment  is  paid  and  satisfied,  the  motion  should 
be  denied,  as  the  proper  remedy,  in  such  a  ease,  is.  to  move 
in  the  original  action  to  have  the  judgment  declared  satisfied 
of  record.231  The  order,  where  granted  before  twenty  years 
have  expired  since  the  entry  of  the  judgment,  will  not  be 
vacated  because  the  twenty  years  have  expired  during  the  pen- 
dency of  the  proceedings. ^^^ 

2.  Defects  relating  to  execution.  A  motion  lies  to  vacate 
the  order  on  the  ground  that  no  execution  was  authorized  to 
enforce  the  judgment  or  order  on  which  the  execution  was 
based,32='  or  that  the  execution  was  issued  out  of  the  wrong 
court.^'*  But  the  validity  of  the  execution  cannot  be  inquired 
into  where  the  execution  is  not  void.''^^  Thus,  the  order  will  not 
be  vacated  because  it  was  issued  after  the  lapse  of  five  years 
without  leave  of  court.^^"     The  truth  of  the  return  nulla  bona 

327  Greenhall  v.  Unger,  20  Misc.  412,  79  State  Rep.  1035  45  N  Y  Sudd 
1035.  ,  ■     ■       i-y 

328  Smith  V.  Paul,  20  How.  Pr.  97. 

329  Robens  T.  Sweet,  48  Hun,  436,  16  State  Rep.  334  1  N  Y  Sudd 
839,  28  Wkly.  Dig.  417.  .      .        i-j.. 

330  But  see  Gardner  v.  Lay,  2  Daly,  113. 

331  Austin  V.  Byrnes,  12  Civ.  Proc.  R.  (Browne)  332,  54  Super.  Ct.  (22 
J.  &  S.)  552,  8  State  Rep.  88;  Williams  v.  Irving,  5  T  &  C  671  1  Hun 
720.  ■         ■        ' 

332  Driggs  V.  Williams,  15  Abb.  Pr.  477. 

333  See  Weber  v.  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp    519 

334  Gray  v.  Lieben,  8  Civ.  Proc.  R.  (Browne)  48 

335  Wright  V.  Nostrand,  94  N.  Y.  31;  Greenllch  v.  Rose,  2  City  Ct.  R. 

336  United  States  Land  &  Emig.  Co.  v.  Pike,  2  Month.  Law  Bui  31 
See  ante,  §  2344. 
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cannot  be  inquired  into  collaterally  on  the  motion  to  va- 
cate.^'^  But  the  order  may  be  vacated  where  the  return  is 
one  not  justifying  an  examination,  where  the  motion  is  made 
promptly  before  the  examination  is  had.^^" 

3.  Defects  in  affidavits  on  which  order  was  granted.  A 
motion  to  vacate  is  the  proper  remedy  where  the  affidavit  is 
defective/'®  as  where  it  fails  to  allege  a  demand  for  application 
of  property,'*"  or  where  it  fails  to  state  the  means  of  knowl- 
edge of  affiant's  informant,'*^  or  where  it  does  not  show  that 
the  execution  was  returned  within  ten  years  from  the  time 
the  order  was  granted.'*^  Insufficiency  of  the  moving  affidavit 
is,  however,  not  necessarily  a  ground  where  the  facts  omitted 
are  supplied  by  the  judgment  roll  in  the  action  which  is  a 
part  of  the  moving  papers.'*'  Failure  to  move  waives  defects 
in  the  title  of  the  affidavit.'** 

4.  Defects  in  service  of  order  and  affidavit.  The  order  will 
not  be  vacated  merely  because  of  the  failure  of  the  judgment 
creditor  to  subscribe  the  copy  of  the  affidavit  and  the  order 
with  his  office  and  place  of  address,'*^  but  in  such  case  the 
service  of  the  order  may  be  set  aside  on  notice  to  the  judgment 
creditor.'*'  Nor  will  the  order  be  set  aside  because  a  copy 
of  the  affidavit  served  was  incorrect  in  some  particulars,  where 
the  original  affidavit  was  sufficient,'*''  nor  because  the  copy 
of  the  order  served  omits  the  year  in  which  the  debtor  is  to 

33T  Eleventh  Ward  Bank  v.  Heather,  22  Misc.  87,  48  N.  Y.  Supp.  449. 

338  Return  was  that  real  estate  was  advertised  for  sale  hut  no  other 
property  was  found.  Marx  v.  Spaulding,  35  Hun,  478,  affirmed  in  99 
N.  Y.  675.  Contra,  Forhes  v.  Spaulding,  52  Super.  Ct.  (20  J.  &  S.)  166, 
8  Civ.  Proc.  R.   (Browne)   135. 

339  Smith  V.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

340  Of  course  this  is  true  only  where  application  for  order  was  hefore 
return  of  execution.    Bowery  Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

341  Bowery  Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

342  McGuire  v.  Hudson,  41  State  Rep.  295,  16  N.  Y.  Supp.  392. 

343  See  Binghamton.  Trust  Co.  v.  Grant,  65  App.  Div.  178,  72  N.  Y. 
Supp.  580. 

344  People  V.  Oliver,  66  Barb.  570,  574. 

346,  346  Dorsey  v.  Cummings,  48  Hun,  76,  15  State  Rep.  459. 

847,  348  Barrington  v.  Watkins,  36  App.  Div.  31,  55  N.  Y.  Supp.  97. 
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appear,  where  the  month  and  day  appear  from  the  copy  of 
the  order  served.^*^ 

An  order  for  a  second  examination  should  be  vacated  un- 
less facts  specially  justifying  a  renewal  are  stated.^**  But 
on  the  application  to  vacate  a  second  order,  the  plaintiff  may 
present  further  proof  than  upon  the  ex  parte  application  that 
the  proceeding  is  not  taken  to  harass  defendant  but  to  reach 
subsequently  acquired  property.^^"  A  motion  to  vacate  a 
second  order,  which  second  order  was  granted  because  de- 
fendant refused  to  verify  his  deposition,  should  be  granted 
on  condition  that  defendant  make  the  required  verification.^^^ 

-■ Time   for   motion.     The   motion   should   ordinarily   be 

made  on  the  return  day  because  if  the  person  appears  gen- 
erally without  objection  and  is  examined  he  thereby  waives 
all  objections  except  those  which  are  jurisdictional.  Thus, 
a  motion  to  vacate  on  the  ground  that  the  return  of  the  exe- 
cution is  defective  cannot  be  made  after  ex.ajnination,  in  the 
absence  of  prejudice  caused  by  the  defect  complained  of.^"*^ 
So,  after  examination,  the  order  will  not  be  vacated  because 
of  defects  ii}  the  service  pf  the  order.^^-^ 

^-. —  Moving  papers.  Allegations  in  the  moving  papers  may 
remedy  defects  iji  the  affidavit  on  which  the  order  was  grant- 
ed.3" 

- — -  Notice  of  motion.  Notice  of  the  motion  should  be  given 
to  all  persons  interested.'^"  The  provision  of  section  772  of 
the  Code  which  permits  the  judge,  in  particular  instances, 
to  vacate  and  modify  orders  previously  made  by  him,  with- 
oijt  notice  to  the  adverse  party,  does  not  apply  to  supple- 

3*9  Grocers'  Bank  v.  Bayaud,  21  Hun,  203. 

350  Marshall  v.  Link,  36  State  Rep.  60,  20  Civ.  Proc.  R.  (Browne)  109 
13  N.  Y.  Supp.  224. 

351  Weiss  V.  Ashman,  11  Misc.  377,  65  State  Rep.  290,  24  Civ.  Free.  R. 
(Scott)  268,  1  Apn.  Cas.  314,  32  N.  Y.  Supp.  161. 

352  Baker  v.  Herkimer,  43  Hun,  86,  6  State  Rep.  581,  25  Wkly  Dig 
573. 

363  Newell  V.  Cutler,  19  Hun,  74. 

354  Smith  V.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

355  Kennedy  v.  Nprcott,  54  How.  Pr.  87. 
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mentary  proceedings.^"*  Such  notice  must  specify  the  irreg- 
ularity complained  of,^^'^  though  it  need  not  point  out  juris- 
dictional defects.^"* 

Effect.  Vacating  the  order  does  not  terminate  pro- 
ceedings under  a  warrant  of  arrest  obtained  after  the  order, 
since  the  two  proceedings  are  independent.'"' 

Opening  vacating  order.  The  order  vacating  or  modi- 
fying the  order  may  be  vacated  or  modified,  on  motion,  by  the 
court  out  of  which  the  execution  was  issued.'""  On  vacating 
an  order  setting  aside  an  order  for  examination,  the  court 
may  order  the  judgment  debtor  to  appear  for  examination 
on  the  original  order  before  the  referee,  on  a  day  to  be  named 
in  the  order  so  as  to  protect  the  rights  of  the  creditor.'"^ 

§  2359.    Appeal. 

The  right  to  appeal  from  an  order  requiring  a  person  to 
attend  to  be  examined  is  governed  by  the  rules  already  laid 
down  as  applicable  to  all  orders  made  in  the  course  of  sup- 
plementary proceedings.' 


,  362 


§  2360.    Collateral  attack. 

The  order  cannot  be  attacked  collaterally  where  the  judge 
,  had  jurisdiction.'*' 

(B)   INJUNCTION. 

§  2361.    Time. 

Simultaneous  with  the  order  for  examination  or  warrant  of 
arrest,  by  which  the  supplementary  proceeding  is  instituted, 

356  Dorsey  v.  Cummings,  48  Hun,  76,  15  State  Rep.  459. 

sBTSchnitzer  v.  Willner,  7  Misc.  497,  58  State  Rep.  45,  27  N.  Y.  Supp. 
970. 

858  Zelie  V.  Vroman,  22  Misc.  486,  50  N.  Y.  Supp.  836. 

869  Frost  V.  Craig,  18  Civ.  Proc.  R.  (Browne)  296,  30  State  Rep.  848, 
9  N.  Y.  Supp.  528,  16  Daly,  107. 

860  Code  Civ.  Proc.  §  2433,  subd.  1. 

861  Joyce  V.  Spafard,  9  Civ.  Proc.  R.   (Browne)   342. 

862  Ante,  §  2335. 

363  Lisner  v.  Toplitz,  86  App.  Div.  1,  83  N.  Y.  Supp.  423. 
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or  afterwards,  an  injunction  order  may  be  granted.^'*  Usu- 
ally such  injunction  is  contained  in  the  order  for  examination 
or  warrant  of  arrest. 

§  2362.    Who  may  make. 

The  order  may  be  made  by  the  judge  by  whom  the  order 
for  examination  or  warrant  of  arrest  was  granted  or  to  whom 
it  is  returnable.^'"' 

§  2363.    Affidavits. 

The  order  may  be  granted  on  the  original  papers,  where  made 
simultaneously  with  the  order  for  examination  or  warrant  of 
arrest,  or,  if  made  afterwards,  on  an  affidavit  showing  suffi- 
cient grounds  therefor.'"* 

§  2364.     Contents. 

The  order  may  restrain  any  person  or  corporation,  whether 
a  party  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transfer  or  other  disposition  of,  or  in- 
terference with,  the  property  of  the  judgment  debtor,  or  the 
property  or  debt,  concerning  which  any  person  is  required 
to  attend  and  be  examined,  until  further  direction  in  the 
premises.'*'  A  third  person  sought  to  be  examined  may  be 
enjoined  imtil  further  order  of  the  court,'*^  but  such  an  or- 
der is  not  a  defense  to  an  action  on  the  claim.""" 

§  2365.     Service. 

The  service  of  the  injunction  order  is  to  be  made  in  the 
same  manner  as  the  service  of  an  order  requiring  a  person 
to  attend  and  be  examined.""  An  assignment  of  a  debt,  in 
the  absence  of  notice  of  the  order  in  supplementary  proceed- 
ings, gives  a  good  title  to  a  bona  fide  assignee.''^ 

364-367  Code  Civ.  Proc.   §   2451. 

388  Seeley  v.  Garrisott,  10  Abb.  Pr.  460. 

869  Glenville  Woolen  Co.  v.  Ripley,  43  N.  Y.  206. 

3T0  Code  Civ.  Proc.  §  2452.     See  ante,  §  2355. 

aJi-Lynch  v.  Johnson,  46  Barb.  56. 
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§  2366.     Effect. 

The  injunction  does  not  justify  a  debtor  in  refusing  to 
comply  with  the  judgment  of  a  court  of  competent  jurisdic- 
tion in  an  action  to  which  the  creditor  in  the  supplementary 
proceedings  is  a  party."-  The  service  of  an  injunction  con- 
tained in  an  order  for  the  examination  of  a  third  person  owing 
moneys  to  a  judgment  debtor  creates  a  lien  in  favor  of  the 
creditor  obtaining  the  order,  which  is  not  displaced  by  a 
similar  order  subsequently  served  on  such  third  person  by 
another  creditor,  ■  though  the  last  mentioned  order  was  ob- 
tained first. '^^  Where  an  order  restraining  a  third  person 
from  disposing  of  the  judgment  debtor's  property  "until  fur- 
ther order  in  the  premises"  is  made,  an  order  appointing  a 
receiver  is  such  further  order."* 

§  2367.    Vacating  order. 

The  judge  or  the  court  may,  as  a  condition  of  granting  an 
application  to  vacate  or  modify  the  injunction  order,  require 
the  applicant  to  give  security  in  such  sum  and  in  such  a  man- 
ner as  justice  requires."'^  A  motion  to  dissolve  an  injunction 
contained  in  an  order  for  the  examination  of  a  third  person 
should  be  denied,  notwithstanding  the  judgment  debtor  has 
left  the  jurisdiction  of  the  court,  where  trustees  have  been 
appointed  under  a  will  and  directed  to  pay  him  an  annuity."" 
What  has  already  been  said  as  to  the  vacation  of  the  order  for 
examination^"  applies  to  the  injunction  order. 

§  2368.    What  constitutes  a  violation  of  order. 

The  question  often  arises,  in  contempt  proceedings,  as  to 
whether  a  particular  act  is  a  violation  of  the  injunction.  The 
following  acts  have  been  held  to  be  a  violation  of  the  order: 

8"  Butler  V.  Niles,  35  How.  Pr.  329. 

3"  Bevans  v.  Pierce,  1  City  Ct.  R.  259. 

8"  People  V.  Randall,  73  N.  Y.  416. 

s"Code  Civ.  Proc.  §  2451. 

370  Seaman  v.  Pike,  N.  Y.  Daily  Reg.,  Nov.  24,  1883. 

8"  See  ante,  §  2358. 
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Using  money  on  deposit  f^  executing  a  general  assignment  for 
creditors  ;'*''°  repayment  of  a  loan;^'"  paymeiit  of  rent;'^'  col- 
lection of  rents  and  payment  on  other  claims;''*^  payment  by 
the  subtenant  of  rent  due  the  judgment  debtor,  the  tenant,  to 
the  owner  of  the  fee,  where  it  is  not  shown  that  the  subten- 
ant made  the  payment  on  his  own  behalf  or  for  the  protec- 
tion of  his  possession  ;^*^  transfer  of  property  liable  to  execu- 
tion to  attorney  in  satisfaction  of  the  attorney's  claim ;^**  ex- 
penditure of  money  paid  to  the  debtor,  a  widow,  on  an  in- 
surance policy  on  her  husband's  life;^^^  sale  of  mortgaged 
chattels,  though  with  the  consent  of  the  mortgagee  who  re- 
leases his  lien,  and  an  application  of  the  proceeds  thereof  to 
the  debtor's  own  use;''°  conveyance  of  property  pending  a' 
stay  of  proceedings  on  the  judgment j^*'^  father's  transfer  of 
his  right  in  an  action  for  damages  for  negligence  resulting 
in  the  death  of  his  son  on  whose  estate  he  has  taken  out  let- 
ters of  administration;^**  confession  of  judgment,  where  done 
with  an  obvious  intent  to  change  the  disposition  of  the  debt- 
or's property,  to  the  prejudice  of  the  creditor  in  the  proceed-! 

3T8  Harvey  v.  Arnold,  84  App.  Dlv.  132,  82  N.  Y.  Supp.  155.  It  is  im- 
material that  deposit  was  "ia  trust."  People  v.  Kingsland,  6  Abb.  Dec. 
526;  Jaclcson  v.  Murray,  25  App.  Div.  140,  49  N.  Y.  Supp.  195,  5  Ann. 
Cas.  78. 

379  Canda  v.  'GoUner,  73  Hun,  493,  56  State  Rep.  153,  26  N.  Y.  Supp. 
449;  National  Wall  Paper  Co.  v.  Gerlach,  15  Misc.  640,  37  N.  Y.  Supp. 
428. 

ssoGillett  V.  Hilton,  11  Civ.  Froc.  R.  (Browne)  108,  which,  however, 
does  not  correctly  state  the  law  as  to  the  disposition  of  money  earned 
within  sixty  days. 

381  Aschemoor  v.  Emmvert,  5  Month.  Law  Bui.  80. 

382  Rents  accruing  under  an  existing  lease  are  not  after-acquired 
property.  Stevens  v.  Dewey,  13  App.  Div.  312,  4  Ann.  Cas.  40,  43  N.  Y. 
Supp.  130;  Lertora  v.  Reimann,  5  Ann.  Cas.  19,  53  N.  Y.  Supp.  921. 

383  Browning  v.  Chadwick,  30  Misc.  420,  62  N.  Y.  Supp.  476. 

384  Deposit  Nat.  Bank  v.  Wickham,  44  How.  Pr.  421. 

385  Crosby  v.  Stephan,  32  Hun,  478. 

386  Millington  v.  Fox,  13  N.  Y.  Supp.  334. 
387Woolf  V.  Jacobs,  36  Super.  Ct.  (4  J.  &  S.)  408. 

388Wynkoop  v.  Myers,  17  Civ.  Proc.  R.  (Browne)  443,  26  State  Rep. 
81,  7  N.  Y.  Supp.  898. 
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ings,  and  where  it  has  that  effeet.'^^  On  the  other  hand,  it 
is  not  a  contempt  to  pay  out  or  transfer  after-acquired  prop- 
grtysso  oj.  exempt  property.  For  instance,  it  is  not  a  con- 
tempt to  pay  out  earnings  for  personal  services  rendered 
within  sixty  days.'^^  So  it  is  not  a  violation  of  the  order  to 
transfer  property,  the  legal  title  to  which  is  in  the  debtor's 
wife,''^  since  the  legal  title  of  the  property  transferred  must 
have  been  in  the  judgment  debtor  or  the  person  enjoined,  at 
the  time  of  the  service  of  the  order,  in  order  to  constitute  a 
contempt.  The  execution  by  the  judgment  debtor  of  one 
mortgage  of  a  lesser  amount  for  another  is  not  a  violation  of 
the  order,^"^  nor  is  the  collecting  the  debts  of  a  firm  of  which 
the  debtor  is  a  member  and  using  the  proceeds  in  the  part- 
nership business,^'*  nor  is  a  sale  of  goods  after  the  suspen-' 
sion  of  examination  for  more  than  three  years.^"^  So  a  debtor 
need  not  stop  payment  of  checks  previously  given  for  a  val- ' 
uable  consideration  in  good  faith, ^''^  and  the  order  is  not  vio-: 
lated  by  the  indorsement  of  a  check  in  pursuance  of  an  as-' 
signm«nt  made  prior  to  the  institution  of  supplementary  pro- 
ceedings.'*'^ 

sssRoss  V.  Clussman,  5  Super.  Ct.  (3  Sandf.)  676,  Code  R.  (N.  S.)  91; 
4,istipguish;ng  Lansing  v.  Elaston,  7  Paige,  364,  as  holding  that  merely 
cpnfessing  judgment  is  not  a  violation  of  the  injunction.  Where  the 
confession  is  to  secure  a  debt  justly  due,  it  is  not  a  violation  of  the 
order.  McCredie  v.  Senior,  4  Paige,  378.  Compare  Fenner  v.  Sanborn, 
37  Barb.  610. 

m  Potter  V.  Low,  16  How.  Pr.  549 ;  Atkinson  v.  Sewine,  11  Abb.  Pr. 

(N.  S.)  384;  McGivney  j.  Childs,  41  Hun,  607,  5  State  Rep.  251;  DufEus 

V.  Cole,  39  State  Rep.  838,  15  N.  Y.  Supp.  370;   Rain^ford  v.  Temple,  3 

Misc.  294,  22  N.  Y.  Supp.  937.     After-acquired  earnings.     Rainsford  v. 

'  Temple,  3  Misc.  294,  22  N.  Y.  Supp.  937. 

391  Hancock  v.  Sears,  93  N.  Y.  79;  overruling  Newell  v.  Cutler,  19 
Hun,  74;  followed  in  Corde  v.  Laughlin,  86  N.  Y.  Supp.  795.  What  are 
such  earnings,  see  ante,  §  2332,  p.  3263. 

392  Dean  v.  Hyatt,  5  Wkly.  Dig.  67;  Beard  v.  Snook,  47  Hun,  158. 

393  DufCus  v.  Cole,  39  State  Rep.  838,  15  N.  Y.  Supp.  370. 
39*  Joline  v.  Connolly,  24  Wkly.  Dig.  111. 

395  Meyers  v.  Herbert,  64  Hun,  200,  45  State  Rep.  626.  22  Civ.  Proc.  R. 
(Browne)  216,  19  N.  Y.  Supp.  132. 

396  Fitzgibbons  v.  Smith.  41  State  Rep.  678,  16  N.   V.  Supp.  410. 
39'  Rhodes  v.  Linderraan,  43  State  Rop.  520,  17  N.  Y.  Supp.  628. 
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ART.  VII.     WARRANT  OF   ARREST. 

§  2369.    Nature  of  relief. 

Instead  of  making  an  order  for  the  examination  of  the  judg- 
ment debtor,  the  judge  may  issue  a  warrant  of  arrest.'"*  The 
proceeding  is  not  dependent  on  a  proceeding  to  obtain  an 
order  for  the  examination  of  the  judgment  debtor. '°°  Or,  at 
any  time  after  the  making  of  the  order  for  examination,  and 
before  the  close  of  the  examination,  the  warrant  may  be  is- 
sued.*"" A  warrant  may  be  issued  against  a  nonresident  judg- 
ment debtor.*"^ 

§  2370.    Motion  papers. 

The  proof  must  consist,  in  addition  to  the  proof  necessary 
to  obtain  an  order  for  the  examination  of  the  judgment  debt- 
or, of  an  affidavit,  to  the  satisfaction  of  the  judge,  that  there 
is  danger  that  the  judgment  debtor  will  leave  the  state,  or 
conceal  himself,  and  that  there  is  reason  to  believe  that  he 
has  property  which  he  unjustly  refuses  to  apply  to  the  pay- 
ment of  the  judgment.*"^  The  affidavit  must  show  what  prop- 
erty the  debtor  has,  or,  at  least,  that  he  has  property.*"^  Al- 
legations as  to  the  defendant's  having  property  are  not  suffi- 
cient if  a  mere  matter  of  inference,  based  on  the  fact  that  he 
is  of  extravagant  habits,  living  expensively.*"*  If  danger  of 
concealment  is  relied  on,  it  must  appear  or  be  presumable- that 
such  concealment  will  be  within  the  state.*"^  If  the  applica- 
tion is  made  after  the  granting  of  an  order  for  examination, 
the  affidavit  should  recite  such  order,  a  copy  of  which  should 

398  Code  Civ,  Proc.   §   2437. 

390  Frost  V.  Craig,  18  Civ.  Proc.  R.  (Browne)  198,  9  N.  Y.  Supp.  528. 

*oo  Code  Civ.  Proc.  §  2438. 

*oi  Denning  v.  Schieffelin,  26  State  Rep.  96,  7  N.  Y.  Supp.  98. 

«2CoieCiv.  Proc.  §  2437. 

*03  Heller  v.  De  Leon,  26  State  Rep.  102,  7  N.  Y.  Supp.  97. 

404  Netzel  v.  Mulford,  59  How.  Pr,  452. 

405  Rohshand  v.  Waring,  1  Abb.  N.  C.  311. 
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be  annexed,  and  should  set  forth  the  facts  authorizing  an 
arrest. 

Form  of  affidavit. 

[Same  as  afladavit  to  procure  order  for  examination  (pp.  ^284-3288), 
and  add:] 

That  said  ,.the  judgment  debtor  herein,  is  about  to  leave  this 

state  [or  "conceal  himself  in  this  state"],  as  deponent  verily  believes, 
and  that  the  grounds  of  his  belief  are  as  follows:   [here  state  facts]. 

That  there  is  reason  to  believe  that .  the  judgment  debtor  here- 
in, has  property,  to  wit:  [describe  it],  which  is  not  exempt  from  execu- 
tion, and  that  the  grounds  of  deponent's  belief  are ;  that  on  the 

day  of ,  190 — ,  this  deponent  requested  said  to  ap- 
ply the  said  property  hereinbefore  described  toward  the  satisfaction  of 

said  judgment  but  that  said has  refused  and  neglected  to  apply 

said  property  or  any  part  thereof. 

That  no  previous  application  has  been  made  for  this  order. 

[Jurat]  [Signature.] 

§  2371.    Warrant, 

The  warrant  must  recite  the  facts,  and  require  the  sheriff 
of  any  county  where  the  judgment  debtor  may  be  found,  to 
arrest  him,  and  bring  him  before  the  judge  issuing  the  war- 
rant, or  before  another  judge  if  the  case  is  one  where  the 
warrant  must  be  returnable  to  another  judge.*°°  A  justice 
of  the  supreme  court  has  authority  to  issue  a  warrant  for  the 
arrest  of  a  judgment  debtor  residing  in  the  same  judicial  dis- 
trict, but  in  a  county  different  from  that  in  which  the  judge 
resides,  but  as  a  matter  of  expediency  this  power  should  not 
be  exercised  where  the  debtor  resides  in  a  distant  county 
unless  to  prevent  a  failure  of  justice.*"^  The  warrant  may 
require  the  debtor  to  appear  before  a  referee  instead  of  be- 
fore the  judge, ^"^  and  it  is  not  necessary  that  the  referee  be 
a  resident  of  the  same  county  with  the  debtor.*"" 

Where  the  facts  authorizing  an  arrest  are  made  to  appear, 
by  affidavit,  at  any  time  after  the  making  of  an  order  requir- 
ing the  judgment  debtor  to  attend  and  be  examined  and  be- 
fore the  close  of  his  examination,  the  judge  may,  in  addition 

"8  Code  Civ.  Proc.  §  2437. 

407-409 -v\rilson  v.  Andrews,  9  How.  Pr.  39. 
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to  issuing'  a  •wartsnt,  if  iiec'essary,  d'irect  the  adj'oui'nineUt,  of, 
if  the  return  day  of  the  order  has  elapsed,  the  continuance  of 
the  proceedings  under  the  order,  until  after  the  return  of  the 
warrant,,  and  his  decision  thereupon.*^" 

Form   of  warrant. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County  of 


Whereas,  proof  has  been  made  to  me  by  the  afEdavit  of ,  that 

a  judgment  was  rendered  in  the  court  on  the  day  of 

,  190 — ,  on  service  of  the  summons  on  ,  In  favor 

of  against  ,  for  the  sum  of  — •  dollars,  damages  and 

costs,  and  that  the  judgment  roll  was  filed  in  the  office  of  the  county 

clerk  of  county  on  the  day  of  ,  190 — ,  and  that 

said  judgment  was  duly  docketed  in  the  office  of  the  county  clerk  of  the 
county  of ,  on  the  da:y  of ,  190 — .  and  that  an  exe- 
cution against  the  property  of  was  duly  issued  thereon  out  of 

the court,  which  is  a  court  of  record,  on  the day  of , 

190 — ,  to   the  sheriff  of  county,   in   which   county  ,  the 

judgment  debtor  [resides],  and  that  said  execution  has  been  returned 
by  said  sheriff  wholly  unsatisfied  and  that  said  judgment  remains  whol- 
ly unsatisfied  [or  "that  said  execution  has  not  been  returned  by  said 
sheriff  and  said  judgment  remains  wholly  unsatisfied"].       And  also, 

on  proof,  by  the  affidavit  of  ,  to  my  satisfaction,  that  there  is 

danger  that  ,  the  judgment  debtor,  will  leave  the  state  ["or  will 

conceal  himself  within  the  state"]  and  that  there  is  reason  to  be- 
lieve that  he  has  property,  to- wit:  [describe  property  as  in  affidavit], 
which  he  unjustly  refuse?  to  apply  to  the  payment  of  the  judgment: 

You  are  hereby  required  to  arrest  the  said  and  to  bring  him 

before  me  at on  the day  of ^ — .  190—,  at o'clock 

in  the  noon,  then  and  there  to  be  dealt  with  according  to  law. 

And  this  shall  be  your  warrant  therefor. 

Witness,  . 


Plaintiff's  attorney.  Justice  of court. 


Service.  The  sheriff,  when  he  arrests  a  judgment  debt- 
or by  virtue  of  a  warrant,  must  deliver  to  him  a  copy  of  the 
warrant,  and  of  the  affidavit  upon  which  it  was  granted.*" 

«o  Code  Civ.  Proc.  §  2438. 
"1  Code  Civ.  Proc.  §  2453, 
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§  2372.    Undertaking. 

"Where  a  judgment  debtor  has  been  arrested  and  brought 
before  a  judge  by  virtue  of  a  warrant,  and  it  appears  to  the 
satisfaction  of  the  judge,  from  his  examination  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  state  or  conceal 
himself,  and  that  he  has  property  which  he  has  unjustly  re- 
fused to  apply  to  the  satisfaction  of  the  judgment,  the  judge 
may  make  an  order,  requiring  him  to  give  an  undertaking, 
with  one  or  more  sureties,  in  a  sum  fixed  and  within  a  time 
specified  in  the  order,  to  the  effect  that  he  will  from  time  to 
time  as  the  judge  directs  attend  before  the  judge,  or  before 
a  referee  appointed  or  to  be  appointed  in  the  proceedings, 
and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property  which  is  not 
exempted  from  seizure  by  section  2463  of  the  Code.  If  he  fails 
to  comply  with  the  order  the  judge  must  forthwith,  by  war- 
rant, commit  him  to  prison,  there  to  remain  until  the  close  of 
the  examination  or  the  giving  of  the  required  undertaking, 
except  that  the  judge  may  direct  the  sheriff  to  produce  him, 
from  time  to  time,  as  required  in  the  course  of  the  proceed- 
ings.*^^ 

Form  of  undertaking. 

In  the  matter  of  the  proceedings  supplementary  to  execution  on  a  judg- 
ment in  an  action  entitled ,  plaintiff,  against ,  defendant. 

Whereas,  a  warrant  was  issued  by  Hon. ,  justice  of  the  

court,  in  the  above-entitled  proceeding,  to  the  sheriff  of  county, 

pursuant  to  section  2437  of  the  Code  of  Civil  Procedure,  requiring  the 
said  sheriff  to  (state  requirement  of  warrant) ;  and 

Whereas,  the  said has  been  arrested  and  brought  before ; 

and 

Whereas,  it  has  appeared  to  the  satisfaction  of  said  jLidge,  from  the 

examination  of"  said  that  there  is  danger  that  said will 

leave  the  state  [or  "conceal  himself  within  the  state"],  and  that  he  has 
property,  to-wit:  [describe  property],  which  he  has  unjustly  refused  to 
apply  to  the  satisfaction  of  the  judgment  mentioned  in  said  warrant, 

and  an  order  has  thereupon  been  made  by  Hon.  ,  justice  of  the 

■ court,  on  the day  of 190 — ,  requiring  Bald' 


"2  Code  Civ.  Proc.  §  2440. 


3312  SUPPLEMENTARY  PROCEEDINGS.  §  2375 

Art.  VIII.     Examination. — A.  Before   Whom   and  Where. 

to  give  an  undertaking  with  [state  number]  sureties  in  the  sum  of 
,  on  or  before  the day  of  • ,  190 — ; 

Now,  therefore,  we,  .  of  the  city  of [real  estate  broker] 

and ,  of  the  city  of [merchant],  do  hereby  jointly  and  sev- 
erally undertake,  pursuant  to  the  said  order  and  to  the  provisions  of 

section  2440  of  the  Code  of  Civil  Procedure,  that  said  will,  from 

time  to  time,  as  the  said  justice  dipects,  attend  before  said  justice  [or 

" ,  a  referee  appointed  in  these  proceedings"]  or  before  any  referee 

hereafter  appointed  in  these  proceedings,  and  that  he  will  not,  until  dis- 
charged from  arrest  by  virtue  of  said  warrant,  dispose  of  any  of  his 
property  not  exempt  from  seizure  by  section  2463  of  the  Code  of  Civil 
Procedure. 

[Date.]  [Signature.] 

[Add  justification,  acknowledgment,  and  approval.] 

§  2373.    ITjtcalion  or  modification. 

The  warrant  may  be  vacated  or  modified,  as  prescribed  iu 
section  2433  of  the  Code,  with  respect  to  an  order."^  In  other 
words,  the  warrant  may  be  vacated  or  modified  in  the  same 
way  as  can  an  order  for  the  examination  of  the  judgment 
debtor.  Proceedings  under  the  warrant,  where  obtained  after 
the  order  for  examination,  are  not  terminated  by  the  vacation 
of  sach  order."* 

ART.  VIII.     EXAMINATION. 

(A)   BEFORE    WHOM    AND    WHERE. 

§  2374.    Judge  or  referee. 

The  person  required  by  an  order  in  supplementary  pro- 
ceedings to  attend  and  be  examined  must  be  required  to  at- 
tend and  be  examined  either  before  the  judge  to  whom  the 
order  is  returnable  or  before  a  referee  designated  in  such  or- 

der.*i= 

§  2375.    Place  of  examination. 

The  person  to  be  examined,  if  a  resident,  cannot  be  required 
to  attend  at  a  place  outside  the  county  wherein  his  residence 

413  Code  Civ.  Proc.  §  2439.  ■  See  ante,  §§  2335,  2358. 

*i4  Frost  v.  Craig,  18  Civ.  Proc.  R.  (Browne)  198,  9  N.  Y.  Supp.  528. 

416  Code  Civ.  I?roc.  §  2442. 
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or  place  of  business  is  situated.*"  If  a  nonresident,  he  can 
only  be  required  to  appear  in  the  county  in  which  the  judg- 
ment roll  is  filed,  unless  he  has  a  place  of  business  within  the 
state,  in  which  ease  he  may  be  required  to  appear  in  such 
county.*^^  An  order  requiring  a  judgment  debtor  to  appear 
for  examination  at  the  office  of  the  county  judge  does  not  neces- 
sarily mean  his  law  offiee.*^^ 

(B)    REFERENCE. 

§  2376.    Scope  of  subdivision. 

This  subdivision  will  treat  only  of  matters  peculiar  to  a 
reference  and  the  powers  and  duties  of  the  referee.  Rules 
which  apply  equally  well  whether  the  examination  is  before 
a  judge  or  referee,  such  as  rules  relating  to  the  scope  of  the 
examination,  will  be  considered  in  the  following  subdivision. 

§  2377.    Appointment  of  referee. 

A  referee  may  be  appointed  in  the  original  order  for  exam- 
ination, to  take  the  testimony,*^^  or  a  referee  may  be  appoint- 
ed afterwards.  It  is  customary,  where  the  order  for  examina- 
tion appoints  a  referee,  to  state  the  time  when,  and  the  place 
where,  the  person  to  be  examined  is  to  attend,  but  it  seems 
that  the  order  may  merely  appoint  a  referee  and  direct  the 
person  to  be  examined  to  attend  at  such  time  and  place  as  the 
referee  shall  fix.*^"  Section  2443  of  the  Code  provides  as  fol- 
lows: "At  any  stage  of  the  proceedings,  the  judge  to  whom 
the  order  is  returnable  may,  in  his  discretion,  make  an  order 
directing  that  any  other  examination  or  testimony  be  taken 
by,  or  that  a  question  arising  be  referred  to,  a  referee,  desig- 
nated in  the  order.     Where  a  question  is  so  referred,  the  ref- 

116  Code  Civ.  Proc.  §   24b9. 

"'  Anway  v.  David,  9  Hun,  296. 

"8  Myers  v.  Janes,  3  Abb.  Pr,  301. 

"9  Code  Civ.  Proc.  §  2442;  Green  v.  Bullard,  8  How.  Pr.  313;  Hul- 
saver  v.  Wiles,  11  How.  Pr.  446. 

"o  Redmond  v.  Goldsmith,  2  Month.  Law  Bui.  19.  Form  of  notice 
o£  time  and  place  of  hearing  in  action,  see  ante,  §  1875. 

N.  Y.  Prac— 208. 
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eree  may  be  directed  to  report  either  the  evidence  or  the 
facts.  "*^^  It  has  been  held  that  this  Code  section  does  not 
apply  to  an  order  of  reference  to  examine  the  debtor  or  a 
third  person  but  applies  only  to  incidental  questions  of  fact 
arising  at  any  stage  of  the  proceeding  before  a  judge  to  whom 
the  order  is  returnable.*^^  The  order  of  appointment  need 
not  be  incorporated  with  the  order  requiring  the  creditor  to 
appear  before  the  referee  for  examination.*^^  It  has 'been 
held  that  a  referee  will  not  ordinarily  be  appointed  unless  it 
is  apparent  that  a  difficult  and  protracted  examination  must 
ensue, *^*  but  at  piresent  it  is  very  seldom  that  the  examination 
is  had  before  a  judge.  No  order  of  reference  will  be  made  in 
supplementary  proceedings  in  the  city  court  of  New  York 
eity."» 

The  attorney  for  the  judgm-ent  creditor  is  usually  allowed 
to  name  the  referee.  The  general  rules  as  to  who  may  be 
referees,  apply,  and  will  not  be  repeated.*^"  The  residence 
of  the  referee  appointed,  with  respect  to  that  of  the  person 
examined,  is  immaterial.*"  If  the  referee  is  objectionable, 
the  judge  making  the  order  should  be  applied  to  for  a  change 
of  referee."* 

§  2378.    Oath  of  referee. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
eree must,  before  entering  upon  an  examination,  or  taking  testi- 
mony, subscribe  and  take  an  oath  that  he  will  faithfully  and 
fairly  discharge  his  duty  upon  the  reference  and  make  a  just 
and  true  report,  according  to  the  best  of  his  understanding. 

«i  Code  Civ.  Proc.  §  2443.  Application  of  Code  provision,  see  Maas 
V.  McEntegart,  21  Misc.  462,  47  N.  Y.  Supp.  673. 

*2^Howe  V.  Welch,  11  Civ.  Proc.  R.    (Browne)   445. 

423  Lewis  V.  Penfield,  39  How.  Pr.  490. 

42*Hollister  v.  SpafCord,  5  Super.  Ct.  (3  Sandf.)  742. 

*25Rule  24  of  Rules  of  City  Ct. 

*26See  ante,  §  1867;  Gilbert  v.  Frothingham,  13  Civ.  Proc.  R. 
(Browne)   283. 

*2T  Bingham  v.   Disbrow,  37  Barb.  24. 

*28Tremain  v.  Richardson,  68  N.  Y.  617. 
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The  oath  may  be  administered  by  an  officer  designated  in  sec- 
tion 842  of  the  Code,  and  must  be  returned  to  the  judge,  with 
the  report  or  testimony.*^"  The  oath  may  be  waived  where 
the  parties  are  of  age,  and  present,  in  person  or  by  attorney, 
by  written  stipulation  or  orally.  If  the  waiver  is  oral  it  must 
be  entered  in  the  referee's  minutes.*'" 

Form  of  oath. 

[Title  of  proceeding.] 

[Venue.] 

I, ,  the  referee  appointed  by  an  order  of  lion.  ,  made  in 

the  above-entitled  proceeding,  bearing  date  the  day  of  , 

190 — ,  do  solemnly  swear  that  I  will  faithfully  and  fairly  discharge  my 
duty  on  said  reference  and  will  make  a  just  and  true  report,  according 
to  the  best  of  my  understanding. 

[Jurat.]  [Signature.] 

§  2379.    Powers  of  referee. 

The  referee  has  authority  to  do  the  following  acts.  ' 
Issuance  of  subpoena.     Subpoenas  may  be  issued  under 

the  hand  of  the  referee  before  whom  the  witnesses  are  to  tes- 

tify.«i 

Form  of  subpoena. 

The  People  of  the  State  of  New  Tork,  to ,  Greeting:  ' 

We  Command  You,  That  all  business  and  excuses  being  laid  aside,  you 

and  each  of  you  appear  and  attend  before  .  Esq.,  the  referee 

appointed  by  Hon.  ;,  at  the  ofla.ce  of  said  referee,  number , 

In  the ,  on  the  day  of ,  190—.  at o'clock  in 

the  noon,  to  testify  and  give  evidence  in  a  certain  proceeding 

now  pending  in  the  said  court,  supplementary  to  an  execution  issued  on 

a  judgment  recovered  by against in  the court  on 

the day  of ,  190 — ,  on  the  part  of  the  said  judgment . 

And  for  a  failure  to  attend,  you  will  be.  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby  to  the 
party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 
[Signature   of  attorney.]  [Signature   of  referee.] 


«9Code  Civ.  Proc.  §  2445.  General  rules  as  to  oaths  of  referees  in 
general,  see  ante.   §  1874. 

«30Code  Civ.  Proc.  §  1016. 

"iKnowles  v.  De  Lazare,  8  Civ.  Proc.  R.  (Browne)  386;  People  v. 
Bali,  37  Hun,  245. 
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Subpoena  duces  tecum.     A  referee  may  make  an  order 

directing  the  judgment  debtor  to  produce  his  books  and  pa- 
pers,''^^  though  the  debtor  is  a  corporation/''^  but,  in  the  lat- 
ter instance,  a  subpoena  duces  tecum  must  be  served  on  the 
ofiieer  who  has  power  to  produce  the  books  and  not  on  a  mere 
employe. ■*'*  A  debtor  cannot  be  compelled  to  leave  his  books 
with  the  referee  for  examination  by  the  judgment  creditor.*^' 

Administering  oath  to  witnesses.     A  referee  has  power 

to  administer  an  oath  to  the  person  to  be  examined*^^  or  wit- 
nesses. 

Adjournments.     The  judge  or  referee  may  adjourn  the 

proceediags  from  time  to  time  as  he  thinks  proper. ^'^  The 
power  of  a  referee  to  order  an  adjournment  is  the  same  as 
that  of  a  judge  when  the  examination  is  had  before  the  judge. 
The  referee  may  adjourn  the  proceedings  from  time  to  time, 
without  the  consent  of  the  debtor.*^^  The  referee  may  adjourn 
the  hearing  to  a  place  other  than  the  one  mentioned  in  the 
order  of  reference,*^'  provided  it  is  not  outside  the  county 
where  the  person  to  be  examined  resides  or  has  a  place  of 
business,  or,  if  the  person  is  a  nonresident  having  no  place  of 
business  within  the  state,  outside  the  county  where  the  judg- 
ment roll  is  iiled.  If  the  referee  is  absent  on  the  day  set,  he 
can  appoint  another  time  for  the  hearing.""  The  judge  may 
direct  a  judgment  debtor  to  appear  before  a  referee  to  com- 
plete his  examination  where  the  referee  has  lost  jurisdiction 
through    an    irregular    adjournment.*"     An    application    for 

432Pruden  v.  Tallman,  6  Civ.  Proc.  R.    (Browne)    360. 

*33  Holmes  v.  Stietz,  6  Civ.  Proc.  R.  (Browne)  362,  note;  Pender- 
gast  V.  Dempsey,  18  Civ.  Proc.  R.    (Browne)   198,  10  N.  Y.  Supp.  938. 

■is*  Wainwright  v.  Tiffiny,  13  Civ.  Proc.  R.   (Browne)    222. 

*35  Barnes  v.  Levy,  23  Civ.  Proc.  R.  (Browne)  253  29  N  Y  Supp. 
1076. 

•t.36  Woods  V.  Ross,  N.  Y.  Daily  Reg.,  Feb.  i,  1S86. 

*"  Code  Civ.  Proc.  §  2444. 

4'<8  Kaufman   v.   Thrasher,    10    Hun,    438. 

■tss  Weaver  v.  Brydges,  85  Hun,  503,  66  State  Rep.  742  33  N  Y  Supp. 
132.  '  •     •       ^^ 

"0  Allen  T.  Starring,   26  How.   Pr,   57. 
"1  Kaufman  v.  Thrasher,  10  Hun,  438. 
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a  stay  of  the  examination  and  proceedings  because  of  the 
ill  health  of  plaintiff  should  be  made  to  the  referee  and  not 
to  the  judge  who  made  the  order  appointing  the  referee.**" 
The  omission  from  the  record  of  an  adjournment  does  not 
give  rise  to  a  presumption  of  a  loss  of  jurisdiction,  where 
defendant  subsequently  attended  the  examination.**' 

Punishment  for  contempt.    It  seems  that  there  is  no 

authority  for  the  referee  to  himself  punish  the  person  to  be 
examined  for  contempt  in  failing  to  attend  to  be  examined  or 
refusiQg  to  answer  questions,  but  that  he  must  report  the 
facts  to  the  judge  granting  the  order  or  to  whom  it  is  return- 
able, or  to  the  court.*** 

§  2380.    Duties  of  referee. 

The  duty  of  the  referee  is  not  to  prosecute  the  inquisition 
but  to  take  the  evidence  drawn  out  by  the  creditor's  coun- 
sel.**= 

Report.     After  the  examination  is  concluded,  it  is  the 

duty  of  the  referee  to  make  a  report  to  the  judge  before  whom 
the  proceedings  are  returnable.  If  the  order  makes  no  pro- 
vision as  to  the  nature  of  the  report,  the  referee  must  certify 
to  the  judge  to  whom  the  order  is  returnable  all  the  evidence 
and  the  other  proceedings  taken  before  him.**"  "Where  a  spe- 
cial question  is  referred,  pursuant  to  section  2443  of  the  Code, 
the  referee  may  be  directed  to  report  either  the  evidence  or 
the  facts.**'  In  the  latter  case  the  referee  should  also  certify 
the  evidence.**^  The  report  must  also  contain  the  oath  of  the 
referee,  or  the  express  waiver  of  it  either  in  the  form  of  a 
written  waiver  or  of  an  entry  in  the  minutes  that  such  waiver 
was  orally  given.**''     If  the  person  to  be  examined  fails  to 

"2  Mason  v.  Lee,  23  How.  Pr.  466. 

"3  Robertson  v.  Hay,  12  Misc.  7,  66  State  Rep.  530,  33  N.  Y.  Supp.  31. 

«iCode  Civ.  Proc.  §  2457. 

445  People  V.  Leipzig,  52  How.  Pr.  410. 

«6Code  Civ.  Proc.   §   2442. 

«7Code  Civ.  Proc.  §  2443. 

448  Rule  30  of  General  Rules  of  Practice. 

448  Code  Civ.  Proc.  §  2445. 
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attend  before  the  referee,  or  refuses  to  answer  a  question,  the 
referee  should,  on  request,  make  a  special  report,  setting  forth 
the  facts.  A  discontinuance  should  not  be  ordered  before  the 
report  of  the  referee  is  made  where  the  referee  has  heard  all 
the  evidence  offered  before  him."* 

Form   of  report. 

[Title  of  proceeding.] 

To  Hon. ,  a  justice  of  the court: 

I,  the  undersigned,  sole  referee,  appointed  pursuant  to  an  order  of  the 

Hon. ,  made  in  the  above-entitled  proceeding,  dated  the  

day  of ,  190 — ,  and  hereto  annexed,  whereby  it  was  referred  to  me 

to  take  and  certify  the  examination  in  said  proceedings,  respectfully 
report  as  follows: 

I.  Before  entering  on  said  examination,  I  subscribed  and  took  the  oath 
required  by  section  2445  of  the  Code  of  Civil  Procedure,  which  oath  is 
annexed  to  and  forms  a  part  of  this  report  [or  if  the  oath  was  waived 
by  the  parties,  so  state  and  add  "as  appears  by  the  stipulation  hereto 
annexed"]. 

II.  I  have  been  attended  by  the  parties  to  the  action  on  which  the 

above  proceeding  is  based;    and  who  appeared  as  attorney  in 

behalf  of  ,  and  who  appeared  as  attorney  in  behalf  of 


III.  I  have  heard  the  proofs  and  allegations  and  taken  the  testimony 

of ,  the  judgment  debtor,  and  '-,  and .  which  is  hereto 

annexed,  and  which  is  all  the  evidence  taken  before  me. 

IV.  I  report  that  said  depositions  were,  when  completed,  carefully  read 

by  me  to  the  said and ,  and  were  thereupon  subscribed  by 

them  in  my  presence. 

All  of  which  is  respectfully  submitted. 

[Date.]  [Signature.] 

Examinations  and  testimony  of ,  and ,  taken  pursuant  to 

the  order  of  Hon.  ,  judge  of  the  court,  dated  the  

day  of  ,    190 — ,   a  copy  of  which   order  is   hereto  annexed,  by 

,    referee,   at   ,   on    the   day    of    ,    190 — .    at 

o'clock  in  the noon. 

[Date.] 
Present, for ;  for . 


Said  having  been  first  duly  sworn  by  said  referee,  testified  as 

follows  on  his  direct  examination:  [insert  direct  testimony]. 

And  on  his  cross-examination  by  .  attorney  for  .   said 


450  Kennedy  v.  Norcott,  54  How.  Pr.  87. 
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further  testified  as  follows:     [insert  testimony  brought  out  on 

cross-examination  which  should  he  followed  by  signature  of  witness], 

[In  like  manner  insert  the  testimony  of  other  witnesses.  If  there  was 
an  adjournment,  so  state  and  show  the  date  on  which  tHe  adjourned 
hearing  took  place.] 

§  2381.    Subscription  of  testimony. 

Where  the  examination  is  concluded,  all  that  the  party  ex- 
amined has  a  right  to  do  is  to  add  such  explanatory  statements 
as  he,  or  his  counsel,  may  deem  necessary  to  prevent  any  mis- 
apprehension of  what  he  has  already  said."^  If  taken  down 
incprreetly,  the  witness  should  be  allowed  to  change  it  before 
being  required  to  sign  his  testimony.*^^  The  coiirt  will  not 
compel  the  witness  to  sign  his  deposition  where  by  so  doing 
he  might  subject  himself  to  legal  liability  not  otherwise  ex- 
isting."* 

§  2382.    Substitution  of  referee. 

A  new  referee  may  be  substituted  by  the  judge  before  whom 
the  order  is  made  returnable.*" 

§  2383.    Effect  of  absence  of  referee. 

The  absence  of  the  referee  at  the  time  appointed  for  exam- 
ination does  not,  ipso  facto,  terminate  the  proceedings.''^^ 

§  2384.    Waiver  by  appearance. 

Appearance  before  a  referee,  and  submitting  to  an  examina- 
tion without  objection,  is  a  waiver  of  any  irregularity.^^* 

«i  Coming  v.  Tooker,  5  How.  Pr.   16. 

*52  Sherwood  v.  Dolen,  14  Hun,  191. 

*53  Marx  V.  Spaulding,  43  Hun,  365,  6  State  Rep.  530. 

*"  Pardee  v.  Tlldon,  83  N.  Y.  623.  General  rules  as  to  removal  of 
referees,  see  ante,  §  1869. 

issKeihen  v.  Shipherd,  16  Civ.  Proc.  R.  (Browne)  183,  24  State  Rep. 
739,  4  N.  Y.  Supp.  339;   Allen  v.  Starring,  26  How.  Pr.  57. 

<56  Bingham  v.  Disbrow,  37  Barb.  24;  Rouse  v.  Goodman,  8  Misc. 
691,  28  N.  Y.  Supp.  524;  Robeitson  v.  Hay,  12  Misc.  7,  33  N.  Y.  Supp.  31. 
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(C)   GENERAL  RULES  RELATING  TO  THE  EXAMINATION. 

§  2385.    Who  may  be  examined. 

The  persons  who  may  be  examined  on  the  hearing  may  be 
roughly  grouped  as  (1)  the  judgment  creditor,  (2)  the  judg- 
ineiit  debtor,  (3)  persons  indebted  to,  or  in  possession  of  prop- 
erty of,  the  judgment  debtor,  and  (4)  other  persons  compe- 
tent to  testify  as  witnesses.  The  Code  provides  that  "either 
party  may  be  examined  as  a  witness  in  his  own  behalf  and 
may  produce  and  examine  other  witnesses,  as  on  the  trial  of 
an  action."*"  And  also  that  "a  corporation  must  attend  by, 
and  answer  under  the  oath  of,  an  officer  thereof;  and  the  judge 
may,  in  his  discretion,  specify  the  officer."*'^  Neglect  to  ad- 
journ or  extend  the  proceedings  after  the  examination  of  the 
debtor  has  been  concluded  precludes  the  right  to  subsequently 
compel  a  witness  to  appear  and  testify."^ 

§  2386.    Who  must  be  examined. 

A  judgment  debtor  himself  need  not  be  examined.""  The 
creditor  may  either  examine  the  judgment  debtor  alone,  or 
the  debtor  and  witnesses,  or  merely  witnesses. 

§  2387.    Subpoena. 

The  method  of  compelling  the  attendance  of  a  witness  is 
by  a  subpoena.  The  subpoena  is  served  as  in  an  action,  and 
a  witness  may  insist  on  payment  of  his  fees  as  a  condition  to 
his  attendance. •'"^  A  witness  cannot  be  subpoenaed  until  serv- 
ice of  the  order  for  examination  or  the  voluntary  appearance  of 
the  person  to  be  examined."-'  A  witness  may  be  required  to 
appear  by  subpoena  in  a  county  other  than  the  one  in  which 
he  resides."^     The  right  to  compel  the  assignee  of  a  judgment 

4B7,  45S  Code  Civ.  Proc.  §  2444. 
459  Thomas  v.  Kii-cher,  15  Abb.  Pr.   (N.  S.)   342. 
4«<>  Graces  v.  Lake.  12   How.   Pr.   33. 
*<!!-  Davis  V.  Turner,  4  How.  Pr.  190. 

*62  People  V.  Warner,  51  Hiin,  53,  20  State  Rep.  573,  3  N.  Y    Supp. 
768. 
«3  Foster  v.  Williinson,  37  Hun,  242. 
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debtor  to  appear  as  a  witness  and  produce  books  is  not  pre- 
cluded by  the  fact  that  the  judgment  creditor  has  elected  to 
bring  an  action  to  have  the  assignment  set  aside.*"*  Where 
a  witness  appears  without  being  subpoenaed,  he  is  bound  to 
answer  proper  questions  just  the  same  as  if  he  had  been  sub- 
poenaed.*"" 

§  2388.    Oath. 
The  examination  of  a  party  or  witness  must  be  under  oath.*°' 

§  2389.    Scope  of  exajnination. 

It  is  impossible  to  lay  down  any  particular  rules  which 
shall  be  universally  applicable,  farther  than  that  the  whole 
examination  must  be,  for  its  single  object,  to  ascertain  wheth- 
er there  is  any  property  of  the  debtor  which  ought  to  be  ap- 
plied to  the  payment  of  the  judgment  creditor's  claim;  and  the 
extent  of  the  inquiry,  in  each  particular  case,  must  be  left 
to  the  good  sense  of  the  officer  under  whose  direction  it  takes 
place,  having  in  view  this  object.*"'^  That  a  "fishing"  exam- 
ination is  proper  is  undoubted  since  if  the  rule  were  other- 
wise the  proceedings  would  be  of  very  little  practical  benefit. 
The  Code  provides  that  the  judgment  debtor  must  "attend 
and  be  examined  concerning  his  property,"*"'  and  that  a  third 
person  indebted  to,  or  having  possession  of,  property  of  the 
judgment  debtor,  must  "attend  and  be  examined  concerning 
the  debt  or  othe:-  property."*""  No  question  which  does  not 
tend  to  discover  the  debtor's  property  is  relevant  or  proper,*^*^ 
and  this  is  true  regardless  of  who  is  the  person  being  exam- 
ined. 

Tf  the  judgment  debtor  is  examined,  the  examination  should 

■t«4  Matter  of  Sickle,  52  Huu,  .527,  23  State  Rep,  585.  17  Civ.  Proc.  fi 
(Browne)    138,  .5  N.  Y.  Supp.  703. 
*65  People  V.  MarstoQ.   18  Abb.   Pr.   257. 
<fi6Code   Ci-"     Proc.   §   2444 

«7Leroy  v.  Halsey,  8  Super.  Ct.  (1  Duer)   589,  591. 
loscode  Civ.   Proc.  §§  2435,  2436. 
«o  Code  Civ.  Proc.  §  2441. 
*~o  Corning  v.  Tooker,  5  How.  Pr.  16. 
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be  the  same  as  that  of  any  other  witness.*^^  The  judgment 
debtor  cannot  escape  further  examination  by  stating  that  he 
has  no  property.  If  he  is  in  possession  of  any  property,  he 
may  be  asked  when,  where,  and  how  he  obtained  possession, 
and  on  what  terms  he  holds  it.  If  he  is  not  in  possession  of 
any  property,  he  may  be  asked  whether  he  had  any  or  was  in- 
terested in  any  a  short  time  previous  to  the  judgment,  and 
what  has  become  of  it,  and  if  he  answers  that  he  has  sold  it 
absolutely  he  may  be  asked  what  were  the  conditions  of  the 
sale,  and  what  has  become  of  the  proceeds.  If  there  is  any 
doubt  as  to  the  bona  fides  of  the  transfer,  the  examination 
may  be  thorough  on  that  point. *'^  The  examination  of  a 
debtor  who  has  made  an  assignment  for  the  benefit  of  cred- 
itors, before  service  of  the  order  for  examination,  should  not 
be  limited  to  property  acquired  since  the  assignment.*''  The 
good  faith  of  a  transfer  of  property  may  be  inquired  into,*'* 
notwithstanding  the  fact  that  the  examination  may  show  that 
the  debtor  had  been  guilty  of  a  crime.*'^  The  debtor  may  be 
examined  as  to  moneys  lost  in  gambling  and  be  required  to 
give  the  name  of  the  winner."'  The  debtor  cannot,  however, 
be  required  to  answer  questions  not  tending  to  show  whether 
he  is  in  possession  of  or  entitled  to  property  which  might  be 
ordered  to  be  applied  towards  the  satisfaction  of  the  judg- 

47iLeroy  v.  Halsey,  8  Super.  Ct.  (1  Duer)  589,  11  N.  Y.  Leg.  Obs. 
252,  Code  R.    (N.  S.)   275. 

*72  Sandford  v.  Carr,  2  Abb.  Pr.  462;  Leroy  v.  Halsey,  supra. 

*^s  Seligman  v.  Wallach,  16  Abb.  N.  C.  317,  6  Civ.  Proc.  R.  (Browne) 
232,  67  How.  Pr.  514;  Scbneider  v.  Altman,  16  Abb.  N.  C.  312.  Rule 
is  otherwise  where  exarrining  creditor  has  recognized  assignment  by 
proving  his  claim.  Wilson  Bros.  Woodenware  &  Toy  Co.  v.  Daggett, 
?  Civ.  Proc.  R.  (Browne)  408.  So  rule  is  different  where  action  has 
been  brought  to  set  aside  the  assignment.  Bacon  v.  Goldsmith,  1  City 
Ct.  R.  462;  Schloss  v.  .Wallach,  16  Abb.  N.  C.  319,  note. 

"4Latlirop  V.  Clapp,  40  N.  Y.  328;  Matter  of  Sickle,  52  Hud,  527,  23 
State  Rep.  585,  17  Civ.  Proc.  R.  (Browne)  138,  5  N.  Y.  Supp.  703;  Mat- 
ter of  Sickle,  52  Hun,  527,  5  N.  Y.  Supp.  703;  Millar  v.  Weaver,  23 
Misc.  254,  53  N.  Y.  Supp.  259. 

^To  Forbes  v.  Willard,  37  How.  Pr.  193,  54  Barb.  520. 

*'6  Steinh^rt  v.  Farrell,  3  State  Rep.  292. 
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ment.'"^  Thus,  it  is  not  competent  to  inquire  whether  the 
amount  of  a  trust  affords  a  surplus  applicable,  unless  there  is 
an  accumulation  in  hands  of  the  trustees."^ 

The  examination  of  a  third  person  should  be  conducted  in 
the  same  manner  as  that  of  the  judgment  debtor."''  It  has 
been  held,  however,  that  if  a  "third  person"  deny  that  he  is 
indebted  to  defendant  and  that  he  has  any  property  belong- 
ing to  him,  the  power  of  the  court,  so  far  &s  he  is  concerned, 
is  at  an  end,  except  to  forbid,  by  order,  a  transfer  or  disposi- 
tion of  such  property  or  interest  until  the  receiver  has  pro- 
ceeded against  him.^'" 

The  Code  provision  that  either  party  may  examine  witness- 
es in  his  behalf  authorizes  a  thorough  examination  of  such 
witnesses  as  to  any  property  of  the  defendant,  and  the  witness 
is  not  excused  from  answering  because  he  sets  up  a  claim  to 
the  property  which  is  the  subject  of  the  examination.**^  He 
may  be  examined  to  show  that  the  purchase  was  not  made  in 
good  faith.*^^  If  the  witness  is  indebted  to  the  judgment  debt- 
or, he  may  be  asked  questions  to  show  that  he  holds  the  pro- 
ceeds of  collateral  security  in  excess  of  his  debt.""  Such  a 
witness  is  not  entitled  to  counsel  as  a  matter  of  right.*"* 

Incriminating  questions.     A  party  or  a  witness,  when 

examined,  "is  not  excused  from  answering  a  question,  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the 
commission  of  a  fraud;  or  to  prove  that  he  has  been  a  party 
to,  or  privy  to,  or  knowing  of,  a  conveyance,  assignment,  trans- 
fer, or  other  disposition  of  property,  for  any  purpose ;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor  or  a  receiver  appointed  or  to  be  appointed  in 
the  special   proceeding,   to    hold   property,   derived    from    or 

*"  Van  Wyck  v.  Bradly,  3  Code  R.  157;  Hunt  v.  Enoch,  6  Abb.  Pr.  212. 

«8  Campbell  v.  Foster,  35  N.  Y.  361. 

"9  Corning  v.  Tooker,  5  How.  Pr.  16. 

480  Tompkins  County  Bank  v.  Trapp,  21  How.  Pr.  17. 

"iSandford  v.  Carr,  2  Abb.  Pr.  462. 

"2  Mechanics'  &  Traders'  Bank  V.  Healy,  14  Wkly.  Dig.  120. 

"3  Marx  V.  Spaulding,  43  Hun,  365,  6  State  Rep.  530. 

«4  Schwab  V.  Cohen,  13  State  Rep.  709. 
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throug^h  the  judgment  debtor,  or  to  be  discharged  from  the  pay- 
ment of  a  debt  which  was  due  to  the  judgment  debtor,  or  to 
a  person  in  his  behalf.  But  an  answer  cannot  be  used,  as 
evidence  against  the  person  so  answering,  in  a  criminal  action, 
or  criminal  proceeding.  "*'°  Before  the  amendment  of  1881 
the  Code  provided  that  the  examination  should  not  be  used  as 
evidence  against  the  party  examined  in  criminal  or  civil  pro- 
ceedings.    The  amendment  struck  out  the  word  "civil."*'* 

§  2390.    Mode  of  examining. 

Leading  questions  are  allowable.*"  Since  the  amendment 
of  the  old  Code,  and  under  the  present  Code,  the  debtor  may 
be  cross-examined  in  his  own  behalf  on  the  subject-matter  of 
the  direct  examination.**' 

Commission  to  take  testimony  out  of  state.    Formerly, 

a  commission  to  take  testimony  out  of  the  state  could  not  be 
issued  in  supplementary  proceedings,**'  but  the  statute  has 
been  amended  and  now  such  a  commission  may  be  issued  in 
supplementary  proceedings.*'" 

§  2391.    Reopening  examination. 

The  examination  may  be  reopened  even  after  a  receiver  has 
been  appointed,*"  but  only  on  a  special  order  for  that  pur- 


485  Code  Civ.  Proc.  §  2460.  Answer  in  supplementary  proceedings 
cannot  be  used  as  basis  to  impeacb  the  witness  in  a  criminal  prosecu- 
tion. Loomis  V.  People,  19  Hun,  601.  Cannot  be  used  in  criminal 
prosecution.  Barber  v.  People,  17  Hun,  366,  368.  Can  be  used  in  civil 
proceedings.  Wright  v.  Nostrand,  94  N.  Y.  31,  41;  Kain  v.  Larkin, 
4  App.  Div.  209,  38  N.  Y.  Supp.  546. 

^ise  Dusenbury  v.  Dusenbury,  63  How.  Pr.   349. 

487  Corning  v.  Tooker,   5  How.   Pr.   16. 

issLeroy  v.  Halsey,  8  Super.  Ct.  (1  Duer)  589,  591;  overruling  Corn- 
ing V.  Tooker,   5  How.  Pr.  16. 

489  Champlin  v.  Stodart,   64   How.   Pr.   378. 

4wPiske  V.  Twigg,  50  Super.  Ct.  (18  J.  &  S.)  69.  5  Civ.  Proc.  R. 
(Browne)    41. 

491  Leggett  V.  Sloan,  24  How.  Pr.  479. 

492  0rr's  Case,  2  Abb.  Pr.  457. 
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§  2392.    Filing  examination. 

The  examination  must  be  filed  with  the  county  clerk  in  the 
county  in  which  the  examination  is  had.""'  The  examination 
is.  a  record  of  the  court,  in  which  the  judgment  debtor  haS 
sufficient  interest  to  require  the  judgment  creditor  to  file  it 
for  future  use  or  reference.'"*  Examinations  should  be  filed 
even  though  incomplete  when  their  filing  is  demanded.''"'* 

ART.  IX.     ORDER   FOR  PAYMENT  OR   DELIVERY  OF  PROPERTY. 

§  2393.    Consideration  of  Code  provisions. 

Property  is  reached  by  supplementary  proceedings  either 
(1)  by  a  permissive  order  granted  a  third  person,  or  (2)  by  a 
compulsory  order  to  deliver  or  pay  over,  or  (3)  through  a 
receiver.  Sections  2446  and  2447  of  the  Code  provide  a 
method  for  the  payment  of  money  or  delivery  of  property  to 
the  sheriff'  or  the  receiver  for  the  benefit  of  the  person  insti- 
tuting the  supplementary  proceedings.  The  principal  differ- 
ence between  the  two  provisions  is  that  section  2446,  which 
permits  a  person  indebted  to  the  judgment  debtor  to  pay  the 
debt  to  a  sheriff  so  as  to  discharge  the  indebtedness,  is  merely 
penuissive,  and  applies  only  to  an  indebtedness  ;*'"'  while,  on 
the  other  hand,  the  succeeding  section,  i.  e.,  2447,  applies  only 
to  money  or  other  personal  property  in  the  hands  of  the  judg- 
ment debtor  and  "articles  of  personal  property  which  are 
capable  of  delivery"  in  the  possession  or  under  the  control  of 
another  person.*"  The  one  applies  Avholly  to  third  per.sons 
while  the  other  applies  both  to  a  judgment  dolitor  and  to  third 
persons. 

"s  Section  825  of  the  Code  Is  applicable.  People  v.  MoGoldrick,  :i 
Civ.  Proc.  R.    (Scott)   292,  33  N.  Y.   Supp.  441. 

loiRenner  v.  Meyer,  22  Abb.  N.  C.  43S,  6  N.  Y.  Supp.  535. 

<56  palkenberg  v.  Frank,  20  Misc.  692,  4C  N.  Y.  Supp.  (i75;  Falkenburg 
V.  Frank,  19  Misc.  418,  77  State  Rep.  1137,  43  N.  Y.  Supp.  1137. 

<i)6  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav.  Inst.,  12 
Misc.  626,  34  N.  Y.  Supp.  253. 

407  Section  2447  does  not  apply  to  a  mere  debt.  Earle  v.  Quinn,  N.  Y. 
Daily  Reg.,  Dec.  11,  1880. 


3326  SUPPLEMENTARY    PROCEEDINGS.  §   2394 

Art.  IX.     Order  For   Payment  or  Delivery. 

§  2394.    Order  "pennitting"  third  person  to  pay  sheriff. 

Section  2446  autliorizes  an  order  permitting  the  person  or 
corporation  indebted  to  a  judgment  debtor,  to  pay  to  a  sheriff, 
designated  in  the  order,  a  sum,  on  account  of  the  alleged  in- 
debtedness, not  exceeding  the  sum  which  will  satisfy  the  ex- 
ecution.'"* This  Code  section  is  merely  permissive,*""  applies 
only  to  third  persons,  and  the  granting  thereof  is  discretion- 
ary. 

Who  may  make.     The  order  may  be  made  by  the  judge 

by  whom  the  order  for  examination  or  warrant  of  arrest  was 
granted,  or  to  whom  it  was  returnable.'*'"' 

Time  when  order  may  be  made.     The  order  may  be 

made  at  any  time  after  the  commencement  of  supplementary 
proceedings,  and  before  the  appointment  of  a  receiver  there- 
in, or  the  extension  of  a  receivership  thereto. ^"^ 

Motion  papers.     Proof  by  affidavit,  to  the  satisfaction 

of  the  judge,  must  be  made  that  a  person  or  corporation  is 
indebted  to  the  judgment  debtor.^"^ 

Form  of  affidavit. 

[Title  of  proceeding  and  venue.] 
A.  X.,  being  duly  sworn,  says: 

I.  That  he  Is . 

II.  That  said  supplementary  proceeding  was  commenced  before  Hon. 

,  judge  of  tbe court,  at ,  on  the,- day  of , 

190—,  who,  on  the  — day  of ,  190 — ,  granted  an  order  for  the 

examination   [or  warrant  for  the  arrest]   of  ,  requiring  him  to 


III.  That  no  receiver  has  been  appointed  therein  and  no  receivership 
h.as  been  extended  thereto. 

IV.  That ,  of ,  is  indebted  to ,  the  judgment  debtor 

herein,  in  the  sum  of  dollars,  for  [state  how  indebtedness  was 

created]. 

V.  That  no  previous  application  has  been  made  for  this  order. 
[Jii'at.]  [Signature.] 


isscode  Civ.  Proc.  §  2446;  Burnett  v.  Riker,  13  Civ.  Proc.  R. 
(Browne)    338. 

499  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav  Inst  12 
Misc.   626.  34   N.  Y.   Supp.   253. 

600-604  Code  Civ.  Proc.   §  2446. 
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[Title  of  proceeding.] 

It  appearing  to  my  satisfaction,  in  the  atiove  proceeding,  by  the  affi- 
davit of ,  that of is  Indebted  to ,  the  judgment 

debtor  In  this  proceeding.  In  the  sum  of  dollars,  and  that  no 

receiver  has  been  appointed  in  this  proceeding  nor  a  receivership  ex- 
tended thereto  and  [If  a  fact]  that  notice  has  been  given  to of 

this  application,  as  ordered  by  me: 

It  Is  hereby  ordered,  on  the  motion  of  ,  attorney  for  . 

that  said be  and  is  hereby  permitted  to  pay  to  — ■ ,  sheriff  of 

county,  the  sum  of dollars  on  account  of  his  indebtedness 

to . 


[Date.]  Justice  of court. 

Notice  of  motion.     Notice  is  not  necessary  unless  or- 


dered by  the  judge  who  may  require  "such  a  notice,  given  to 
such  persons,  as  he  deems  just.  "^"'  It  would  seem,  however, 
to  be  the  better  practice  to  always,  if  possible,  serve  notice 
on  the  judgment  debtor. 

Discretion  of  judg'e.     The  granting  of  the  order  is  dis- 

cretionary.^"* 

Effect  of  payment.     A  payment  thus  made  is,  to  the 

extent  thereof,  a  discharge  of  the  indebtedness,  except  as 
against  a  transferee  from  the  judgment  debtor,  in  good  faith 
and  for  a  valuable  consideration,  of  whose  rights  the  person 
or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made.^"°  This  Code  provision  renders  obsolete 
decisions,  rendered  under  the  old  Code,  that  any  voluntary 
payment  by  a  third  person  to  the  sheriff  was  at  the  risk  of 
the  person  who  made  it.  But  payment  over  with  knowledge 
of  facts  which  were  concealed  by  the  third  person  at  the 
time  of  his  examination  which  would  have  shown  title  in  an- 
other claimant  does  not  protect  the  person  making  the  pay- 
inent.°°° 

605  Code  Civ.  Proc.  §  2446;  Kennedy  v.  Carrick,  18  Misc.  38,  75  State 
Rep.  444,  40  N.  Y.  Supp.  1127;  Gibson  v.  Haggerty,  37  N.  Y.  555.  See, 
also,  Scbrauth  v.  Dry  Dock  Sav.  Bank,  8  Daly,  106;  Lynch  v.  -lohn- 
son,  48  N.  Y.  27,  33. 

606  Wright  V.  Cabot,  89  N.  Y.  570,  576. 
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§  2395.    Order  "requiring"  payment  or  delivery, 

"Where  it  appears,  from  the  examination  or  testimony, 
*  *  *  that  the  judgment  debtor  has,  in  his  possession  or 
under  his  control,  money  or  other  personal  property  belonging 
to  him,  or  that  one  or  more  articles  of  personal  property,  capa- 
ble of  delivery,  his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the  control 
of  another  person,  the  judge,  by  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discre- 
tion, and  upon  such  a  notice,  given  to  such  persons,  as  he 
deems  just,  or  without  notice,  make  an  order,  directing  the 
judgment  debtor,  or  other  person,  immediately  to  pay  the 
monej^,  or  deliver  the  articles  of  personal  property,  to  a 
sheriff,  designated  in  the  order,  unless  a  receiver  has  been 
appointed,  or  a  receivership  has  been  extended  to  the  special 
proceeding,  and  in  that  case  to  the  receiver.  "^"^  If  property, 
either  in  the  hands  of  the  debtor  or  of  a  third  person,  can  be 
reached  immediately,  the  creditor  is  entitled  to  do  so  by  an 
order  made  pursuant  to  this  Code  provision,  without  the  de- 
lay and  risk  of  procuring  the  appointment  of  a  receiver  and 
instituting  a  suit  in  his  name.  An  order  for  the  application 
of  property  does  not  extend  to  property  not  capable  of  manual 
delivery  and  is  a  remedy  merely  cumulative  with  the  appoint- 
ment of  a  receiver.^"^  An  order  for  the  delivery  of  property 
to  a  receiver,  where  in  the  hands  of  a  debtor,  is  proper,  though 
the  debtor  has  made  a  general  assignment,  where  the  assignee 
has  made  no  claim  to  the  property  though  a  considerable  time 
has  elapsed  since  the  assignment.^""  The  facts  must  be  clearly 
shown  on  the  examination  to  warrant  an  order  to  pay  over."" 
Where  defendants  are  joint  tort  feasors,  neither  of  them  can 
compel  the  other  to  deliver  up  any  property  in  his  possession 

50T  Code  Civ.  Proc.  §  2447. 

508  Bailey  v.  Lane,  15  Abb.  Pr.  373,  note;  Corning  v.  Tooker,  5  How. 
Pr.  16. 

609  Eastern  Nat.  Bank  v.  Hulshizer,  2  State  Rep.  115. 

610  Peters  v.  Kerr,  22  How.  Pr.  3. 
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which  was  acquired  by  them  both  through  their  fraudulent  and 
wrongful  acts.^^^ 

Time.  While  the  power  conferred  by  this  Code  sec- 
tion is  largely  discretionary,  and  may  be  exercised  with  or 
without  notice,  it  is  intended  that  it  should  be  exercised  only 
ia  view  of  what  may  be  disclosed  on  the  examination  or  testi- 
mony taken  in  the  special  proceeding.^^^ 

Who  may  make.     The  order  must  be  made  by  the  judge 

by  whom  the  order  for  examination  or  order  of  arrest  is  made, 
or  to  whom  it  is  returnable."^^  The  order  must  be  made  by 
a  judge  and  not  by  the  court."* 

Notice.     The  order  may  be  granted  without  notice  or 

on  ' '  such  a  notice,  given  to  such  persons, ' '  as  the  judge  deems 
just."°  The  order  may  be  granted  without  notice  to  the  judg- 
ment debtor,'^^  but  it  is  the  better  practice,  however,  to  always 
give  notice  to  the  judgment  debtor  before  the  order  is  made 
agaiast  a  third  person."^ 

Contents  of  order.     The  order  must  be  definite  and 

specifically  set  forth  the  act  to  be  performed,  by  describing 
the  property  to  be  delivered.  Thus,  an  order  directing  the 
delivery  of  personal  property  without  specifying  the  amount 
is  too  indefinite. ^^'  An  order  directing  the  delivery  of  a  cer- 
tain number  of  cigars  requires  the  debtor  to  deliver  the  boxes 
containing  them."^"  The  order  must  be  reasonable.  There  is 
no  power  to  compel  the  judgment  debtor  to  transport  wagons, 
hay,  grain,  etc.,  to  a  receiver  in  a  city  where  the  property  is 

6"  Bauer  v.  Betz,  4  State  Rep.  92. 

B12  Shannon  v.  Stager,  75  App.  Div.  279,  78  N.  T.  Supp.  163. 

"3  Code  Civ.  Proc.  §  2447. 

"*Piss  V.  Haag,  75  App.  Div.  241,  78  N.  Y.  Supp.  1.  See,  also, 
Sclienck  v.  Erwin,  63  Hun,  104,  17  N.  Y.  Supp.  616. 

="Code  Civ.  Proc.  §  2447;   Lynch  v.  Johnson,  46  Barb.  56. 

"lo  It  would  seem,  however,  that  notice  should  be  given  where  other 
persons  are  interested  in,  or  make  a  claim  to,  the  property  specified 
in  the  order.    Serven  v.  Lowerre,  3  Misc.  113,  23  N.  Y.  Supp.  1052. 

"7  Gibson  v.  Haggerty,  37  N.  Y.  556,  557. 

"8  Smith  V.  McQuade,  59  Hun,  374,  36  State  Rep.  556,  13  N.  Y.  Supp. 
62. 

"» Richie  v.  Bedell,  22  Wkly.  Dig.  563. 
N.  Y.  Prac— 209. 
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outside  of  the  city.^^"  So  a  debtor  cannot  be  compelled  to  go 
to  a  sister  state  to  get  certain  moneys  due  him  as  wages.**^^ 
A  judgment  debtor  should  not  be  directed  to  make  an  assign- 
ment which,  by  the  terms  of  his  contract  with  others,  it  is 
impossible  for  him  to  make  without  violation  to,  or  impairment 
of,  the  contractual'  rights  of  those  other  persons."^"  The  or- 
der may  be  in  ISie  alternative  that  defendant  pay  over  or  that 
an  attachment  issue.^^'  The  order  must  require  payment  or 
delivery  to  a  sheriff  or  to  a  receiver.^^*  Property  discov- 
ered cannot  be  ordered  to  be  delivered  to  the  creditor  on  his 
giving  the  debtor  a  receipt  for  the  elaim.''^=  An  order  direct- 
ing third  persons  to  pay  over  moneys  to  the  sheriff  is  irreg- 
ular, where  the  fact  that  a  receiver  of  the  judgment  debtor's 
property  had  been  previously  appointed,  was  concealed,  al- 
though the  consent  of  the  judgment  debtor  to  such  payment 
was  obtained  before  the  order  was  made."* 

Form  of  order. 

[Title  of  proceeding.] 

It  having  appeared  by  the  examination  and  testimony  taken  in  the 

above-entitled  proceeding,  that [the  judgment  debtor  herein],  has, 

in  his  possession  [or  "under  his  control"],  and  belonging  to  him,  money 
[or  "personal  property,  to-wit"]  [and  due  notice  of  this  application  hav- 
ing been  given  to ,  as  required  by  me] : 

Now,  on  motion  of ,  attorney  for ,  I  do  hereby  order  that 

said ,  the  judgment  debtor  herein,  immediately  pay  [or  "deliver"] 

t° '  the  sheriff  of county  [or.  If  receiver  has  been  appointed, 

"to   ,    the   receiver   of   the    property   of    said    judgment    debtor, 

appointed  in  this  proceeding  on  the day  of ,  190 ,  by  an 

order  granted  by "]  the  sum  of  dollars  [or,'  if  articles  of 


520  Smith  V.  McQuade,  59  Hun,  374,  36  State  Rep.  556,  13  N.  Y.  Supp. 
62. 

521  Buchanan  v.  Hunt,  98  N.  Y.  560. 

522  Columbian  Inst.  v.  Cregan,  11  Civ.  Proc.  R.  (Browne)  87;  Dease 
V.  Reese,  39  Misc.  657,  660,  SO  N.  Y.  Supp.  590. 

523  Crouse  v.  Wheeler,  33  How.  Pr.  337. 

524  Gray  v.  Ashley,  24  Misc.  396,  53  N.  Y.  Supp.  547;   Boelger  v   Swi- 
vel, 1  How.  Pr.   (N.  S.)   372. 

625  Dickinson  v.  Onderdonk,  18  Hun,  479. 

526  Columbia  Bank  y.  Ingersoll,  21  Abb.  N.  C.  241,  1  N.  Y.  Supp.  54. 
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personal  property  other  than  money  are  to  be  delivered,  name  them  so 
as  to  be  capable  of  identification]. 
[Date.]  [Signature.] 

Property  which  may  be  reached.    Subject  to  the  rules 


already  laid  down/^^  as  to  what  property  may  be  reached  by 
supplementary  proceedings,  the  order  based  on  the  Code  pro- 
vision now  being  considered  may  require  (a)  the  payment 
or  delivery  by  the  judgment  debtor  of  money  or  other  per- 
sonal property  belonging  to  him  and  in  his  possession  or  un- 
der his  control,  or  (b)  the  delivery  of  one  or  more  articles  of 
personal  property  in  the  possession  or  under  the  control  of  a 
third  person,  capable  of  delivery,  the  debtor's  right  to  the 
possession  whereof  is  not  substantially  disputed.  It  will  be 
noticed  that  the  judgment  debtor  can  be  ordered  to  deliver 
possession  only  of  "money  or  other  personal  property"  and 
hence  he  cannot  be  ordered  to  deliver  the  possession  of  real 
property,°^*  though  the  rule  was  otherwise  under  the  old 
Code.  "Money"  cannot  be  reached  by  this  order  unless  it 
is  in  the  hands  of  the  judgment  debtor,  i.  e.,  it  cannot  be 
reached  in  the  hands  of  a  third  person,"^"  except  perhaps  where 
it  has  not  lost  its  identity,  i.  e.,  where  specific  funds  still  re- 
main in  the  possession  or  under  the  control  of  the  third  per- 
son.'^"  Furthermore,  the  weight  of  authority  is  that  money, 
such  as  earnings,  not  due  or  payable  at  the  time  the  order  is 
served,  cannot  be  reached,°^^  though  the  contrary  has  been 
held.°'^     The  judge   cannot  order  a  portion  of  the  debtor's 

627  See  ante,  §   2332. 

528  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep.  414,  15  Civ.  Proc.  R.  (Browne)  324,  2  N.  Y.  Supp.  315.  But  see 
Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616,  where  it  was  held  that 
the  court  had  power  to  direct  the  transfer,  inter  alia,  of  a  land  contract, 

529  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav.  Inst.,  12  Misc. 
626,  34  N.  Y.  Supp.  253. 

B30  Broderick  v.  Archibald,  61  App.  Div.  473,  70  N.  Y.  Supp.  617. 

531  Albright  v.  Kempton,  4  Civ.  Proc.  R.  (Browne)  16;  Kroner  v. 
'Re'illy,  49  App.  Div.  41,  63  N.  Y.  Supp.  527;  Merriam  v.  Hill,  1  Wkly. 
Dig.  260;  Columbian  Inst.  v.  Cregan,  3  State  Rep.  287. 

532  Thompson  v.  Nixon,  3  Edw.  Ch.  457. 
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future  salary  to  be  applied  on  the  judgment  ;^^^  though  since 
the  amendment  of  1903  to  section  1391  of  the  Code,"*  a  per- 
centage of  such  future  earnings  may  be  reached  in  certain 
cases  by  means  of  an  execution.  Moneys  to  become  due  on 
a  contingency  or  on  an  executory  contraet,^^'  such  as  wages/'* 
cannot  be  reached  by  the  service  of  an  order  on  a  third  per- 
son. The  fact  that  a  third  person  has  in  his  hands  a  mort- 
gage from  which  he  would  at  some  future  time  have  the  means 
to  pay  the  judgment  debtor  a  legacy  left  him  is  not  sufficient 
to  justify  the  order  to  pay  over.^'^  If  property  is  assigned  by 
the  judgment  debtor  before  the  service  of  a  third  person  or- 
der for  examination,  the  judge  cannot  direct  a  delivery  over 
of  such  property.'^'  So  the  order  cannot  require  the  debtor 
to  apply  properties  acquired  by  him  after  service  of  the  order 
for  examination  but  which  he  has  already  disposed  of.®'*  The 
judge  cannot  order  the  debtor  to  deliver  to  the  receiver  prop- 
erty covered  by  a  chattel  mortgage,^*"  though  the  mortgage 
is  past  due."**^  For  instance,  a  judgment  debtor  will  not  be 
required  to  assign  a  liquor  license  which  he  has  already  mort- 
gaged.'**^ The  order  can  only  require  the  property  or  money, 
of  the  judgment  debtor  to  be  applied.^*'  Account  books  of 
a  physician  cannot  be  ordered  to  be  delivered,  where  they 
contain  private  information  as  to  his  patients,^**  nor  can  a 
liquor  license  already  assigned  for  a  good  consideration."*^ 

633  Columbian  Inst.  v.  Cregan,  3  State  Rep.  287. 
534  See  ante,  §  2231. 

635  McCormick  v.  Kehoe,  7  N.  Y.  Leg.  Obs.  184. 

636  First  Nat.  Bank  of  Auburn  v.  Beardsley,  8  Wkly.  Dig.  7. 

637  Schenck  v.  Erwin,  63  Hun,  104,  106,  43  State  Rep.  862,  17  N.  Y. 
Supp.  616. 

638  Hexter  v.  Pennsylvania   R.  Co.,  43  App.  Div.  113,  59  N.  Y.  Supp. 
453. 

639  Caton  V.  Southwell,  13  Barb.  335.    To  same  effect,  Dease  v.  Reese, 
39  Misc.  657,  80  N.  Y.  Supp.  590. 

640  Griswold  v.  Tompkins,  7  Daly,  214. 
B4iTinkey  v.  Langdon,  13  Wkly.  Dig.  384. 

642  David  Mayer  Brewing  Co.  v.  Rizzo,  13  Misc.  336,  68  State  Rep. 
361,  34  N.  Y.  Supp.  457. 

643  Cooman  v.  Board  of  Education  of  Rochester,  37  Hun,  96. 

644  Kelly  V.  Levy,  29  State  Rep.  659,  8  N.  Y.  Supp.  849. 
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Where  there  exists  a  substantial  dispute  as  to  the  judgment 
debtor's  right  to  possession,  an  order  should  not  be  made  re- 
quiring a  delivery  over.^^°  In  such  case  the  judgment  cred- 
itor must  be  left  to  the  appointment  of  a  receiver  of  the  prop- 
erty of  the  judgment  debtor  and  an  action  by  him  against 
the  third  person.^*^  But  a  claimant  is  estopped  from  ques- 
tioning the  power  of  the  court  to  determine  a  disputed  claim 
of  title  by  her  petition  to  determine  the  ownership  and  by 
her  litigating  the  question  at  the  hearing  thereof.^*'  The 
question  then  arises  as  to  when  the  debtor's  right  to  posses- 
sion is  " subtantially  disputed."""    It  would  seem  that  the 

545  David  Mayer  Brewing  Co.  v.  Rizzo,  13  Misc.  336,  68  State  Rep. 
361,  34  N.  Y.  Supp.  457. 

646  Krone  v.  Klotz,  3  App.  Div.  587,  73  State  Rep.  719,  25  Civ.  Proc. 
R.  (Scott)  320,  3  Ann.  Cas.  36,  38  N.  Y.  Supp.  225;  Frost  v.  Craig,  18 
Civ.  Proc.  R.  (Browne)  296,  30  State  Rep.  848,  9  N.  Y.  Supp.  528,  16 
Daly,  107;  Fromme  v.  Jarecliy,  19  Misc.  483,  43  N.  Y.  Supp.  1081;  Grass- 
muck  V.  Richards,  2  Abb.  N.  C.  359;  Brein  v.  Light,  36  Misc.  110,  72 
N.  Y.  Supp.  655;  Gallagher  v.  O'Neil,  21  State  Rep.  161,  3  N.  Y.  Supp. 
126. 

547  West  Side  Bank  v.  Pugsley,  12  Abb.  Pr.  (N.  S.)  28;  Goodyear  v. 
Betts,  7  How.  Pr.  187;   Rodman  v.  Henry,  17  N.  Y.  482. 

548  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799. 

549  The  right  to  possession  is  "substantially  disputed"  where  moneys 
are  claimed  under  an  alleged  prior  lien.  Moller  v.  Wells,  29  Hun,  587. 
So  the  right  of  judgment  debtors  to  surplus  moneys  in  the  hands  of  a 
county  treasurer  arising  on  a  sale  of  their  land  for  taxes,  is  "substantial- 
ly disputed,"  when  siich  surplus  is  claimed  by  mortgagees  of  the  lands 
whose  mortgages  were  prior  to  the  examining  creditor's  judgment. 
Miller  t.  Lyons,  17  Wkly.  Dig.  86.  So  an  order  will  not  be  granted 
where  the  title  to  a  check  deposited  is  in  dispute  as  between  the  judg- 
ment debtor  and  the  claimant.  Nathans  v.  Satterlee,  18  Abb.  N.  C. 
310.  So  the  question  of  the  validity  of  a  transfer,  by  defendant,  of  a 
fund  which  the  assignee  claimed  under  a  prior  assignment,  cannot  be 
determined  in  supplementary  proceedings  but  only  in  an  action  brought 
by  the  receiver  for  such  purpose.  Stearns  v.  Eaton,  43  State  Rep. 
518,  17  N.  Y.  Supp.  687.  So  if  another  claimant  has  sued  a  third  per- 
son to  recover  the  debt  as  his  own  and  the  judgment  debtor  denies 
that  the  money  belongs  to  him,  the  judge  has  no  authority  to  sum- 
marily decide  the  question  and  direct  payment  to  the  sheriff.  "Waldron 
V.  Walker,  43  State  Rep.  605,  18  N.  Y.  Supp.  292.  An  order  for  delivery 
should  not  be  made  where  there  is  a  question  of  whether  the  property 
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term  "substantial  dispute"  means  a  bona  fide  controversy  as 
distinguished  from  a  mere  colorable  dispute.''^"  It  is  imma- 
terial that  the  claim  of  the  third  person  is  based  on  a  fraudu- 
lent transfer.'"^  But  if  the  evidence  shows  beyond  a  reason- 
able doubt  that  the  adverse  claim  is  unfounded,  the  order  may 
issue. °°^  It  vpould  seem  that  if  the  property  is  claimed  as 
exempt,  the  order  cannot  be  made/''^ 

§  2396.    Duties  of  sherijff  receiving  property. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is 
delivered,  piirsuant  to  an  order  made  as  prescribed  in  either 
section  2446  or  2447  of  the  Code,  does  not  then  hold  an  exe- 
cution upon  the  judgment  against  the  property  of  the  judg- 
ment debtor,  he  has  the  same  rights  and  powers,  and  is  sub- 
ject to  the  same  duties  and  liabilities,  with  respect  to  the 
money  or  property,  as  if  the  money  had  been  collected,  or 
the  property  had  been  levied  upon  by  him,  by  virtue  of  such 
an  execution;  except  as  otherwise  prescribed  in  the  next  par- 
agraph.'^^^ 

After  a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  the  special  proceeding,  the  judge  must,  by 
order,  direct  the  sheriff  to  pay  the  money  or  the  proceeds  of 
the  property,  deducting  his  fees,  to  the  receiver;  or  if  the 
case  so  requires,  to  deliver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  satisfaction  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receiver- 
ship is  not  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
of  the  property  so  delivered  upon  an  execution  in  favor  of 

belongs  to  the  judgment  debtor  or  to  his  wife.    Serven  v.  Lowerre,  3 
Misc.  113,  23  N.  Y.  Supp.  1052. 

6M  Lilienthal  v.  Wallach,  37  Fed.  241. 

B61  Town  V.  Safeguard  Ins.  Co.,  17  Super.  Ct.  (4  Bosw.)   683. 

662  Hall  V.  McMahon,  10  Abb.  Pr.  103. 

663  Dickinson  t.  Onderdonk,  18  Hun,  479. 

664  Code  Civ.  Proc.  §  2448.  This  section  does  not  authorize  a  sheriff 
who  receives  money  on  one  execution  to  apply  it  on  another  execution 
in  his  hands.    Adams  v.  Welsh,  43  Super.  Ct.   (11  J.  &  S.)   52. 
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the  judgment  creditor,  issued  either  before  or  after  the  pay- 
ment or  delivery  to  the  sheriff.^^^ 

Where  money  is  paid,  or  property  is  delivered,  and  after- 
wards the  special  proceeding  is  discontinued  or  dismissed,  or 
the  judgment  is  satisfied  without  resorting  to  that  money  or 
property,  or  a  balance  of  the  money  or  of  the  proceeds  of 
the  property,  or  a  part  of  the  property,  remains  in  the  sheriff's 
or  the  receiver's  hands,  after  satisfying  the  judgment  and  the 
costs  and  expenses  of  the  special  proceedings,  the  judge  must 
make  an  order,  directing  the  sheriff  or  receiver  to  pay  the 
money  or  deliver  the  property  so  remaining  in  his  hands  to 
the  judgment  debtor,  or  to  such  other  person  as  appears  to 
be  entitled  thereto,  upon  payment  of  his  fees,  and  all  other 
sums  legally  chargeable  against  the  same.°** 

ART.  X.     CONTEMPT. 

§  2397.    Who  may  punish. 

A  contempt  may  be  punished  "by  the  judge  or  by  the 
court  out  of  which  the  execution  was  issued.  "°^'  This  means 
the  judge  before  whom  the  proceeding  was  initiated  or  the 
court,  at  special  term,  out  of  which  the  execution  was  issued.^"' 

§  2398.    What  constitutes. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee  made  in  supplementary 
proceedings,  and  duly  served  upon  him,  or  an  oral  direction 
given  directly  to  him  by  a  judge  or  referee  in  the  course  of 
the  special  proceeding,  or  to  attend  before  a  judge  or  referee 
according  to  the  command  of  a  subpoena  duly  served  upon 
him,  may  be  punished  as  for  a  contempt.''*     In  a  preceding 

666  Code  Civ.  Proc.  §  2449. 

666  Code  Civ.  Proc.  §  2450. 

667  Code  Civ.  Proc.  §  2457.  Punishment  may  be  ordered  by  judge, 
out  of  court,  where  he  made  the  order  disobeyed.  Lathrop  v.  Clapp, 
40  N.  Y.  328.  Special  term  presided  over  by  another  justice  may 
punish.    People  v.  Kelly,  22  How.  Pr.  309. 

658  Blanchard  v.  Reilly,  11  Civ.  Proc.  R.   (Browne)  278. 
66»  Code  Civ.  Proc.  §  2457. 
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volume  the  general  Code  rules  as  to  what  constitutes  a  con- 
tempt have  been  considered,^""  and  such  rules  apply  to  con- 
tempt in  supplementary  proceedings.'** 

Failure  to  appear.    The  failure  or  refusal  to  obey  an 

order  to  appear  to  be  examined,  or  to  attend  before  a  judge 
or  referee  according  to  the  command  of  a  subpoena  duly 
served,  constitutes  a  contempt.  So  a  failure  of  the  judgment 
debtor  to  appear  on  the  day  to  which  the  examination  had 
been  adjourned  is  a  contempt,''®^  and  it  is  immaterial  that  the 
order  for  examination  might  have  been  successfully  opposed 
on  the  ground  that  the  property  was  subject  to  levy  and  sale 
on  execution. °"'  Failure  to  appear  on  an  adjourned  day  is 
a  contempt  though  the  adjournment  was  made  in  the  absence 
of  the  party,  on  the  consent  of  his  attorney.'"^  But  the  fail- 
ure of  a  creditor  to  appear  on  an  adjourned  day  does  not  pre- 
clude his  commencing  a  new  proceeding  or  obtaining  an  or- 
der to  continue  the  proceedings  already  commenced.^""  It  has 
been  held  not  necessary  to  show  that  the  refusal  to  appear 
and  be  examined  was  calculated  to,  or  did  defeat,  impair,  im- 
pede, or  prejudice  the  rights  or  remedies  of  a  party,^""  but 
it  seems  that  the  later  cases  are  to  the  contrary.'"^ 

Failure  to  produce  books.  A  person  ordered  to  pro- 
duce books  in  supplementary  proceedings  may  be  fined  for 
contempt  where  he  gives  no  good  reason  for  his  refusal  to 
produce  some  of  the  books.'"^ 

680  Volume  1,  §§  378-389. 

681  See  Wolf  V.  Buttner,  6  Misc.  119,  26  N.  T.  Supp.  52;  Matter  of 
Ryan,  73  App.  Dlv.  137,  77  N.  Y.  Supp.  132. 

5C2Kreiser  v.  Kitaoka,  36  Misc.  174,  73  N.  Y.  Supp.  164;  Ammidon 
V.  Wolcott,  15  Abb.  Pr.  314. 

B6S  Kreiser  v.  Kitaoka,  36  Misc.  174,  73  N.  Y.  Supp.  164. 

664  Parker  v.  Hunt,  15  Abb.  Pr.  410,  note. 

565  Scbanck  v.  Conover,   56  How.  Pr.   437. 

666  Woods  V.  De  Piganiere,  24  Super.  Ct.  (1  Rob.)  607,  613,  16  Abb. 
Pr.  1.  Form  of  order,  see  New  Jersey  F.  &  M.  Co.  v.  Siebert,  45  Misc. 
357, 

58T  Matter  of  Ryan,  73  App.  Div.  137,  77  N.  Y.  Supp.  132;  Wolf  v. 
Buttner,  6  Misc.  119,  26  N.  Y.  Supp.  52. 

688  Friedman  v.  Newman,  86  N.  Y.  Supp.  735;  Mitchell's  Case.  12  Abb. 
Pr.  249, 
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'Refusal  to  testify.     Refusal  of  witnesses  to  be  sworn  or 

to  testify  is  punishable  as  a  contempt.'^' 

Perjury.     A  person  examined  cannot  be  punished  for 

contempt  for  answering  falsely."'" 

Violation    of    injunction    order.     The    most    common 

ground  of  contempt  proceedings  is  the  violation  of  the  order 
forbidding  the  disposal  of,  or  interference  with,  the  debtor's 
property.  What  acts  constitute  a  violation  of  such  an  or- 
der have  already  been  considered.'"  Title  cannot  be  deter- 
mined on  a  motion  to  punish  for  contempt  in  disposing  of 
property  in  violation  of  an  injunction  order.""  Where  a  judg- 
ment debtor  has  violated  the  order,  but  before  any  motion 
is  made  obtains  a  satisfaction  of  the  judgment  from  the  owner 
of  the  judgment,  he  cannot  be  punished  for  contempt  notwith- 
standing that  the  attorney  for  the  original  judgment  creditor 
had  by  agreement  an  interest  to  the  extent  of  one-half  in  the 
judgment."' 

Disobedience  of  order  to  deliver  or  pay 'over.    Failure 

or  refusal  to  obey  an  order  to  pay  over  money,  or  deliver 
property,  to  a  sheriff  or  the  receiver,  is  punishable  as  a  eon- 
tempt,"*  and  this  is  so  notwithstanding  defendant  denies  an 
oath  that  he  has  any  property,""  since  the  title  to  the  money 
or  other  property  will  not  be  determined  on  the  application 
to  punish  for  contempt."^  But  the  refusal  to  surrender  "pos- 
session" of  property  is  not  a  contempt  where  the  order  re- 
quired a  "conveyance"  but  not  delivery  of  possession  of  real 
property."'  And  a  judgment  debtor  or  a  third  person  can- 
not be  punished  for  contempt  in  refusing  to  turn  over  prop- 

609  Howe  V.  Welch,  11  Civ.  Proc  R.  (Browne)  444;  People  v.  Marston. 
18  Abb.  Fr.  257;  Lathrop  v.  Clapp.  40  N.  Y.  328.  - 

570  No  order  is  disobeyed.  Matter  of  Ryan,  73  App.  Div.  137,  77  N. 
Y.  Supp.  132;  Bernheimer  v.  Kelleher,  31  Misc.  464,  64  N.  Y.  Supp.  409. 

5"  See  ante,  §  2368. 

672  Matter  o(  Becker,  36  Misc.   322,  73  N.  Y.  Supp.  577. 

573 Avery  v.  Ackart,   20  Misc.   631,   46   N.   Y..Supp.   1085. 

51*  Brush  v.  Lee,  1  Abb.  Dec.  238,  6  Abb.  Pr.   (N.  S.)  50. 

573  Matter  of  Pester,  2  Code  R.  98. 

576  Holmes  v.  O'Regan,  68  App.  Div.  318,  74  N.  Y.  Supp.  10. 

577  Tinkey  v.  Langdon,  60  How.  Pr.  180. 
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erty  to  a  receiver  where  there  is  no  order  for  such  delivery."" 
So  where  it  does  not  appear  that  at  the  time  of  the  service 
of  the  order  directing  a  delivery  the  judgment  debtor  had 
possession  of  the  property,  he  should  not  be  punished  for  eon- 
tempt  in  failing  to  deliver  it.^'°  Commitment  for  contempt 
is  not  proper  unless  the  examination  shows  that  specific  prop- 
erty or  a  sum  of  money  was,  at  the  time  of  the  service  of  the 
order  for  the  debtor's  examination,  in  his  possession  or  under 
his  control.'^'"  It  seems  that  a  third  person  should  not  be  com- 
mitted for  contempt  for  disobeying  an  order  to  pay  over  where 
the  claim  had  been  assigned,  and  a  motion  to  vacate  the  or- 
der has  been  made  and  improperly  denied.""  The  judgment 
debtor  cannot  be  adjudged  in  contempt  for  disobeying  an  or- 
der to  convey  land  within  the  state  to  his  receiver,  since  the 
title  vests  by  operation  of  law,"*''  nor  in  refusing  to  obey  an 
order  that  he  deliver  possession,  since  such  an  order  is  not 
proper  in  so  far  as  real  property  is  concerned."'*  So  the  debtor 
cannot  be  punished  for  refusing  to  deliver  exempt  property.^'* 
But  failure  to  pay  over  moneys  by  the  judgment  debtor  can- 
not be  excused  by  the  fact  that  other  moneys  are  mingled  in 
the  deposit."* 

§  2399.    Excuses  and  defenses. 

The  rules  as  to  what  constitutes  a  good  excuse  for  disobey- 

578Frommie  v,  Jarecky,  19  Misc.  483,  43  N.  Y.  Supp.  1081;  Watson 
V.  Fitzsimmons,  12  Super.  Ct.   (5  Duer)   629,  631. 

B79  Richie  V.  Bedell,  22  Wkly.  Dig.  563. 

580  Tinker  v.  Crooks,  22  Hun,  579.  In  this  case,  defendant,  without 
submitting  to  an  examination,  at  once  admitted  the  possession  ot 
property  sufficient  to  satisfy  the  judgment  and  the  order  to  pay  over 
provided  that  he  should  be  fined  a  specified  sum  on  failure  to  pay  as 
ordered. 

681  Beebe  v.  Kenyon,  3  Hun,  73,  5  T,  &  C.  271. 

582  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep.  414,  15  Civ.  Proc.  R.  (Browne)   324,  2  N.  Y.  Supp.  315. 

683  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  18  State 
Rep.  414,  15  Civ.  Proc.  R.  (Browne)  324,  2  N.  Y.  Supp.  315. 

584  Fink  V.  Fraenkle,  39  State  Rep.  194,  20  Civ.  Proc.  R.  (Browne) 
402,  14  N.  Y.  Supp.  140. 

585  Matter  of  Weld,  34  App.  Div.  471,  54  N.  Y.  Supp.  253. 
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ing  an  order,  as  already  set  forth  in  a  preceding  volume,'^^ 
apply  in  this  connection  and  will  not  be  repeated.  Of  course, 
if  the  order  is  merely  irregular,  but  not  void,  it  must  be  obeyed 
until  set  aside.^"  The  following  facts  have  been  held  to  con- 
stitute a  good  defense :  Want  of  jurisdiction  in  the  court 
rendering  the  judgment  ;^^^  the  existence  of  an  undisposed  of 
previous  order  for  examination,  in  addition  to  the  order  for 
examination  on  which  the  contempt  proceedings  are  based  ;^^'' 
the  existence  of  a  second  order  for  examination  where  the 
contempt  proceedings  are  based  on  the  first  order  ;^"'  the  fail- 
ure to  state  sources  of  information  as  to  indebtedness  or  pos- 
session of  property,  in  affidavit  for  examination  of  third  per- 
son ;^^^  the  fact  that  defendant  was  sued  by  a  wrong  name;°'^ 
and  the  fact  that  the  referee  appointed  was  not  eligible. "'^ 
On  the  other  hand  the  following  have  been  held  no  defense: 
Want  of  service  of  summons  in  the  original  action;'"*  irreg- 
ular order  for  examination ;'"'  hostility  of  the  referee  ;''*  irreg- 
ularities in  adjournment  ;'°^  falsity  of  the  affidavit -j"'*  insuffi- 
ciency of  the  affidavit  on  which  the  order  for  examination  was 
based,  where  not  rendering  the   order  void;°°°  discharge  in 

586  Volume  1,   §  387. 

687  Volume  1,  p.  336. 

688  McGlU  V.  Weill,  19  Civ.  Proc.  R.  (Browne)  43,  10  N.-  Y.  Supp, 
246. 

BssBrockway  v.  Brien,  37  How,  Pr.  270. 

690  Gaylord  v.  Jones,  7  Hun,  480. 

691  People  V.  Jones,  1  Abb.  N.  C.  172. 
6»2  Muldoon  v.  Pierz,  1  Abb.  N.  C.  309. 

693  Gilbert  v.  Frothingham,  13  Civ.  Proc.  R.  (Browne)  288. 

694  Keller  v.  Zeigler,  5  Month.  Law  Bui.  15. 
685  Shults  V.  Andrews.  54  How.  Pr.  378. 
69«Tremain  v.  Richardson,  68  N.  Y.  617. 

697  Parker  v.  Hunt,  15  Abb.  Pr.  410,  note;  People  v.  Oliver,  66  Barb. 
570. 

698  Hilton  V.  Patterson,  18  Abb.  Pr.  245. 

599  Fleming  v.  Tourgee,  40  State  Rep.  705,  21  Civ.  Proc.  R.  (Browne) 
297,  16  N.  Y.  Supp.  2;  Matter  of  Hatfield,  17  App.  Div.  430,  79  State 
Rep,  270,  45  N.  Y.  Supp.  270;  Lehmaier  v.  Griswold,  46  Super.  Ct.  (14 
J.  &  S.)  IL 
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insolvency,  where  such  discharge  is  not  produced  on  the  day 
set  for  examination.'^'"' 

§  2400.    Procedure. 

An  application  to  punish  for  contempt  in  supplementary 
proceedings  is  regulated  by  title  3  of  chapter  17  of  the  Code.'"'^ 
It  will  be  unnecessary  in  this  connection  to  consider  in  detail 
questions  relating  to  the  procedure  to  obtain  punishment  for 
contempt,  and  the  extent  of  the  punishment  which  may  be 
inflicted,  since  governed  by  the  general  rules  applicable  to 
practice  in  contempt  proceedings  which  will  be  fully  consid- 
ered in  a  subsequent  chapter.  An  affidavit  proving  the  facts 
charged  is  necessary,®"^  but  not  where  the  facts  are  within 
the  judicial  cognizance  of  the  judge  or  court.^"'  The  applica- 
tion to  punish  for  contempt  must  be  instituted  and  determined 
in  the  county  in  which  supplementary  proceedings  are  insti- 
tuted and  pending.""*  An  order  granting  a  motion  to  punish 
for  failure  to  appear  to  be  examined,  unless  the  debtor  appears 
for  examination  on  a  specified  future  day,  while  not  a  final  or- 
der, is  appealable  because  it  affects  a  substantial  right""** 

ART.  Xr.     COSTS. 

§  2401.    Allowance  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment 
creditor  a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees 

sooCoursen  v.  Dearborn,  30  Super.  Ct.  (7  Rob.)  143. 

601  Matter  of  Backus,  91  App.  Div.  266,  86  N.  Y.  Supp.  638,  which 
held  that  an  order  to  show  cause  why  the  judgment  debtor  should  not 
be  adjudged  guilty  of  contempt  in  refusing  to  answer  questions  must 
he  made  in  the  judicial  district  embracing  the  county  in  which  sup- 
plementary proceedings  were  instituted. 

605  Rinelander  v.  Dunham,  2  Civ.  Proc.  R.  (Browne)  32.  Afiidavit 
must  affirmatively  show  breach  of  duty.  Gerregani  v.  Wheelwright, 
3  Abb.  Pr.  (N.  S.)  264.  Referee's  report, as  evidence.  Newell  v.  Cut- 
ler, 19  Hun,  74. 

603  Miller  v.  Adams,  52  N.  Y.  409. 

604  In  re  Backus,  91  App.  Div    266.  86  N.  Y.  Supp.  638. 
®04a  Rupert  V.  Lee,  101  App.  Div.  492,  92  N.  Y.  Supp,  75. 
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and  other  disbursements,  and  of  a  sum,  in  addition  thereto, 
not  exceeding  thirty  dollars ;  and  directing  the  payment  there- 
of out  of  any  money  which  has  come,  or  may  come,  to  the 
hands  of  the  receiver,  or  of  the  sheriff,  or,  within  a  time  speci- 
fied in  the  order,  by  the  judgment  debtor,  or  other  person 
against  whom  the  special  proceeding  is  instituted.^"^  The 
granting  of  the  order  is  discretionary."""  For  instance,  where 
the  creditor  permits  the  proceeding  to  lie  dormant  and  the 
judgment  is  collected  by  means  of  a  second  execution,  he  will 
not  be  awarded  costs.""'  Costs  may  be  awarded  against  the 
judgment  debtor  though  the  proceedings  are  for  the  examina- 
tion of  a  third  person  and  not  the  debtor,""*  and  such  costs 
may  be  ordered  paid  though  an  examination  has  not  been 
had.""'  The  payment  of  the  judgment  under  which  supple- 
mentary proceedings  are  instituted,  before  the  order  appoint- 
ing a  receiver  has  been  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  judgment  roll  was  docketed,  does  not 
oust  the  court  of  jurisdiction  to  compel  the  payment  of  the 
costs  and  disbursements  of  the  supplementary  proceedings."^" 
The  item  of  a  fixed  sum  not  exceeding  thirty  dollars  is  in  the 
nature  of  an  "additional  allowance"  as  that  term  is  used  in 
the  Code  chapter  on  Costs."^^  Allowing  thirty  dollars  "for 
counsel  fee,"  instead  of  "as  costs,"  is  not  fatal.'^^  The  costs, 
if  no  express  provision  is  made  in  regard  thereto,  are  payable 
out  of  any  money  which  has  come  into  the  hands  of  the  re- 
ceiver, or  the  order  may  direct  that  they  be  paid  by  the  judg- 
ment debtor  or  "other  person  against  whom  the  special  pro- 
ceeding is  instituted.""^'     The  allowance  is  ordinarily  taken 

605  Code  Civ.  Proc.  §  2455. 

•6»6  Paterson  v.  Goorley,  14  Misc.  56,  35  N.  Y.  Supp.  297. 
eoT  Ritter  v.  Greason,  28  Misc.  656,  59  N.  Y.  Supp.   1053. 
sosGrinnel   v.    Sherman,   19   Civ.   Proc.   R.    (Browne)    139,   33    State 
Rep.  27,  11  N.  Y.  Supp.  682. 

609  Colne  V.  Girard,  19  Abb    N.  C.  288,  where   debtor  paid  amount 
due  and  proceedings  were  dismissed  before  an  examination. 

610  Holton  V.  Robinson,  59  App.  Div.  45,  69  N.  Y.  Supp,  33. 

611  See  Hulsaver  v.  Wiles,  11  How.  Pr.  446,  448. 

612  Hulsaver  v.  Wiles,  11  How.  Pr.  446,  448. 
'"Valiente  v.  Bryan,  3  Civ.  Proc.  R.  (Browne)  358. 
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out  of  the  proceeds  of  property  discovered  by  the  proceed- 
ings."^* It  seems  that  the  person  instituting  the  proceedings 
must  make  the  application  for  the  order,*^^  but  such  applica- 
tion cannot  be  made  until  the  proceeding  has  been  brought 
to  an  end  in  favor  of  the  party  so  applying."^"  It  is  customary 
to  insert  the  order  allowing  costs  in  the  order  appointing  a 
receiver.  Such  costs  are  a  mere  incident  to  the  matter  be- 
fore the  judge  and  cannot  be  separately  collected  by  an  exe- 
cution."^' So  a  receiver  will  not  be  appointed  merely  to  col- 
lect the  costs  and  disbursements  of  the  attorney  for  the  judg- 
ment creditor,  where  no  costs  have  been  awarded  or  allowed."^* 

Form  of  order. 

[Title  of  proceeding.] 

On   the   application   of    ,    attorney    for  ' ,    the   Judgment 

creditor  herein,  I  do  hereby  order  and  allow  to  said  ,  as  costs 

in   this   proceeding,   the  sum    of  dollars,   consisting   of  

dollars  disbursements,  and  dollars  allowed  in  addition  thereto 

as  costs,  in  this  proceeding,  and   direct  the  same  to   be  paid  by  the 

sheriff  of  county  [or  "by  ^ — .  the  receiver  herein"]   out  of 

any  moneys  now  in  his  hands  or  which  may  hereafter  come  into  bis 
hands.8i» 


[Date.]  Judge  of court 

§  2402.    Allowance  to  judgment  debtor  or  third  person. 

Where  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted,  has  been  examined,  and 
property  applicable  to  the  payment  of  the  judgment  has  not 
been  discovered  in  the  course  of  the  special  proceeding,  the 
judge  may  make  an  order,  allowing  him  a  fixed  sum  as  costs, 
consisting  of  his  witnesses'  fees  and  other  disbursements  and, 

611  Matter  of  Thompson,  31  Misc.  802,  62  N.  Y.  Supp.  1033. 

«i5  Mere  witness  cannot  apply.    Davis  v.  Turner,  4  How.  Pr.  190. 

616  Davis  V.  Turner,   4  How.  Pr.  190,  195. 

617  Holton  V.  Robinson,  59  App.  Div.  45,  51,  69  N.  Y.  Supp.  33;  Valiente 
v.  Bryan,  3  Civ.  Proc.  R.  (Browne)  358. 

618  Paterson  v.  Goorley,  14  Misc.  56,  35  N.  Y.  Supp.  297. 

619  Order  may  direct  payment  by  judgment  debtor  himself,  within 
a  specified  time. 
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in  addition  thereto,  a  sum  not  exceeding  thirty  dollars;  and 
directing  the  payment  thereof,  within  a  time  specified  in  the 
order,  by  the  judgment  creditor,  or,  except  where  it  is  allowed 
to  the  judgment  debtor,  out  of  any  money  which  has  come, 
or  may  come,  to  the  hands  of  the  receiver  or  of  the  sheriff."-" 
It  will  be  observed  that  this  Code  provision,  by  necessary  im- 
plication, provides  for  an  allowance  of  costs  to  one  examined 
under  a  third  person  order  as  well  as  to  a  judgment  debtor."" 
Furthermore,  it  will  be  noticed  that  costs  can  be  granted  only 
where  there  has  been  an  examination,  and  hence  where  the 
proceedings  are  dismissed  without  an  examination,  for  a  de- 
fect in  the  affidavit,  costs  cannot  be  allowed,"^-  though  the 
court  may,  in  such  a  case,  impose  motion  costs  on  the  creditor 
since  the  limitation  of  the  Code  provision  relates  only  to  costs 
in  the  proceeding."^^  Where  the  debtor  is  awarded  costs  it 
is  common  practice  to  direct  that  such  costs  be  deducted  from 
the  judgment  on  which  the  proceedings  are  based."^* 

Form  of  order. 

[Title  of  proceeding.] 

,  the  [designate  party  examined],  having  been  examined  herein, 

and  no  property  applicable  to  the  payment  of  the  judgment  having  been 
discovered  thereby: 

Now,  on  the  application  of  ,  attorney  for  said  ,  I  do 

hereby  order  and  allow  to  said  the  sum  of  dollars,  as 

costs   of  these   proceedings,    together   with    his    disbursements    which 

are  hereby  taxed  at dollars,  and  I  do  hereby  direct  the  payment 

of  said  amount  by  ,  the  judgment  creditor,  within days 

after  the  personal  service  on  him  of  a  certified  copy  of  this  order,  and 
a  demand  thereof  by  said  judgment  debtor'  or  his  lawful  agent  or 
attorney.  , 

[Date.]  Judge  of  court. 


820  Code  Civ.  Proc.  §  2456. 

«2.i  Rule  under  old  Code,  see  Anony.,  11  Abb.  Pr.  108. 

622  Simms  v.  Frier,,  2  Month.  Law  Bui.  97. 

623  Hutson  V.  Weld,  38  Hun,  142. 

824  First  Nat.  Bank  of  Newville  v.  Yates^  21  Misc.  373,  47  N.  Y.  Supp. 
484.    But  see  Boelger  v.  Swivel,  1  How.  Pr.  (N.  S.)  372. 
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§  2403.     Security  for  costs. 

Plaintiff  in  the  proceedings  cannot  be  required  to  file  secu- 
rity for  eosts.°" 

ART.  XII,     DISMISSAL  OR  DISCONTINUANCE  OF   PROCEEDINGS. 

§  2404.    Dismissal. 

Where  the  judgment  creditor  unreasonably  neglects  or  de- 
lays to  proceed,  or  where  it  appears  that  his  judgment  has 
been  satisfied,  his  proceedings  may  be  dismissed,  on  such 
terms  as  justice  requires,  by  an  order  of  the  judge,  made  on 
the  application  of  the  judgment  debtor,  or  of  the  plaintiff  in 
a  judgment  creditor's  action  against  the  debtor,  or  of  a  judg- 
ment creditor  who  has  instituted  supplementary  proceedings."''* 
The  proceeding  does  not  fall  of  its  own  weight  for  neglect  to 
prosecute  it."''^  Thus,  the  neglect  of  the  creditor  to  appear 
on  an  adjourned  day  does  not  terminate  the  proceedings,'-' 
nor  does  an  omission  to  cause  the  proceedings  to  be  regu- 
larly adjourned,^^'  nor  does  the  absence  of  the  judge  from  his 
office  at  the  time  appointed  for  a  hearing. "^o  So  five  months' 
delay  in  instituting  contempt  proceedings  after  refusal  to 
answer  questions  does  not,  of  itself,  constitute  an  abandon- 
ment of  the  proceedings,'^!  nor  does  a  mere  delay  in  the  ap- 
pointment of  a  receiver  preclude  an  appointment.''^^  A  post- 
ponement of  the  examination  to  a  day  to  be  fixed  on,  without 
further  action  for  several  years,*^^  or  the  failure  of  the  cred- 

825  First  Nat.  Bank  of  Newrille  v.  Yates,  21  Misc.  373,  47  N.  Y.  Supp. 
484. 

626  Code  Civ.  Proc.  §  2454.  This  provision,  was  not  contained  in  the 
old  Code  so  that  decisions  thereunder  as  to  abandonment  without  an 
order  of  court  do  not  apply. 

627  Rothschild  v.  Gould,   84  App.  Div.  196,  199,  82  N.  Y.  Sudu.  558. 

628  Underwood  v.  Sutcliffe,  10  Hun,  453. 
«29  Wright  V.  Norstrand,  94  N.  Y.  31. 

630  Reynolds  v.  McElhone,  20  How.  Pr.  454. 

631  Stanley  v.  Lovett,  14  Hun,  412. 

632  Barnett  v.  Moore,  20  Misc.  518,  46  N.  Y.  Supp.  668. 

633  Meyers  v.  Herbert,  64  Hun,  200,  45  State  Rep.  626,  22  Civ.  Proc.  R. 
(Browne)   216,  19  N.  Y.  Supp.  132. 
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itor  to  appear  on  an  adjourned  day,"^*  or  the  failure  to  do 
anything  under- the  order  for  examination  except  to  serve  the 
order  on  a  day  subsequent  to  the  time  appointed  for  the  exam- 
ination,"*^ is  ground  for  an  order  of  dismissal.  The  proceed- 
ings will  be  dismissed,  on  motion,  where  the  judgment  on 
which  they  are  based  is  satisfied  pending  the  proceedings, 
notwithstanding  the  attorney's  lien  for  costs  in  the  action  is 
not  paid,  where  the  attorney  may  resort  to  another  remedy  to 
recover  his  costs.°*°  But  if  there  is  a  serious  conflict  between 
the  parties  as  to  whether  the  judgment  has  in  fact  been  paid, 
the  party  seeking  relief  will  be  left  to  his  action,  provided 
relief  can  be  had  in  that  form.°*^  While  the  pendency  of  sup- 
plementary proceedings  does  not  preclude  the  issuance  of  a 
second  execution  yet  if  a  sufficient  levy  is  made  thereunder  the 
supplementary  proceedings  are  suspended,**^  and  it  would 
seem  that  an  order  of  dismissal  should  be  entered."*'  The 
presumption  of  payment  of  the  judgment  after  the  lapse  of 
twenty  years,  where  the  proceedings  were  commenced  before 
the  expiration  of  such  time,  is  not  ground  for  dismissal."*" 
Where  the  proceeding  has  been  had  before  a  referee  it  should 
not  be  discontinued  or  dismissed  before  the  report  of  such 
referee.""  From  the  fact  that  the  proceeding  is  concluded, 
it  does  not  follow  that  it  is  abandoned,  discontinued  or  dis- 
missed."*'' 

§  2405.    Discontinuance. 
A  supplementary  proceeding  may  be  discontinued  at  any 

6S4  Squire  v.  Young,  14  Super.  Ct.   (1  Bosw.)   690. 

essBallou  v.  Boland,  14  itun,  355. 

836  Rook  V.  Dickinson,  38  Misc.  690,  78  N.  Y.  Supp.  287. 

637  Union  Surety  &  Guaranty  Co.  v.  Sire,  34  Misc.  221,  68  N.  Y. 
Supp.  943. 

638  Ritter  V.  Greason,  28  Misc.  656,  59  N.  Y.  Supp.  1053,  and  cases 
cited. 

«39  Ritter  v.  Greason,  28  Misc.  656,  59  N.  Y.  Supp.  1053,  seems  to  hold 
tlie  contrary. 

640  briggs  V.  Williams,  15  Abb.  Pr.  477. 

6*1  Kennedy  v.  Norcott,  54  How.  Pr.  87. 

«*2Code  Civ.  Proc.  §  2454;  Wynkoop  v.  Myers,  17  Civ.  Proc.  R. 
(Browne)  443,  7  N.  Y.  Supp.  898, 

N.  Y.   Prac— 210. 
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time,  on  such  terms  as  justice  requires,  by  an  order  of  the 
judge,  made  on  the  application  of  the  judgment  creditor."*' 

§  2406.    Notice  of  application. 

Where  an  order  appointing  a  receiver,  or  extending  a  re- 
ceivership, has  been  made  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  of  discontinu- 
ance or  dismissal  must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  in  the  receivership,, 
as  far  as  they  can  conveniently  be  ascertained."**  And  it  is 
the  better  practice,  in  every  case,  to  give  notice  of  the  mo- 
tion to  dismiss  or  discontinue. 

ART.  XIII.     RECEIVER. 

(A)  APPOINTMENT. 

§  2407.    Time. 

The  Code  provides  as  follows:  "At  any  time  after  making 
an  order,  requiring  the  judgment  debtor,  or  any  other  person, 
to  attend  and  be  examined,  or  issuing  a  warrant,  the  judge  to 
whom  the  order  or  warrant  is  returnable  may  make  an  order 
appointing  a  receiver  of  the  property  of  the  judgment  debt- 
QP  "645  Under  this  Code  section,  a  receiver  may  be  appointed 
after  the  granting  of  an  order  to  examine  a  third  person  as 
well  as  after  an  order  to  examine  the  judgment  debtor."*"  And 
a  receiver  may  be  appointed  after  the  issuance  of  a  warrant 
as  well  as  after  an  order  to  attend  and  be  examined."*'  A 
receiver  may  be  appointed  before  execution  has  been  returned, 
where  an  order  for  examination  has  been  made,"*'  and  before 
the  examination  of  the  debtor,"*^  but  not  before  an  order  for 

643,  644  Code  Civ.  Proc.  §  2454. 

645  Code  Civ.  Proc.  §  2464. 

6*6  Rule  was  otherwise  under  old  Code. 

647  So  held  under  old  Code.    Wilson  v.  Andrews,  9  How.  Pr.  39. 

648  People  V.  Hulburt,  5  How.  Pr.  446,  9  N.  Y.  Leg.  Obs.  245,  Code  R. 
(N.  S.)  75;  Be  Vivier  v.  Smith,  6  Civ.  Proc   R.  (Browne)  394. 

648  People  V.  Mead,  29  How.  Pr.  360, 
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examination  or  a  warrant  of  arrest  has  been  obtained."'"  The 
lapse  of  several  years,  between  the  institution  of  supple- 
mentary proceedings  and  the  appointment  of  a  receiver,  does 
not  invalidate  the  appointment,  though  the  proceedings  were 
not  regularly  adjourned.""^ 

§  2408.    Who  may  appoint. 

Any  judge  having  jurisdiction  to  entertain  supplementary 
proceedings  may  appoint  a  receiver  in  proceedings  begun  be- 
fore him,"'^  but  the  order  can  only  be  made  by  the  judge  who 
granted  the  order"'^  or  by  the  judge  to  whom  the  order  is 
returnable. 

§  2409.    Application. 

If  the  appointment  of  a  receiver  is  sought  before  an  exam- 
ination has  taken  place,  the  facts  to  show  the  propriety  there- 
of, i.  e.,  the  existence  of  property  not  exempt  which  cannot 
be  reached  by  execution,  must  appear  by  affidavit.  If  the 
receiver  is  appointed  after  an  examination,  it  is  sufficient  to 
present  the  report  of  the  referee  and  the  testimony  taken.  If 
another  supplementary  proceeding,  or  a  creditor's  suit,  is 
pending  against  the  same  debtor,  the  facts  should  appear  by 
affidavit  so  as  to  authorize  the  judge  to  fix  the  notice  to  be 
given  to  such  creditor  or  creditors. 

Notice  of  application.  Prior  to  the  present  Code,  no- 
tice to  the  judgment  debtor  of  the  application  for  a  receiver 
was  not  expressly  required  though  it  was  held  that  such  no- 
tice was  necessary  even  when  the  debtor  was  a  nonresident,"" 
and  that  an  oral  notice  was  insufficient."^'     The  Code  now  pro- 

660  Code  Civ.  Proc.  §  2464;   Holbrook  v.  Orgler,  40  Super.  Ct.  (8  J. 
&  S.)  33,  49  How.  Pr.  289. 
851  Wriglit  v.  Nostrand,  94  N.  Y.  31,  50. 

652  Hyatt  V.  Dusenbury,  12  Civ.  Proc.  R.  (Browne)  152,  5  State  Rep. 
846. 

653  Smith  V.  Johnson,  7  How.  Pr.  39;  Ball  v.  Goodenough,  37  How. 
Pr.  479. 

651  Whitney  v.  Welch,  2  Abb.  N.  C.  442. 
655  Ashley  v.  Turner,  22  Hun,  226. 
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viiXes  that  no  further  notice  is  required  where  the  order  to 
attend  and  be  examined,  or  the  warrant,  has  been  served  on 
the  judgment  debtor  and  the  receiver  is  appointed  on  the 
-eturn  day  thereof,  or  at  the  close  of  the  examination  ;°^°  but, 
"n  other  cases,  that  "at  least  two  days  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver  must  be  given  per- 
sonally*''^ to  the  judgment  debtor,  unless  the  judge  is  satis- 
fied that  he  cannot,  with  reasonable  diligence,  be  found  within 
the  state,  in  which  case  the  order  must  recite  that  fact  and 
may  dispense  with  notice  or  may  direct  notice  to  be  given  in 
any  manner  which  the  judge  thinks  proper."*'*  To  warrant 
the  appointment  of  a  receiver  without  notice,  under  the  last 
clause,  the  affidavit  must  state  the  facts  to  show  the  efforts 
made  to  ascertain  the  whereabouts  of  the  debtor  within  the 
state,*'"  and  if  an  allegation  that  the  debtor  is  out  of  the  state 
is  based  -^n  information,  the  grounds  of  such  information 
should  be  clearly  stated.**"  A  counter  notice  that  if  the  or- 
der appointing  a  receiver  was  vacated  a  motion  would  be  made 
for  the  appointment  of  another  as  receiver  is  sufficient.**^ 
Failure  to  give  such  notice  is  an  irregularity  for  which  the 
order  should  be  set  aside,**^  except  that  the  appearance  by 

65S  Code  Civ.  Proc.  §  2464;  Strohn  v.  Epstein,  6  Civ.  Proc.  R.  (Browne) 
36;  Sickels  v.  Hanley,  4  Abb.  N.  C.  231. 

667  Service  on  the  attorney  of  record  in  the  action  in  which  the  judg- 
ment was  recovered  is  insufficient.  Catholic  University  of  America  v. 
Conrad,  27  Misc.  326,  57  N.  Y.  Supp.  820. 

658  Code  Civ.  Proc.  §  2464.  This  rule  applies  where  receiver  is  ap- 
pointed after  order  for  examination  of  third  jyerson.  Code  Civ.  Proc. 
§  2441. 

658  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799. 

660  Henry  v.  Furbish,  30  Misc.  822,  62  N.  Y.  Supp.  247,  in  which  case 
the  affidavit  was  as  follows:  "I  have  made  a  search  for  the  judgment 
debtor  herein  but  I  cannot  find  him.  I  have  been  inforrbed  by  Norton 
Chase,  the  receiver  of  the  property  of  the  judgment  debtor,  that  the 
said  judgment  debtor  is  now  without  the  state  of  New  "fork  and  is 
somewhere  in  the  South,  and  is  not  now  within  the  state." 

661  Clark  v.  Clark,  11  Abb.  N.  C.  333. 

662  Henry  v.  Furbish,  30  Misc.  822,  62  N.  Y.  Supp.  247. 


§  2410  SUPPL.EMBNTARY   PROCEEDINGS.  3349 

Art.  XIII.     Recejver.— A.  At)pointment' — Application. 

attorney  on  an  applicg,tion  for  the  appointment  of  a  receiver 
is  a  Avaiver  of  the  two  days  notice. "^^ 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
judgment  debtor  or  otherwise,  whether  a  judgment  creditor's 
suit  or  a  supplementary  proceeding  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has  not 
been  appointed  therein,  notice  of  the  application  for  the  ap- 
pointment of  a  receiver,  and  of  all  the  subsequent  proceedings 
respecting  the  receivership,  must  be  given,  in  guch  a  manner 
as  the  judge  directs,  to  the  judgment  creditor  prosecuting 
it.°"  However,  such  judgment  creditors  may  waive  their 
right  to  notice  aiid  to  priority,  as  where  they  practically  aban- 
don such  proceedings  and  inform  the  moving  creditor  as  to 
the  existence  of  property  and  state  that  they  will  not  stand 
in  his  way  in  obtaining  a  receiver."^"  'Phe  notice  required 
may  be  less  than  eight  days.^°" 

Form  of  notice. 

[Title  of  proceeding.] 

To : 

Take  notice  that  an  application  for  an  order  appointing  a  receiver 

of  your  property  [or  "of  the  property  of  ,  the  judgment  debtor 

herein"],  in  the  above-entitled  proceeding,  will  be  made  to  the  Hon. 

,  judge  of  the  court,  at  ,  on  the  day  of 

,  190 — ,  etc.,  an4  for  such  other  and  further  relief  as  may  be  just. 

That  said  application  will  be  made  on  the  following  papers:  [Name 
all  of  motion  papers.]  ' 

[Date.]  [Signature  and  oflSce  address  of  attorney.] 

§  2410.    Propriety  of  receivership. 

Property  discovered  in  supplementary  proceedings  may  be 
reached  either  by  (1)  a  permissive  order  (Code  Civ.  Proc.  § 

683  Moore  v.  Empie,  17  App.  Div.  218,  79  State  Rep.  539,  45  N.  Y.  Supp. 
539. 

684  Code  Civ.  Proc.  §  2465;  Todd  v.  Crooke,  6  Super.  Ct.  (4  Sandf.) 
694;  Sheffield  Farm  Co.  v.  Burr,  11  Misc.  638,  65  State  Rep.  881,  32  N. 
Y.  Supp.  1149.  That  oral  direction  as  to  the  notice  to  be  given  is  suf- 
ficient, see  Darrow  v.  Riley,  5  Misc.  363,  26  N.  Y.  Supp.  91. 

665  Barnett  v.  Moore,  20  Misc.  518,  46  N.  Y.  Supp.  668. 
eeeLeggett  v.. Sloan,  24  How.  Pr.  479. 
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2446)  allowing  a  third  person  indebted  to  the  judgment  debtor 
to  pay  to  a  sheriff,  or  by  (2)  a  mandatory  order  (Code  Civ. 
Proc.  §  2447)  requiring  the  judgment  debtor  or  a  third  person, 
to  pay  or  deliver,  to  a  sheriff  or  the  receiver,  money  or  other 
personal  property,  or  by  (3)  the  appointment  of  a  receiver. 
Whether  the  judge  will  grant  or  refuse  an  order  appointing 
a  receiver  is  largely  a  matter  of  discretion;  yet,  in  practice,  it 
is  usually  a  matter  of  course  to  appoint  a  receiver  since  no 
harm  can  result  to  the  judgment  debtor  if  he  has  no  property 
and  if  he  has  any  property  not  exempt  which  he  refuses  to 
disclose  or  turn  over  then  it  is  just  that  a  receiver  be  ap- 
pointed to  take  the  necessary  steps  to  obtain  such  property. 
The  appointment  of  a  receiver  is  necessary  whenever  there 
are  rights  of  action  or  equitable  interests  belonging  to  the 
judgment  debtor  which  it  is  desired  to  convert  into  money, 
or  when  the  judgment  debtor's  right  to  possession  is  sub- 
stantially disputed,""^  or  where  the  third  person  examined  de- 
nies his  indebtedness  to  the  debtor  or  interposes  an  adverse 
claim  to  the  property.**^  A  receiver  may  be  appointed  to  col- 
lect moneys  ordered  to  be  paid  by  a  third  person, °^"  or  to 
bring  a  suit  to  redeem  an  equity  of  redemption."^" 

The  practice  is  not  to  appoint  a  receiver  unless  some  prop- 
erty has  been  disclosed,""  yet  the  authorities  uniformly  hold 
that  the  judgment  creditor  has  the  right  to  the  appointment 
of  a  receiver  whether  or  not  the  examination  indicates  the  ex- 
es? Ormes  v.  Baker,  17  Wkly.  Dig.  104.  Where  there  Is  a  question  as 
to  ownership  of  fund  and  debtor  has  disposed  of  it,  a  receiver  should  be 
appointed.     Matter  of  Becker,  36  Misc.  322,  73  N.  Y.  Supp.  577. 

668  3  Freeman,  Executions,  p.  2239;  Corning  v.  Tooker,  5  How.  Pr. 
16.  Personal  property,  though  subject  to  execution,  if  in  the  hands 
of  third  persons  claiming  title  thereto,  warrants  a  receiver.  Todd  v. 
Crooke,  6  Super.  Ct.   (4  Sandf.)    694. 

669  Patten  v.  Connah,  13  Abb.  Pr.  418;  McCrea  v.  Cook,  1  City  Ct.  R. 
385;  Birnbaum  v.  Thompson,  5  Month.  Law  Bui.  30. 

s'o  Bunacleugh  v.  Poolman,  3  Daly,  236. 

8T1  Dease  v.  Tleese,  39  Misc.  657,  661,  80  N.  Y.  Supp.  590.  A  claim 
for  unliquidated  damages  is  not  property.  Bryan  v.  Grant,  87  Hun  68 
33  N.  Y.  Supp.  957. 
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istence  of  property."^^  A  teceiver  may  be  appointed  even 
though  the  debtor  denies  that  the  property  disclosed  is  of  any 
value,""  or  though  it  seems  that  there  is  little  or  no  equity 
remaining  in  the  debtor,"'*  or  though  he  denies  his  ovynership 
of  certain  shares  of  stock  standing  in  his  name  on  the  books 
of  the  company  and  states  that  he  has  previously  disposed  of 
it."^  If  the  defendant  denies  that  he  has  any  property,  but 
there  remains  a  real  controversy  or  doubt  about  the  correct- 
ness of  his  claim,  the  appointment  of  a  receiver  should  not 
be  disturbed  on  appeal."'"  A  receiver  has  been  held  prop- 
erly appointed  where  the  only  property  was  an  equity  of  re- 
-demption  which  the  debtor  had  always  been  willing  to  have 
sold."" 

Ordinarily,  however,  a  receiver  will  not  be  appointed  for 
the  purpose  of  doing  for  the  creditor  what  he  may  do  for  him- 
self. A  receiver  should  not  be  appointed  (1)  where  the  only 
property  is  real  estate  which  can  be  reached  by  execution,"'* 
or  (2)  where  the  only  property  is  exempt,"'"  or  (3)  where 
the  only  property  is  property  acquired  since  the  service  of 
the  order  for  examination.     Thus,  a  receiver  should  not  be 

8T2Myres'  Case,  2  Abb.  Pr.  476;  Dease  v.  Reese,  39  Misc.  657,  661, 
80  N.  Y.  Supp.  590,  and  cases  cited;  Kelsey  v.  Webb,  94  App.  Dlv.  571, 
88  N.  Y.  Supp.  4.  The  judgment  debtor  cannot  object  since  he  can- 
not be  prejudiced  by  the  granting  of  the  application. 

6"  Webb  V.  Overman,  6  Abb.  Pr.  92. 

8T4  Matter  of  Crane,  81  Hun,  96,  62  State  Rep.  549,  1  Ann.  Gas.  148, 
30  N.  Y.  Supp.  616. 

675Hoyt  v.  Mann,  7  State  Rep.  420,  26  Wkly.  Dig.  249. 

eTs.Kelsey  v.  Webb,  94  App.  Div.  571,  88  N.  Y.  Supp.  4. 

en  Bailey  v.  Lane,  15  Abb.  Pr.  373,  note. 

6'8Bunn  v.  Daly,  24  Hun,  526;  followed  in  Albany  City  Nat.  Bank 
T.  Gaynor,  67  How.  Pr.  421;  Moyer  v.  Moyer,  7  App.  Div.  C23,  531,  40 
N.  Y.  Supp.  258.  Contra,  Heroy  v.  Gibson,  23  Super.  Ct.  (10  Bosw.) 
591.  But  the  fact  that  the  examination  shows  that  defendant  holds 
the  legal  title  to  heavily  encumbered  real  estate,  out  of  which  it  was 
improbable  that  the  execution  could  have  been  collected  in  whole  or 
in  part,  is  no  reason  for  refusing  a  receiver.  Baker  v.  Herkimer,  43 
Hun,  86,  6  State  Rep.  581,  25  Wkly.  Dig.  573. 

<"9Keiher  v.  Shipherd,  4  Civ.  Proc.  R.  (Browne)  274;  Matter  of 
Edlunds,  35  Hun,  367. 
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appointed  where  the  only  assets  are  some  uncertain  contingeijt 
fees  in  eases  to  be  tried."'"  So  a  receiver  should  not  be  grant- 
ed where  fuJl  justice  can  be  done  by  offsetting  judgments.*'^ 
So  a  receiver  will  not  be  appointed,  where  the  judgment  has 
been  satisfied,  to  collect  for  the  attorney  costs  of  the  supple- 
mentary proceedings  which  have  not  beeu  allo-vved-®'^-  And, 
of  course,  a  release  from  the  judgment  precludes  the  appoint- 
ment* of  a  receiver."'^  It  is  discretionary  to  refuse  to  appoint 
a  receiver  to  sue  to  set  aside  a  fraudulent  conveyance.®'*  The- 
fact  that  a  corporation  in  whose  favor  a  judgmept  was  ren- 
dered had  gone  into  the  hands  of  a  receiver  subsequent  to  the 
recovery  of  the  judgment  does  not  invalidate  the  appointment 
of  a  receiver  in  supplementary  proceedings."*" 

§  2411.    Who  may  be  appointed. 

No  person  shall  be  appointed  a  receiver  in  this  state  who  is 
not  a  resident  thereof."'"  The  rules  applicable  to  receivers 
generally  also  apply.""' 

§  2412.    Number  of  receivers. 

Only  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed,"''  no  matter  how  many  proceedings  are 
pending."'^  But  the  fact  that  a  receiver  of  a  judgment  debt- 
or's property  has  been  appointed  in  supplementary  proceed- 
ings does  not  prevent  another  and  different  receiver  from  be- 
ing appointed  in  a  judgment  creditor's  action."'" 

680  Gibney  v.  Reilly,  26  Misc.  275,  56  N.  Y.  Supp.  1055. 

681  De  Camp  v.  Dempsey,  10  Civ.  Proc.  R.  (Browne)   210. 

682  Paterson  v.  Goorley,  14  Misc.  56,  69  State  Rep.  651,  35  N.  Y.  Supp. 
297. 

683  Hunter  v.  Hunter,  67  App.  Div.  470,  73  N.  Y.  Supp.  886. 

684  Dollard  v.  Taylor,  33  Super.  Ct.  (1  J.  &  S.)  496. 

685  Wright  V.  Nostrand,  94  N.  Y.  31. 

686  Code  Civ.  Proc.  §  2469,  subd.  5.    Added  by  amendment  in  1892. 

687  Volume  2,  p.  1632.  ' 

688  Code  Civ.  Proc.  §  2466. 

689  Myrick  v.  Selden,  36  Barb.  15. 

690  State  Bank  of  Syracuse  v.  Gill,  23  Hun,  410. 
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§  2413.    Order. 

The  order  appointing  a  receiver  usually  not  only  restrains 
the  judgment  debtor  from  disposing  of  his  property,  but  also 
orders  the  debtor  to  deliver  to  the  receiver  all  his  persoual 
property  and  to  convey  his  real  property.®'^  It  seenis,  how- 
ever, that  neither  of  such  provisions  is  necessary,*""  though 
an  order  for  examination  which  merely  restrains  the  dis- 
posing of  property  "until  further  order  in  the  premises"  is 
ineffective  as  an  injunction  after  an  order  appointing  a  re- 
ceiver.""^  If  the  judge  is  satisfied  that  the  judgment  debtor 
cannot,  with  reasonable  diligence,  be  found  within  the  state, 
the  order  must  recite  that  fact,''"*  and  show  either  that  notice 
was  dispensed  with  or  what  notice  was  given.  It  is  cus- 
tomary to  insert  in  the  order  the  allowance  of  costs  to  the 
judgment  creditor,  as  authorized  by  section  2455  of  the  Code. 
The  order  must  appoint  a  receiver  of  "all"  the  property  of 
the  judgment  debtor  and  not  merely  of  a  specified  part,  or 
certain  articles,  of  the  debtor's  property.""^  The  order  ap- 
pointing a  receiver  on  the  examination  of  a  third  person  can- 
not finally  adjudicate  the  right  to  property  in  such  person's 
hands  but  may  restrain  him  from  paying  or  delivering  it  to 
any  other  person.'^* 

691  Form  of  clause:     "It  is  further  ordered,  that  ,  upon  being 

served  with  a  certified  copy  of  this  order  and  of  notice  of  filing  of 
the  bond  prescribed  by  this  order,  deliver  to  said  receiver  all  property 
and  money  now  in  his  or  their  possession,  or  under  his  control,  belong- 
ing to  the  said  .  and  not  exempt  by  section  2463  of  the  Code  of 

Civil  Procedure,  or  otherwise." 

692  Property  vests  in  receiver  by  operation  of  law. 
«93  People  V.  Randall,  73  N.  Y.  416. 

694  Code  Civ.  Proc.  §  2464.  It  seems  that  a  recital  in  the  order  that 
notice  cannot,  with  due  diligence,  be  given,  is,  of  itself,  insufiicient, 
but  it  must  refer  to  the  affidavits  which  must  show  the  facts  as  to 
such  diligence.  Grace  v.  Curtiss,  3  Misc.  558,  52  State  Rep.  514,  23  N. 
y.  Supp.  321. 

695  Andrews  v.  Glenville  Woolen  Co.,  11  Abb.  Pr.  (N.  S.)  78. 

696  Manice  v.  Smith,  5  Wkly.  Dig.  255. 
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Form  of  order. 

[Title  of  proceedings.] 

An  order  having  been  heretofore  made  hy  me  [or  "by  Hon.  , 

judge,"  etc.]  herein,  on  the  day  of  ,  190 — ,  in  the  above 

proceedings,  requiring  to  appear  and  make  discovery  on  oath 

concerning  his  property,  before  ,  and  the  said  judgment  debtor 

having  appeared  and  been  examined  accordingly,  and  at  least  two  days' 

notice  of  this  application  having  been  given  to  ,  the  judgment 

debtor,  personally.es^ 

Now,  on  filing  the  affidavit  and  order  of  examination  herein  and  the 

evidence  taken  therein,  and  on  motion  of  ,  attorney  for  , 

I  do  hereby  order  that  of  be,  and  I  do  hereby  appoint 

him,  receiver  of  all  the  property,  debts,  equitable  interests,  rights'  and 
things   in   action,   effects   and   estate,   real    and  personal,    of   the   said 

,  the  judgment  debtor  herein;   and  I  do  further  order  that  said 

receiver,  before  entering  on  the  duties  of  his  trust,  execute  and  ac- 
knowledge a  bond  with  sufficient  sureties  to  be  approved  by ,  to 

the  people  of  the  state  of  New  York,  in  the  penalty  of dollars, 

conditioned  for  the  faithful  discharge  of  his  duties  as  such  receiver, 
and  that  upon  filing  said  bond  and  this  order  as  required  by  law,  the 
said  receiver  shall  be  invested  with  all  the  rights  and  powers  of  a 
receiver  as  such  according  to  law. 

And  I  do  further  order  that  there  be  allowed  to  the  plaintiff,  judg- 
ment creditor,  the  sum  of dollars  costs,  and  dollars,  his 

disbursements  in  these  proceedings,  and  I  direct  that  the  same  be  paid 
by  said  receiver  to  such  judgment  creditor,  or  his  attorney  herein  out 
of  the  first  moneys  coming  into  said  receiver's  hands. 

[Date.]  . , 

Justice  of court. 

Filing  and  recording.     Sections  2467  and  2468  of  the 


Code  provide  as  to  the  necessity  of  filing  the  order  of  appoint- 
ment. They  will  be  considered  hereafter.''''*  Each  county 
clerk  must  keep  in  his  ofHce  a  book,  indexed  to  the  names  of 
the  judgment  debtors,  styled  "book  of  orders  appointing  re- 
ceivers of  judgment  debtors."  A  county  clerk,  in  whose 
office  is  filed  an  order  or  a  certified  copy  of  an  order  appoint- 
ing a  receiver,  or  extending  a  receivership,  must  immediately 
note  thereupon  the  time  of  filing  it,  and,  as  soon  as  praetic- 

097  If  notice  not  given  because  whereabouts  of  debtor  were  not  known, 
make  statement  required  by  section  2464  of  the  Code. 
688  See  post,  §  2321. 
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able,  must  record  it,  in  the  book  so  kept  by  him.  He  must 
also,  upon  request,  furnish  forthwith  to  any  party  or  person 
interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty 
dollars,  in  addition  to  all  damages  sustained  by  reason  of  the 
omission.®'" 

Vacating  order.  Irregularities  in  the  order  appoint- 
ing a  receiver  are  available  only  to  the  judgment  debtor  and 
then  only  on  a  direct  motion  to  vacate  the  order.  For  instance, 
false  statements  in  the  affidavit  as  to  the  return  of  execution 
unsatisfied  cannot  be  taken  advantage  of  by  a  junior  judg- 
ment creditor  who  moves  to  set  aside  the  appointment  of  a 
receiver.'""  Where  the  objection  is  jurisdictional,  the  rule  is 
different.  Thus,  the  objection  that  the  execution  was  irreg- 
ular, when  apparent  on  the  face  of  the  affidavit  presented  on 
the  application  for  the  judgment  debtor's  examination,  is 
available  to  a  junior  judgment  creditor  and  entitles  him  to 
have  the  order  appointing  the  receiver  vacated.'"^  The  mere 
countermand  of  the  execution  in  the  action  does  not,  ipso 
facto,  vacate  the  order  appointing  a  receiver.'"^  Laches  may 
preclude  a  motion  to  vacate  the  order,'"^  but  the  order  may 
be  vacated  where  the  proceedings  have  been  abandoned  for 
a  long  time.'"*  If  a  motion  is  made  to  vacate  an  order  ap- 
pointing a  receiver,  on  the  ground  that  no  personal  notice  was 
served  on  the  judgment  debtor,  the  judgment  creditor  may 
serve  a  counter  notice  that  if  the  original  order  is  vacated 
a  motion  will  be  made  on  his  behalf  for  the  appointment  of 
a  second  receiver.™" 

«99  Code  Civ.  Proc.  §  2470. 

700  Only  the  judgment  debtor  can  object.  Baker  v.  Brundage,  79  Hun, 
382,  29  N.  Y.  Supp.  792. 

'01  Shannon  v.  Steger,  75  App.  Div.  279,  78  N.  Y.  Supp.  163. 
•     '02  Palmer  v.  Colville,  63  Hun,  536,  45  State  Rep.  706,  18  N.  Y.  Supp. 
509. 

703  Terry  v.  Bange,  18  Civ.  Proc.  R.  (Browne)  288,  57  Super.  Ct.  (25 
J.  &  S.)  546,  30  State  Rep.  285,  9  N.  Y.  Supp.  311. 

'04  Thayer  v.  Dempsey,  25  Wkly.  Dig.  457. 

'05  Clark  v.  Clark,  11  Abb.  N.  C.  333. 
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Appeal.     An  order  appointing,  or  refuging  to  appoint, 

a  receiver,  is  appealable,^"^  provided  the  rules  iVd  <}own  in 
section  2433  of  the  Code  are  observed.  Ordinarily  tlie  order 
will  not  be  reversed.""  The  Yalidity  of  the  prder  appointing 
a  receiver  cannot  be  questioned  on  appeal  from  an  order  di- 
recting the  receiyer  to  pay  pver  moneys  wjiere  the  former 
order  is  merely  one  of  the  papers  on  which  the  appeal  is 
taken."« 

§  2414.    Security. 

Section  715  of  the  Code  which  requires  the  receiver  to  ex- 
ecute and  file  a  bond  applies-  to  supplementary  proceedings. 
There  is  no  special  provision  as  to  security  in  the  Code  chap- 
ter on  supplementary  proceedings.  Reference  should  be  made 
to  a  preceding  volume  for  a  collection  of  the  rules  relating  to 
the  security  required  of  all  receivers.'"'  The  appointment  of 
a  receiver  is  not  perfected  until  the  requisite  security  is  filed."" 
If  the  security  given  by  the  receiver  is  sufficiently  ample  to 
cover  all  the  property  of  the  debtor,  additional  security  need 
not  be  required  on  extending  a  receivership.'"  The  omis- 
sion of  seals  from  the  bond  of  a  receiver  in  supplementary 
proceedings  is  an  irregularity  and  not  jurisdictional,  and 
cannot  be  set  up  in  an  action  brought  by  such  receiver  to 
set  aside  a  conveyance.'^^ 

Form  of  receiver's  bond. 

Know  all  men  by  these  presents,  that  we,  of  [mer- 
chant], and  of  [merchant]   are  held  and  firmly  bound 

unto  in  the  sum  of  dollars,  lawful  money  of  the  United 

States,  to  be  paid  to  the  said ,  for  which  payment,  well  and  truly 

to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
dated  the  day  of  ,  190—. 

706  Bollard  v.  Taylor,  33  Super.  Ct.  (1  J.  &  S.)  496. 

707  Kelsey  v.  Webb,  94  App.  Div.  571,  88  N.  Y.  Supp.  4. 

708  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799. 

709  Volume  2,  pp.  1634-1637. 

710, 711  Banks  v.  Potter,  21  How.  Pr.  469,  471,  473. 

712  Hyatt  V.  Dusenbury,  12  Civ.  Proc.  R.  (Browne)   152. 
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day  of ,  190 — ,  in  proceedings  supplementary  to  the  judgment  and 

execution  in  an  action  in  said  court,  wherein  was  plaintiff  and 

judgment  creditor  and  was  defendant  and  judgment  debtor,  the 

above  bounden was  appointed  receiver  of  all  the  debts,  property, 

equitable  Interests,  rights,  and  things  in  action,  effects  and  estate  real 

and  personal  of  said  . 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said  


shall  faithfully  discharge  the  duties  of  his  trust,  as  such  receiver,  then 
this  obligation  to  be  void,  otherwise  to  be  in  full  force  and  effect. 

[Signatures.] 

[Justification  of  obligors.] 

[Certificate  of  acknowledgment.] 

[Indorse  on  back  approval  of  bond  and  sureties.] 

§  2415.    Extension  of  receivership. 

Where  a  receiver  of  the  property  of  a  judgment  debtor  has 
already  been  appointed,  the  judge,  instead  of  making  the  or- 
der appointing  a  receiver,  must  make  an  order  extending  the 
receivership  to  the  special  proceeding  before  him.  Such  an 
order  gives  to  the  judgment  creditor  the  same  rights,  as  if 
a  receiver  was  then  appointed  upon  his  application,  including 
the  right  to  apply  to  the  court  to  control,  direct,  or  remove 
the  receiver,  or  to  subordinate  the  proceedings  in  or  by  which 
the  receiver  was  appointed,  to  those  taken  under  his  judg- 
ment.''^' The  receivership  cannot  be  extended  after  the  death 
of  the  judgment  debtor.''^*  Notice  of  an  application  to  ex- 
tend a  receivership  must  be  given  to  the  judgment  debtor.''^" 

Form  of  order. 

[Title  of  proceedings.] 

It  appearing  from that  — '■ ,  of  the  city  of ,  has  here- 
tofore been  appointed  receiver  of  the  property  of  the  said  ,  the 

713  Code  Civ.  Proc.  §  2466.  This  section  does  not  apply  to  a  creditor's 
suit  go  as  to  compel  the  same  receiver  to  be  appointed  therein  as  has 
been  appointed  in  supplementary  proceedings.  State  Bank  of  Syra- 
cuse V.  Grill,  23  Hun,  410.  General  rules  as  to  double  receivership,  see 
vol.  2,  p.  1628. 

'"Matter  of  Tribune  Ass'n,  13  Misc.  326,  68  State  Rep.  363,  34  N. 
Y.  Supp.  459. 

'iii  Benjamin  v.  Myers,  3  State  Rep.  284. 
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judgment  debtor,  in  a  proceeding  [or  action]  ;  and  it  appearing 

to  my  satisfaction  that  the  said  receiver  has,  on  such  appointment, 
given  ample  security  for  the  faithful  discharge  of  his  duties,  as  such, 
and  that  such  receivership  is  pending  undischarged,  I  do  hereby  order 
that  said  receivership  be,  and  it  hereby  is,  extended  to  the  special  pro- 
ceeding herein,  pursuant  to  the  provisions  of  section  2466  of  the  Code 
of  Civil  Procedure. 

[Date.]  . , 

Justice  of court. 

§  2416.    New  receiver. 

No  person  shall  continue  to  act  as  receiver  after  he  ceases 
to  be  a  resident  of  the  state,  and  the  judgment  creditor  may 
apply  to  the  court  or  judge  that  appointed  such  receiver,  with- 
in thirty  days  after  said  receiver  ceases  to  be  a  resident  of 
this  state,  for  the  appointment  of  another  person  in  his  place, 
on  such  notice  to  the  persons  interested  as  the  court  or  judge 
may  direct."^  An  application  for  a  receiver  to  succeed  a  de- 
ceased receiver  appointed  in  supplementary  proceedings  is 
properly  made  to  the  supreme  court  rather  than  to  the  county 
judge  who  appointed  the  original  receiver,  where  the  orig- 
inal receiver  had  filed  a  creditor's  bill  under  the  direction  of 
the  supreme  court  to  reach  certain  assets  of  defendant,  pend- 
ing which  he  died.'" 

The  receiver  may  be  removed  for  good  cause  shown,"^  but 
not  without  notice  and  an  opportunity  to  be  heard."'  A  re- 
ceiver has  been  removed  where  no  notice  of  the  application 
for  his  appointment  was  given,  and  where  the  party  moving 
for  his  appointment,  and  his  attorney,  occupied  offices  in  the 
same  building  as  the  receiver."" 

§  2417.    Discharge. 

The  general  rules  relating  to  the  discharge  of  a  receiver  have 
been  considered  in  a  preceding  volume."^     The  payment  of 

716  Code  Civ.  Proc.  §  2469,  subd.  5.    Added  by  amendment  in  1892. 

717  Smith  V.  Barnum,  59  App.  Div.  291,  69  N.  Y.  Supp.  253 

718  Volume  2,  p.  1638. 

719  Campbell  v.  Spratt,  5  Wkly.  Dig.  25. 

720  Eraser  v.  Hunt,  N.  Y.  Daily  Reg.,  Dec.  19,  1882. 

721  Volume  2,  p.  1656. 
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a  judgment  by  the  debtor,  after  the  appointment  of  a  receiver, 
does  not,  ipso  facto,  discharge  the  receiver.''^^  The  discharge 
of  the  receiver  reinstates  the  owners  with  title  to  their  prop- 
erty."" 

§  2418.    Waiver  of  objections. 

Appearance  and  failure  to  object  to  the  appointment  of  a 
receiver  waives  objections  to  the  regularity  of  the  proceed- 
ings.'^^* 

§  2419.    Collateral  attack. 

Mere  irregularities  in  the  appointment  of  the  receiver  can- 
not be  urged  by  a  collateral  attack,^^^  where,  such  irregulari- 
ties do  not  affect  the  jurisdiction  of  the  judge  who  made  the 
appointment."®  For  instance,  the  appointment  of  the  clerk  of 
the  court  in  which  the  proceeding  is  pending,  as  receiver,  in 
violation  of  the  Code,  is  a  mere  irregularity  which  cannot  be 
set  up  in  a  collateral  proceeding.  A  judgment  debtor  is  the 
only  person  who  can  avail  himself  of  an  irregularity  in  the 
appointment  of  a  receiver,^^'  and  a  stranger  cannot  deny  the 
title  of  the  receiver  for  any  irregularity  in  the  proceedings 
prior  to  the  assignment.''^'  So  it  cannot  be  claimed  by  a 
junior  judgment  creditor  that  the  remedy  by  execution  was 
not  exhausted  before  the  appointment  of  the  receiver  where 
the  judgment  debtor  has  consented  to  the  appointment.'^^' 

'22  Crook  V.  Findley,  60  How.  Pr.  375. 

723  Lanigan  v.  City  of  New  York,  70  N.  Y.  454. 

724  Underwood  v.  Sutcliffe,  10  Hun,  453;  Moore  v.  Empie,  17  App.  Div. 
218,  45  N.  Y.  Supp.  539. 

726  Powell  V.  Waldron,  89  N.  Y.  328 ;  Stanley  v.  National  Union  Bank, 
115  N.  Y.  122;  Gomprecht  v.  Scott,  27  Misc.  192,  57  N.  Y.  Supp.  799; 
Stiefel  V,  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp.  147. 

726  Tyler  v.  Whitney,  12  Abb.  Pr.  465;  Tyler  v.  Willis,  33  Barb.  327. 

727  Underwood  v.  Sutcliffe,  10  Hun,  453;  Baker  v.  Brundage,  79  Hun, 
382,  61  State  Rep.  498,  29  N.  Y.  Supp.  792. 

728  Richards  v.  Allen,  3  B.  D.  Smith,  399. 

728  Webb  V.  Osborne,  15  Daly,  406,  27  State  Rep.  792,  7  N.  Y.  Supp,  762; 
Baker  v.  Brundage,  79  Hun,  382,  61  State  Rep.  498,  29  N.  Y.  Supp.  792 
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§  2420.    Effect. 

The  appointment  of  a  receiver  does  not  discontinue  tlie  sup- 
plementary proe^^edings  so  as  to  relieve  a  third  person  from 
examination  after  such  appointment.""  The  proceeding  is 
not  terminated  until  the  judgment  is  satisfied.^^^ 

(B)   POWERS;   DUTIES,   AND  LIABILITIES. 

§  2421.     When  property  vests  in  receiver. 

In  all  cases,  an  order  appointing  a  receiver,  or  extending  a 
receivership,"^  must  be  filed  in  the  office  of  the  clerk  of  the 
county,  wherein  the  judgment  roll  in  the  action  is  filed;  or, 
if  the  special  proceeding  is  founded  upon  an  execution  issued 
out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  in  the  office  of  the  clerk  of  the  county  wherein  the 
transci-ipt  of  the  judgment  is  filed."^  When  the  order  is  so 
filed,^^*  and  the  receiver  has  duly  qualified  by  giving  secu- 
rity,"' the  property  of  the  judgment  debtor  is  vested  in  the 
receiver,  subject  to  the  following  exceptions  :'^^ 

Real  property.  Real  property  is  vested  in  the  receiv- 
er, only  from  the  time  when  the  order,  or  a  certified  copy 
thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the 
county  where  it  is  situated.''^^  This  means  a  filing  in  addi- 
tion to  that  required  by  section  2467  of  the  Code  as  set  forth 
above.  But  if  the  real  property  is  situated  in  the  same  coun- 
ty in  whicli  the  judgment  roll  is  filed,  one  filing  and  record- 
ing of  the  order  is  all  that  is  needed."^  It  should  be  noticed 
that  the  filing  of  the  order  of  appointment  in  a  county  where 

730  Smith  V.  Cutter,  64  App.  Div.  412,  72  N.  Y.  Supp.  99. 

731  Matter  of  Crane,  81  Hun,  96,  62  State  Rep.  549,  1  Ann.  Cas.  148,  30 
N.  Y.  Supp.  616. 

'32  It  has  been  held  sufficient  that  the  order  extending  the  receivership 
is  filed  though  the  originial  order  appointing  a  receiver  is  not  filed. 
Webb  v.  Osborne,  15  t)aly,  406,  27  State  Rep.  792,  7  N.  Y.  Supp.  762. 

733  Code  Civ.  Proc.  §  2467. 

734  Moyer  v.  Moyer,  7  App.  Div.  523,  529,  40  N.  Y.  Supp.  258. 
736, 736  Code   Civ.   Proc.   §    2468. 

737  Code  Civ.  Proc.  §  2468,  subd.  1. 

738  Fredericks  v.  Kiver,  28  Hun,  417. 
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the  judgment  has  not  been  docketed  nor  execution  issued, 
gives  the  receiver  no  title  to  real  estate  of  the  judgment  debt- 
or therein.''^'  The  old  rule  was  that  title  to  real  estate  did 
not  pass  to  the  receiver  without  a  conveyance,''*"  but  the  rule 
now  is  that  it  passes  without  a  conveyance  where  the  prop- 
erty is  within  the  state.'"  The  receiver  is  not  vested  with 
title  to  real  estate  located  outside  the  state,  and  the  "judge" 
who  appoints  the  receiver  cannot  order  such  real  estate  to 
be  conveyed  to  the  judgment  creditor,'*^  though  it  seems  that 
a  "court"  which  has  jurisdiction  of  the  person  of  the  judg- 
ment debtor  may,  in  equity,  compel  such  a  conveyance. '^^ 
There  is  no  statutory  authority,  in  any  case,  for  an  order  re- 
quiring a  conveyance  of  real  estate  to  the  receiver,  since  sec- 
tion 2447  of  the  Code  which  expressly  provides  for  delivery 
or  payment  to  a  sheriff  or  a  receiver  does  not  embrace  real 
property;'**  and  there  is  no  other  Code  provision  relating 
thereto. 

Personal  property.    Personal  property  is  vested  in  the 

receiver  from  the  time  of  the  filing  of  the  order  appointing 
him  or  extending  his  receivership,  as  the  case  may  be,  except 
that  where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  state,  his  personal 

739  If  lien  is  lost  by  lapse  of  ten  years  (Code  Civ.  Proc.  §  1251)  prop- 
erty cannot  be  subjected  to  judgment.  Faneuil  Hall  Nat.  Bank  v.  Bus- 
sing, 147  N.  Y.  665. 

740  Scott  v.  Elmore,  10  Hun,  68. 

741  Wing  V.  Disse,  15  Hun,  190;  Manning  v.  Evans,  19  Hun,  500;  Kim- 
ball V.  Burrell,  14  State  Rep.  536;  Moyer  v.  Moyer,  7  App.  Div.  523,  40 
N.  Y.  Supp.  258.  Debtor  will  not  be  directed  to  deliver  to  a  receiver 
possession  of  real  property  on  wbich  the  judgment  is  a  lien.  The  rem- 
edy is  by  a  sale  on  execution.  Albany  City  Nat.  Bank  v.  Gaynor,  67 
How.  Pr.  421. 

742  First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun,  571,  2  N.  Y. 
Supp.  315.  The  remedy  in  such  case  is  by  a  creditor's  suit.  Smith  v. 
Tozer,  42  Hun,  22,  11  Civ.  Proc.  R.  (Browne)  343,  3  State  Rep.  363,  25 
Wkly.  Dig.  252.  Rule  under  old  Code  was  to  the  contrary,  f'enner  v. 
Sanborn,  37  Barb.  610. 

743  Smith  v.  Tozer,  42  Hun,  22;  Fenner  v.  Sanborn,  37  Barb.  610,  611. 
But  see  Moyer  v.  Moyer,  7  App.  Div.  523,  529,  40  N.  Y.  Supp.  258. 

744  See  ante,  §  2395. 

N.  Y.  Prac— 211. 
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property  is  vested  in  the  receiver  only  from  the  time  when  a 
copy  of  the  order,  certified  by  the  clerk  in  whose  office  it  is 
recorded,  is  filed  with  the  clerk  of  the  county  where  he  re- 
sides.^*" But  notwithstanding  the  fact  that  the  personal  prop- 
erty is  vested  from  such  time,  the  judge  may,  as  already  stat- 
ed,''*^ order  the  judgment  debtor  or  a  third  person  to  "deliver" 
personal  property  to  the  receiver.  The  court  may  compel  the 
judgment  debtor  to  execute  and  deliver  to  the  receiver  an 
assignment  of  personal  property,  such  as  letters  patent,  where 
the  title  to  the  property  cannot  pass  except  by  a  written  as- 
signment.^*^ 

§  2422.    Relation  back  of  receiver's  title  to  personal  property. 

Where  the  receiver's  title  to  "personal  property"  has  be- 
come vested,  it  also  extends  back,  by  relation,  for  the  benefit 
of  the  judgment  creditor  in  whose  behalf  the  special  proceed- 
ing was  instituted,  as  follows: 

1.  Where  an  order  requiring  the  judgment  debtor  to  at- 
tend and  be  examined,  or  a  warrant  requiring  the  sheriff  to 
arrest  him  and  bring  him  before  the  judge,  has  been  served 
before  the  appointment  'of  the  receiver  or  the  extension  of 
the  receivership,  the  receiver's  title  extends  back  so  as  to  in- 
clude the  personal  property  of  the  judgment  debtor  at  the 
time  of  the  service  of  the  order  or  warrant. 

2.  Where  such  an  order  or  warrant  has  not  been  served, 
but  an  order  has  been  made  requiring  a  person  to  attend  and 
be  examined,  concerning  property  belonging,  or  a  debt  due, 
to  the  judgment  debtor,  the  receiver's  title  extends  to  the 
personal  property  belonging  to  the  judgment  debtor  which 
was  in  the  hands  or  under  the  control  of  the  person  or  cor- 
poration thus  required  to  attend,  at  the  time  of  the  service  of 
the  order,  and  to  a  debt  then  due  to  him  from  that  person  or 
corporation. 

« 

7*5  Code  Civ.  Proc.  §  2468;  Staats  v.  Wemple,  2  How.  Pr.  (N.  S.)  161; 
Bareither  v.  Brosclie,  19  Civ.  Proc.  R.  (Browne)  446,  13  N.  Y.  Supp.  561. 
748  See  ante,  §  2395. 
747  Clan  Ranald  v.  Wyckoft,  41  Super.  Ct.  (9  J.  &  S.)  527. 
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3.  In  every  other  case,  where  notice  of  the  application  for 
the  appointment  of  the  receiver  was  given  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property  of 
the  judgment  debtor,  at  the  time  when  the  notice  was  served, 
either  personally,  or  by  complying  with  the  requirements  of 
an  order,  prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judg- 
ment creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in 
good  faith,  without  notice,  and  for  a  valuable  consideration,  or 
the  payment  of  a  debt  in  good  faith,  and  without  notice.''^' 
The  last  sentence  refers  only  to  a  purchase  or  payment  made 
prior  to  the  filing  of  the  order  appointing  a  receiver,^*"  but  it 
does  protect  a  purchaser  in  good  faith  of  past  due  promissory 
notes.'''"' 

Under  this  Code  provision,  it  is  held  that  a  receiver  appoint- 
ed under  a  senior  judgment  and  execution  cannot  recover  from 
an  execution  creditor  the  proceeds  received  by  the  latter  from 
a  sale  of  tangible  personal  property  of  the  judgment  debtor  un- 
der a  junior  judgment  and  execution,  where  the  levy  and  sale 
took  place  before  the  receiver  qualified.^^'^  This  provision  was 
not  contained  in  the  former  Code.  It  appears  to  have  been 
inserted  to  change  a  rule  laid  down  by  the  court  of  appeals,''^^ 
to  the  effect  that  no  equitable  lien  was  acquired  by  a  creditor 
on  the  property  of  his  debtor  by  the  commencement  of  sup-, 
plementary  proceedings,  and  that  when  a  receiver  is  appointed 
his  title  relates  to  the  date  of  his  appointment,  and  is  subject 
to  any  lien  on  the  debtor's  property  acquired  by  third  persons 
intermediate  the  commencement  of  the  proceedings  and  the 
appointment  of  the  receiver. 

'<8  Code  Civ.  Proc.  §  2469.  Provision  applied  in  Clark  v.  Gilbert,  10 
Daly,  317;  McCorkle  v.  Herrman,  117  N.  Y.  297. 

'49  Pitzpatrick  v.  Moses,  34  App.  Div.  242,  54  N.  Y.  Supp.  426. 

"0  Matter  of  Clover,  154  N.  Y.  443. 

I'Bi  Droege  v.  Baxter,  69  App.  Div.  58,  74  N.  Y.  Supp.  585. 

'52  Becker  v.  Torrance,  31  N.  Y.  631.  See,  also,  Fillmore  v.  Horton,  31 
How.  Pr.  424. 
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§  2423.    What  property  vests  in  receiver. 

All  the  property  of  the  judgment  debtor,  whether  in  the 
possession  of  the  debtor  or  a  third  person,  which  he  had  at 
the  time  of  the  service  of  the  order  for  examination,  vests  in 
the  receiver,  except  (1)  exempt  property,'^'  (2)  property  out- 
side of  the  state,  and  (3)  property  acquired  after  the  com- 
mencement of  the  proceedings.'^*  For  instance,  it  is  held  that 
money  due  to  the  debtor  on  an  insurance  policy,  by  reason 
of  a  loss  which  occurred  after  the  appointment  of  a  receiver 
is  subsequently  acquired  property  which  does  not  pass  to  the 
receiver.''^'  So  it  is  held  that  where  a  cause  of  action  has  ac- 
crued to  the  judgment  debtor  since  the  appointment  of  the 
receiver,  the  receiver  cannot  bring  suit  thereon."*'  The  receiv- 
er acquires  title  only  to  property  belonging  to  the  judgment 
debtor  at  the  time  the  supplementary  proceedings  were  com- 
menced.^'-  He  does  not  acquire  "title"  to  property  fraudu- 
lently transferred  prior  to  his  appointment  but  only  a  "right" 
to  bring  an  action  to  set  aside  such  transfer.'^"*    Property  held 

753  Cause  of  action  for  conversion  of  exempt  property.  Andrews  v. 
Rowan,  28  How.  Pr.  126 ;  Tiljotson  v.  WolCott,  48  N.  Y.  188.  Income  of 
trust  Matter  of  Seymour,  76  App.  Div.  300,  79  N.  Y.  Supp.  122;  Levy 
V.  Bull,  47  Hun,  350. 

764  Sands  v.  Roberts,  8  Abb.  Pr.  343;  Norcross  v.  Hollingsworth.  83 
Hun,  127,  64  State  Rep.  264,  31  N.  Y.  Supp.  627;  Dubois  v.  Cassidy,  75 
N.  Y.  298.  But  in  Boynton  v.  Seibert,  33  Misc.  310,  68  N.  Y.  Supp.  562, 
it  was  held  that  a  receiver  could  sue  the  employer  of  the  judgment 
debtor  to  recover  a  certain  percentage  of  their  net  receipts,  which  they 
had  agreed  to  pay  the  debtor  on  a  contract  for  services,  notwithstanding 
that  all  the  work  under  the  contract  was  performed  before  the  appoint- 
ment of  the  receiver  and  that  said  percentage  was  not  due  until  the 
completion  of  the  contract.  This  rule  is  carried  too  far,  it  is  submitted. 
In  Thorn  v.  Fellows,  5  Wkly.  Dig.  473,  where  it  is  held  that  notes  sub- 
stituted in  the  place  of  other  notes  held  by  the  judgment  debtor  are 
after-acquired   property. 

755  Sands  v.  Roberts,  8  Abb.  Pr.  343. 

756  Norcross  v.  Hollingsworth,  83  Hun,  127,  31  N.  Y.  Supp.  627. 

767  Campbell  v.  Genet,  2  Hilt.  290;  followed  in  Dubois  v.  Cassidy,  75 
N.  Y.  298,  302. 
•    768  Metcalf  v.  Del  Valle,  64  Hun,  245,  19  N.  Y.  Sup^p.  16. 
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by  the  judgment  debtor  in  an  ofScial  capacity  does  not  pass  to 
the  receiver .'^^ 

Personal  property.     The  receiver  acquires  not  only  the 

title  to  all  the  personal  property  in  the  hands  of  the  debtor  but 
also  to  all  his  personal  property  in  the  possession  of  others  at 
the  time  of  the  service  of  the  order  for  examination.'^*"  The 
title  passes  without  an  assignment.^"  The  receiver  takes  title, 
inter  alia,  to  a  seat  in  an  exchange  ;^''^  a  judgment  recovered 
by  the  judgment  debtor  on  a  chose  in  action,  after  the  ap- 
pointment of  the  receiver ;'"''  the  equitable  interest  of  the  next 
of  kin  in  an  estate  the  legal  title  to  which  is  in  the  administra- 
tor;'" an  unpaid  legacy  to  the  judgment  debtor  ;'*°  etc."'  It 
is  doubtful  whether  a  cause  of  action  for  a  personal  tort  passes 
to  the  receiver, '*'  though  a  cause  of  action  for  injuries  to  prop- 
erty rights  passes  since  such  a  cause  of  action  is  assignable."' 

Heal  property.  The  title  to  real  property  passes  with- 
out a  conveyance  if  it  is  within  the  state.  If  not  within  the 
state,  only  the  court  has  power  to  compel  a  conveyance.""  The 
title  of  the  receiver,  however,  is  a  qualified  one,  and  the  judg- 
ment debtor  retains  the  legal  title  which  he  may  convey  subject 

'59  Norcross  v.  Hollingsworth,  83  Hun,  127,  64  State  Rep.  264,  31  N. 
Y.  Supp.  627. 

'60  Reynolds  v.  Aetna  Life  Ins.  Co.,  160  N.  Y.  635,  647;  Bostwick  v. 
Menck,  40  N.  Y.  383,  384. 

'61  Barnes  v.  Morgan,  3  Hun,  703,  6  T.  &  C.  105. 

'S2Leggatt  V.  Waller,  39  Misc.  408,  80  N.  Y.  Supp.  13;  Powell  v. 
Waldron,  89  N.  Y.  328. 

'63  Swartout  v.  Schwerter,  5  Redf.  497. 

'64  Matter  of  Rainey,  5  Misc.  367,  26  N.  Y.  Supp.  892. 

'66  Monahan  v.  Fitzpatrick,  16  Misc.  508,  39  N.  Y.  Supp.  ^57. 

'66  Alimony  as  subject  to  supplementary  proceedings,  see  Stevenson  v. 
Stevenson,  34  Hun,  157;  Romaine  v.  Chauncey,  39  State  Rep.  480,  15  N. 
Y.  Supp.  198. 

'67  That  it  does  not,  see  Cotterell  v.  Slosson,  N.  Y.  Daily  Reg.,  Jan.  6, 
1884;  Bryant  v.  Grant,  87  Hun,  68,  67  State  Rep.  639,  33  N.  Y.  Supp. 
957.  But  cause  of  action  based  on  contract  may  be  reached,  where  suit 
Is  pending.    Ten  Broeck  v.  Sloe,  2  Abb.  Pr.  234,  13  How.  Pr.  28. 

'68  Bennett  v.  Wolfolk,  80  Hun,  390,  62  State  Rep.  55,  30  N.  Y.  Supp. 
128. 

'60  See  ante,  §  2421. 
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to  the  right  of  the  receiver  to  resort  to  it  to  pay  the  judg- 
ment."" But  where  the  judgment  debtor  "conveys"  his  real 
property  to  a  receiver,  the  title  vests  in  the  latter  subject  only 
to  the  right  of  the  debtor  to  compel  an  accounting.'^^^  An  es- 
tate as  tenant  by  curtesy  passes  to  a  receiver. '^^  It  has  been 
held  that  the  receiver  takes  an  unassigned  right  of  dower  of  a 
judgment  debtor  who  is  a  widow/'*  though  a  late  case  holds 
that  an  inchoate  dower  right  cannot  be  reached  in  a  creditor's 
suit."* 

§  2424.    Eights,  duties,  and  liabilities  of  receiver. 

The  receiver  does  not  represent  merely  the  debtor.  Nor  does 
he  represent  merely  the  creditor.  He  represents  both."^  He 
represents  the  creditor  only  with  reference  to  the  property  of 
the  debtor.  His  duty  is  to  collect,  by  action  if  necessary,  suf- 
ficient money  to  pay  the  amount  owing  the  judgment  creditor 
and  the  costs  and  expenses.  When  that  is  done,  his  duties 
cease.  He  takes  title  as  a  trustee,  commissioned  to  dispose  of 
the  property  and  pay  the  judgment  debtor.  He  takes  title 
subject  to  all  liens  existing  at  the  time  of  the  service  of  the 
order  for  examination,"'  and  stands  in  the  same  position  as 
the  debtor,"'  except  that,  as  representing  the  creditor,  he  may 
bring  actions  which  the  debtor  could  not.     His  duties  are  analo- 

770  Moore  v.  Duffy,  74  Hun,  78,  57  State  Rep.  746,  26  N.  Y.  Supp.  340; 
Taneuil  Hall  Nat.  Bank  v.  Bussing,  147  N.  Y.  665,  670. 

771  Graham  v.  Lawyers'  Title  Ins.  Co.,  20  App.  Div.  440,  46  N.  Y.  Supp. 
1055. 

772  Beamish  v.  Hoyt,  25  Super.  Ct.  (2  Rob.)  307. 

773  Sayles  v.  Naylor,  5  State  Rep.  816. 

774  Sherman  v.  Hayward,  98  App.  Div.  254,  90  N.  Y.  Supp.  481. 

776  Gumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684.  One  of  the 
clearest  opinions  to  be  found  in  the  books  as  to  the  title  and  powers  of 
a  receiver  is  the  decision  of  Judge  Vann  in  Ward  v.  Petrie,  157  N.  Y. 
801. 

77eMcCorkle  v.  Herrmann,  22  State  Rep.  519,  5  N.  Y.  Supp.  881;  Deady 
V.  Pink,  24  State  Rep.  734,  5  N.  Y.  Supp.  3.  Lis  pendens.  Spencer  v. 
Berdell,  45  Hun,  179. 

777  McCorkle  v.  Herrmann,  22  State  Rep.  519,  5  N.  Y.  Supp.  881 ;  Gard- 
ner V.  Smith,  29  Barb.  68. 
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gous  to  those  of  a  receiver  appointed  by  the  court  of  chancery 
on  a  creditor 's  bill.''''  Rule  77  of  the  General  Rules  of  Practice 
is  applicable  to  the  powers  and  duties  of  a  receiver  appointed 
in  supplementary  proceedings. 

Real  property.    As  already  stated,""  the  receiver  takes 

only  a  qualified  title  to  the  real  estate,  i.  e.,  he  holds  it  as  se- 
curity. It  follows  that  the  receiver  cannot  sell  the  real  es- 
tate but  merely  has  the  right  of  possession  for  ten  years  from 
the  docketing  of  the  judgment,  provided,  in  the  meantime, 
there  is  no  valid  sale  of  the  property  under  an  execution  fol- 
lowed by  a  sheriff's  deed.'^"  In  any  event,  the  receiver  will 
not  be  permitted  to  sell  real  estate  where  there  exists  no  im- 
pediment to  a  sale  of  the  same  under  an  execution  on  the  judg- 
ment.'*^ A  receiver  may,  on  leave  of  a  judge  having  power 
to  appoint  such  receiver,  lease  the  real  property  that  shall  come 
into  his  possession  for  such  time  as  shall  be  necessary  to  real- 
ize moneys  sufficient  to  satisfy  the  judgment,  with  interest 
thereon  and  costs  of  the  special  proceeding;"^  and  he  may 
apply  for  and  obtain  an  order  of  course  that  the  tenants  of  any 
real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled 
to  the  rents  and  profits,  attorn  and  pay  their  rents  to  him.'*' 

'78  Petition  of  Inglehart,  Sheld.  514. 

779  See  ante,  §  2423. 

7ao  Chadeayne  v.  Gwyer,  83  App.  Div.  403,  409,  82  N.  Y.  Supp.  198.  He 
can  sue  for  a  partition  of  the  premises.  Steenberge  v.  Low,  92  N.  Y. 
Supp.  518. 

78ipfluger  V.  Cornell,  2  City  Ct.  R.  145;  Petition  of  Inglehart,  Sheld. 
514;  Monolithic  Drain  &  Conduit  Co.  v.  Dewsnap,  25  Civ.  Proc.  R. 
(Scott)  380,  41  N.  Y.  Supp.  224. 

782  Code  Civ.  Proc.  §  2449.  Rule  77  of  General  Rules  of  Practice  pro- 
vides that  a  receiver  "shall  also  be  permitted  to  make  leases,  from  time 
to  time,  as  may  be  necessary,  for  terms  not  exceeding  one  year." 

783  Rule  77  of  General  Rules  of  Practice.  But  in  Whyte  v.  Denike,  53 
App.  Div.  425,  65  N.  Y.  Supp.  1081,  it  was  held  where  a  receiver  recovers 
a  judgment  setting  aside  a  deed  from  the  judgment-debtor  to  his  wife 
as  fraudulent,  he  cannot,  by  reason  of  authority  to  apply,  without  notice 
to  defendants,  for  further  directions  upon  tlie  foot  of  the  judgment,  and 
foj-  further  relief,  be  allowed  an  ex  parte  order  directing  the  tenant  of 
the  premises  described  to  attorn  and  pay  the  rent  to  him,  since  the 
title  did  not  pass  to  him,  either  by  his  appointment  or  by  the  recovery 
of  the  judgment,  and  the  provisions  of  Code  Civ.  Proc.  §  2468,  that  the 
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The  receiver,  after  he  has  filed  his  order  of  appointment,  is 
entitled  to  collect  the  rents  of  the  debtor's  real  property,^^* 
and  he  may  recover  the  rent  due  at  the  time  of  his  appoint- 
ment as  well  as  that  accruing  afterward.''*^  The  rights  of  a 
receiver  of  a  debtor  appointed  in  supplementary  proceedings 
prior  to  the  commencement  of  an  action  against  the  debtor  to 
foreclose  a  mortgage  on  the  debtor 's  land,  are  inferior  to  those 
of  a  receiver  in  the  foreclosure  suit.^" 

Personal  property.  It  is  the  duty  of  the  receiver,  with- 
out any  unreasonable  delay,  to  convert  all  the  personal  estate 
and  effects  into  money.^*^  He  may,  by  leave  of  the  court,  sell 
despejate  debts  and  all  other  doubtful  claims  to  personal  prop- 
erty, at  public  auction,  giving  at  least  ten  days'  public  no- 
tice of  the  time  and  place  of  such  sale.'*'  Or  he  may  be  author- 
ized to  sell  personal  property  at  a  jyrivate  sale  where  it  ap- 
pears that  a  larger  sum  would  probably  be  realized  by  selling 
in  that  way."*"  But  he  should  not  sell  all  the  debtor's  interest 
in  a  large  trust  fund  to  satisfy  a  small  judgment,'''"  nor  should 
he  be  ordered  to  sell  a  cause  of  action  of  the  judgment  debtor 
on  which  an  attorney  had  a  lien  prior  to,  and  greater  in  amount 
than,  the  judgment.'^"^  He  may  sue  to  recover  usurious  pay- 
ments made  by  the  debtor.''"^  The  receiver  acquires  the  legal 
title  to  policies  of  insurance  on  the  life  of  the  judgment  debtor, 

property  of  the  judgment-debtor  is  vested  in  the  receiver  are  not  appli- 
cable, since  it  passed  from  the  judgment-debtor  by  his  conveyance  which 
is  void  only  as  to  creditors,  who  by  the  judgment  acquire  a  lien  on  the 
property  only. 

T84  Vermont  Marble  Co.  v.  Wilkes,  62  State  Rep.  121,  30  N.  Y.  Supp. 
381.  Duty  to  enforce  a  lease  by  collecting  rent,  see  Matter  of  Witte,  45 
Misc.  336. 

7S5  Beamish  v.  Hoyt,  25  Super.  Ct.  (2  Rob.)  307,  318. 

780  Receiver  in  foreclosure  suit  is  entitled  to  rents  and  profits.  Grover 
V.  McNeely,  72  App.  Div.  575,  76  N.  Y.  Supp.  559. 

787,  788  Rule  77  of  General  Rules  of  Practice. 

789  Monolithic  Drain  &  Conduit  Co.  v.  Dewsnap,  25  Civ.  Proc.  R. 
(Scott)  380,  41  N.  Y.  Supp.  224. 

790  People  V.  McAdam,  1  City  Ct.  R.  38,  note. 

791  Matter  of  Patterson,  12  App.  Div.  123,  76  State  Rep.  495,  42  N.  Y. 
Supp.  495. 

J»2  Palen  v.  Bushnell,  18  Abb.  Pr.  301. 
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payable  to  him  or  his  estate ;  and,  where  the  debtor  pays  pre- 
miums after  the  appointment  of  a  receiver  and  subsequently 
dies,  the  receiver  may  recover  the  amount  due,  not  exceeding 
the  amount-  of  the  debt,  he  represents,  and  is  not  limited  to  the 
surrender  value  of  the  policies  at  the  time  of  his  appointment^'^ 
So  the  fact  that  the  receiver  has  no  knowledge  of  policies 
on  the  life  of  the  debtor  which  are  subsequently  kept  alive 
by  the  judgment  debtor,  will  not  defeat  his  right  to  recover 
the  amount  falling  due,  on  the  debtor's  death,  notwithstanding 
an  attempt  bj'  the  latter  to  transfer  the  policies  under  cir- 
cumst.aii;ces  amounting  to  a  conversion.'^'*  But  where  a  hus- 
band pays  out  sums  as  premiums  on  a  policy  on  his  life  in  ex- 
ee^  of  five  hundred  dollars  a  year,  a  receiver  is  not  such  a 
creditor  as  is  entitled  to  recover  the  amount  paid  in  excess  of 
five  hundred  dollars.""'  Where  personal  i^roperty  is  levied  on 
imder  execution  after  the  appointment  of  a  receiver,  the  debtor 
cannot  be  ordered  to  deliver  it  to  the  receiver  but  the  receiver 
is  left  to  his  action  against  the  sheriff."®  The  receiver,  as 
such,  is  not  liable  for  a  conversion  where  he  takes  possession 
of  a  certificate  and  collects  the  sum  due  thereon,  where  he  acts 
in  obedience  to  a  lawful  judicial  mandate.'"  An  action  against 
the  debtor  himself  for  conversion  of  property  the  title  to  which 
had  vested  in  the  receiver  may  be  maintained  by  the  receiv- 
er."°« 

Actions  to  set  aside  fraudulent  conveyances.  The  re- 
ceiver may  sue  to  set  aside  any  fraudulent  transfer  of  property 
by  the  judgment  debtor.'^'"  For  the  purpose  of  maintaining 
such  actions  he  represents  the  creditor  and  possesses  the  same 
rights  as  the  creditor  under  whose  judgment  he  was  appointed 
would  himself  have  had.*^""     He  can  follow  the  fund  or  pro- 

793,  794  Reynolds  v.  Aetna  Life  Ins.  Go.,  160  N.  Y.  635,  648. 
795  Hasten  v.  Amerman,  51  Hun,  244,  4  N.  Y.  Supp.  681. 
79S  Griswold  v.  Tompkins,  7  Daly,  214 ;  Becker  v.  Torrance,  31  N.  Y. 
631. 
197  Ochs  V.  Pohly,  87  App.  Div.  92,  84  N.  Y.  Supp.  1. 

798  Gardner  v.  Smith,  29  Barb.  68. 

799  Wright  V.  Nostrand,  94  A.  Y.  31,  42;  Mandeville  v.  Avery,  124  N. 
Y.  376,  385;  Whyte  v.  Denike,  53  App.  Div.  425,  65  N.  Y.  Supp.  1081. 

800,  801  Mandeville  v.  Avery,  124  N.  Y.  376,  385. 


3370  SUPPLEMENTARY    PROCEEDINGS.  §   2244 

Art.  XIII.     Receiver. — B.  Powers,    Duties,    Liabilities. 

ceeds  of  the  sale  into  the  possession  of  any  person  not  a  bona 
fide  owner  or  holder  thereof.*"^  But  his  recovery  is  limited 
to  an  amount  sufficient  to  cover  the  judgment  and  costs.^"^  The 
receiver  cannot  bring  an  action  "at  law"  for  the  taking  of 
property  transferred  before  the  recovery  of  judgment  because 
neither  the  judgment  creditor  nor  the  judgment  debtor  could 
have  brought  it.*°^  He  can,  however,  by  a  bill  in  equity,  re- 
move any  obstacle,  such  as  a  fraudulent  transfer,  which,  ub- 
til  set  aside,  would  prevent  him  from  taking  possession  of  the 
property.^"*  Laws  1858,  c.  314,  as  amended  in  1894,  entitled 
an  act  "to  declare  and  extend  the  powers  of  executors,  as- 
signees, receivers  and  other  trustees,"  does  not  apply  to  a  re- 
ceiver in  supplementary  proceedings.""'  An  assignment  to  the 
receiver  is  not  a  condition  precedent  to  an  action  to  set  aside, 
on  the  ground  of  fraud,  an  assignment  of  real  and  personal 
property.'"' 

The  right  to  sue  to  set  aside  a  fraudulent  conveyance  is 
not,  however,  exclusive  of  the  right  of  other  judgment  cred- 
itors to  sue  ;"°^  and  a  receiver  appointed  at  the  instance  of  other 
creditors  after  the  commencement  of  an  action  by  him  to  set 
aside  a  conveyance  may  commence  a  new  action  in  order  to 
recover  on  behalf  of  such  creditors.'"' 

Property  covered  by  chattel  mortgage.     The  receiver 

cannot  sell  goods  covered  by  a  mortgage  executed,  and  filed, 
before  the  service  of  the  order  for  examination.'"'  So  property 
covered  by  a  past-due  chattel  mortgage  will  not  be  ordered 
to  be  delivered  to  the  receiver.'"     So  the  receiver  cannot  main- 

802  Bostwick  V.  Menck,  40  N.  Y.  383.  A  personal  judgment  cannot  be 
rendered  in  an  action  by  a  receiver  to  set  aside  a  fraudulent  conveyance 
where  no  such  relief  is  demanded  in  the  complaint.  Harrison  v.  Ober- 
meyer  &  Liebmann  Brew.  Co.,  64  App.  Div.  499,  72  N.  Y.   Supp.  270. 

8«s  Stephens  v.  Meriden  Britannia  Co.,' 160  N.  Y.  178,  183. 

804  Id. 

806  Id. ;  Pettibone  v.  Drakeford,  37  Hun,  628. 

800  Porter  v.  Williams,  9  N.  Y.  (5  Seld.)  142,  12  How.  Pr.  107. 

807  Gere  v.  Dibble,  17  How.  Pr.  31. 

808  Bostwick  V.  Menck,  40  N.  Y.  383.       • 

809  Manning  v.  Monaghan,  14  Super.  Ct.  (1  Bosw.)  459. 

810  Tinkey  v.  Langdon,  13  Wkly.  Dig.  384. 
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tain  replevin  against  the  mortgagee  to  obtain  the  possession 
of  chattels  mortgaged  by  the  judgment  debtor,  where  the  mort- 
gagee has  reduced  the  chattels  to  possession.^^^  The'  theory  of 
these  decisions  is  that  the  receiver  takes  merely  the  interest 
of  the  debtor.  On  the  other  hand,  the  title  to  mortgaged  chat- 
tels, in  the  possession  of  the  mortgagor,  where  the  mortgage 
is  not  filed  at  the  time  of  the  service  of  the  order  for  examina- 
tion vests  in  the  receiver  ;*^^  and  a  receiver  may  maintain  an 
action  to  set  aside  a  chattel  mortgage  on  the  property  of  the 
debtor  and  to  compel  the  mortgagee  to  account  for  the  pro- 
ceeds oi.  the  saie  and  pay  over  a  sum  sufficient  to  satisfy  the 
judgment  under  which  the  receiver  was  appointed,  where  such 
mortgage  was  constructively  fraudulent  because  of  a  want  of 
change  of  possession  of  the  mortgaged  chattels  and  because  of 
a  failure  to  file  the  mortgage. *^^  But  where  a  chattel  mort- 
gagee sells  under  a  mortgage  neither  filed  nor  accompanied  by 
an  immediate  change  of  possession,  the  receiver  cannot  reach 
the  proceeds  by  an  action  at  law  for  conversion  but  must  sue 
in  equity  to  set  aside  the  mortgage.'^*  It  has  been  held,  how- 
ever, that  an  action  to  set  aside  an  unfiled  chattel  mortgage 
is  not  authorized  by  the  statute  providing  that  a  receiver, 
among  others,  may  disaffirm,  treat  as  void,  and  resist,  all  acts 
done,  and  transfers  and  agreements  made,  in  fraud  of  the  rights 
of  any  creditor,  because  unfiled  chattel  mortgages  are  not 
transfers  of  property  in  fraud  of  the  rights  of  creditors,  within 
such  statute.*^^    It  has  also  been  held  that  a  mortgage  is  not 

811  Campbell  v.  Fish,  8  Daly,  162. 

812  Clark  V.  Gilbert,  14  Wkly.  Dig.  241,  10  Daly,  316.  It  is  not  suffi- 
cient that  mortgage  was  filed  before  appointment  of  receiver.  Id.;  dis- 
tinguishing Gardner  v.  Smith,  29  Barb.  74,  as  a  case  where  mortgage 
was  filed  prior  to  the  appointment  of  the  receiver  but  was  not  refiled 
afterwards. 

818  Mandeville  v.  Avery,  124  N.  Y.  376;  Stephens  v.  Perrine,  143  N.  Y. 
476. 

81*  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178;  followed  in 
Brunnemer  v.  Cook  &  Bernheimer  Co.,  89  App.  Div.  406,  85  N.  Y.  Supp. 
954,  which  reviews  the  previous  decisions.  The  latter  case  is  aflirmed 
by  the  court  of  appeals  in  180  N.  Y.  188. 

815  Sheldon  v.  Wickham,  161  N.  Y.  500. 
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void  as  to  the  receiver  of  the  judgment  debtor  because  not  re- 
filed  within  the  time  prescribed  by  statute,  since  such  mortgage 
is  not  void  as  to  the  mortgagor.*^* 

Action  for  accounting'.     The  receiver  may  sue  for  an 

accounting  by  a  third  person  as  to  funds  and  securities  of  a 
judgment  debtor  in  his  possession  and  for  a  decree  compel- 
ling him  tO'  pay  and  deliver  them  to  the  receiver."''  So  a  receiv- 
er appointed  in  proceedings  against  a  legatee  may  compel  an 
accounting  by  the  executor.^" 

Rules  relating  to  actions  in  general.    The  receiver  can 

bring  no  action  except  such  as  either  the  judgment  creditor 
or  the  judgment  debtor  could  have  brought.^^*  For  instance, 
the  receiver  cannot,  sue  to  have  a  sale  set  aside  on  the  ground 
of  fraud  where  the  judgment  creditor  could  not  do  so  because 
of  an  election  of  remedies  by  him.^^°  But  it  does  not  follow 
that  the  receiver  may  bring  every  action  which  the  judgment 
creditor  may  bring.  Thus,  where  a  trust  is  created  in  favor 
of  the  creditors  of  one  paying  the  consideration  for  lands  con- 
veyed to  another,  the  receiver  is  not  the  representative  of  the 
creditor  in  respect  to  it.*^^  So  he  does  not  represent  the  judg- 
ment creditor  to  the  extent  of  bringing  an  action  at  law,  even 
if  the  judgment  creditor  might  have  brought  one,  to  recover 
damages  for  a  fraudulent  conspiracy  to  prevent  the  collection 
of  his  debt,  carried  into  effect  before  the  supplementary  pro- 
ceedings were  commenced. ^^^ 

Every  receiver  of  the  property  and  effects  of  a  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  de- 

818  steward  v.  Cgle,  43  Hun,  164,  4  State  Rep.  428,  25  Wkly.  Dig.  489. 
817  Armstrong  v.  McLean,  153  N.  Y.  490,  498. 

SIS  Matter  of  Beyea's  Estate,  10  Misc.  198,  63  State  Rep.  602,  31  N.  Y. 
Supp.  200.  See,  also,  Worrall  v.  Driggs,  1  Redf .  449 ;  Matter  of  Sistare, 
2  Con.  544,  27  Abb.  N.  C.  34,  15  N.  Y.  Supp.  709. 

819  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178,  182.  Rules  as  to 
actions  by  receivers  in  general,  see  vol.  2,  p.  1647.  Can  sue  director  for 
failure  to  file  an  annual  report.    Boynton  v.  Sprague,  100  App.  Diy.  443. 

820  Kennedy  v.  Thorp,  51  N.  Y.  174. 

821  Underwood  v.  Sutcliffe,  77  N.  Y.  58. 

822  Ward  V.  Petrie,  157  N.  Y.  301,  309. 
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mands,  and  rents  belonging  to  such  debtor,  and  to  compromise 
and  settle  such  as  are  unsafe  and  of  a  doubtful  character.^^' 

The  receiver,  on  applying  for  leave  to  bring  an  action,  must 
present  and  file  with  his  application  the  written  request  of  the 
creditor  in  whose  behalf  he  was  appointed,  that  such  action  be 
brought,  or  else  he  shall  give  a  bond  with  sufficient  security 
and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  condi- 
tioned for  the  payment  of  any  costs  which  may  be  recovered 
against  such  receiver.  Leave  to  bring  an  action  shall  not  be 
granted  except  on  such  written  request  or  on  the  giving  of 
such  security.^^*  This  rule  was  intended  for  the  protection 
of  the  receiver  as  well  as  of  adverse  litigants.^^^  He  is  not 
to  be  allowed  for  the  costs  of  any  suit  brought  by  him  against 
an  insolvent  from  whom  he  is  unable  to  collect  his  costs,  un- 
less such  suit  is  brought  by  order  of  the  court  or  by  the  con- 
sent of  all  persons  interested  in  the  funds  in  his  hands.*^'  He 
may  also  sue  in  the  name  of  a  debtor  where  it  is  necessary  or 
proper  for  him  to  do  so.*^^ 

In  an  action  by  a  receiver  he  must  show  that  he  was  properly 
appointed.'^'  But  an  allegation  that  plaintiff  was  duly  ap- 
pointed a  receiver  in  supplementary  proceedings  is  not  de- 
murrable.^^'' If  the  action  by  the  receiver  relates  to  real  prop- 
erty, it  must  be  shown  that  the  order  appointing  the  receiver 
was  filed  in  the  county  where  the  land  was  located,*'"  and  it 

823  Rule  77  of  General  Rules  of  Practice. 

824  Rule  78  of  General  Rules  of  Practice;  Millis  v.  Pentelow,  92  Hun, 
284,  72  State  Rep.  333,  36  N.  Y.  Supp.  906.  Receiver  may  be  directed  to 
pay  the  costs  where  he  sues  without  leave  of  court.  Henry  v.  Randall, 
15  Wkly.  Dig.  106.  * 

826  Matter  of  Castle,  2  State  Rep.  362. 

826,  827  Rule  77  of  General  Rules  of  Practice. 

828  Wegman  v.  Childs,  44  Barb.  403.  Statement  in  complaint,  see  vol. 
1,  pp.  923,  924. 

828  Rockwell  V.  Merwin,  45  N.  Y.  166;  Manley  v.  Rassiga,  13  Unn,  28«. 
Complaint  need  not  show  that  execution  was  issued  to  the  county  where 
the  debtor  resides.  Hyatt  v.  Dusenbury,  12  Civ.  Proc.  R.  (Browne)  152, 
5  State  Rep.  846;  Campbell  v.  Foster,  35  N.  Y.  361. 

830  Wright  V.  Nostrand,  94  N.  Y.  31,  43 ;  Dubois  v.  Cassidy,  75  N.  Y. 
298. 
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must  be  alleged  that  the  judgment  debtor  owned  the  property 
at  the  time  of  the  commencement  of  the  special  proceedings.*''- 
But  while  it  is  essential,  in  any  action  brought  by  a  receiver, 
to  show  an  appointment  as  such  receiver,  by  a  judge  having 
jurisdiction  to  make  it,  yet  it  is  not  open  to  the  party,  in  a 
collateral  proceeding,  to  raise  every  question  relating  to  the 
validity  of  such  appointment.*^^  In  an  action  by  the  receiver 
against  a  third  person  ordered  to  pay  or  deliver,  it  must  be 
shown  that  when  the  third  person  order  was  served  on  him  he 
had  in  his  possession  or  under  his  control  personal  property 
then  belonging  to  the  judgment  debtor  or  that  he  then  owed 
him  a  debt  exceeding  ten  dollars  in  amount.*^' 

An  injunction  to  restrain  the  disposition  of  money  should 
not  be  granted  in  an  action  by  the  receiver,  unless  the  amount 
of  the  judgment  is  stated  in  the  complaint  or  some  allegation 
made  showing  grounds  for  equitable  jurisdiction.*'*  An  in- 
junction will  not  be  granted  to  a  receiver  to  restrain  an  ac- 
tion to  set  aside  a  transfer  of  property,  by  a  judgment  creditor 
other  than  those  he  represents,  where  he  has  been  guilty  of 
laches.*'^ 

The  receiver  cannot  recover  more  than  the  amount  of  the 
judgment  and  interest  thereon,  and  the  costs  of  the  proceed- 
ings, and  commissions  and  disbursements  of  the  receiver.*'^ 

Decisions  holding  that  the  receiver  ought  not  to  employ  the 
attorney  of  either  the  debtor  or  creditor*"  have  been  over- 
ruled, and  now  it  is  held  proper  so  to  do.*'* 

831  Dubois  V.  Cassidy,  75  N.  Y.  298.  302. 

832  Wright  V.  Nostrand,  94  N.  Y.  31,  44;  Tyler  v.  "Willis,  33  Barb.  328; 
Stiefel  V.  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp.  147. 

833  O'Connor  v.  'Mechanics'  Bank,  124  N.  Y.  324,  331. 

834  Hughes  V.  McKenzie,  39  State  Rep.  31,  14  N.  Y.  Supp.  352. 

835  First  Nat.  Bank  of  Rondout  v.  Navarro,  43  State  Rep.  813,  17  N.  Y. 
Supp.  900. 

836  O'Connor  v.  Mechanics'  Bank,  54  Hun,  272,  27  State  Rep.  1,  7  N.  Y. 
Supp.  380;  Gifford  v.  Rising,  59  Hun,  42,  35  State  Rep.  695,  12  N.  Y. 
Supp.  428. 

837  Gumming  v.  Egerton,  22  Super.  Ct.  (9  Bosw.)  684;  Branch  v.  Har- 
rington, 49  How.  Pr.  196. 

838  Baker  v.  Van  Epps,  60  How.  Pr.  79,  22  Hun,  460.  Employment  of 
more  than  one  counsel,  see  vol.  2,  p.  1646. 
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Subject  to  the  rules  laid  down  in  a  preceding  volume,  the 
receiver  may  be  substituted  as  a  party,*^°  and  he  may  inter- 
vene to  protect  his  debtor's  ipterest.'^" 

The  necessity  of  security  for  costs  has  been  considered  in 
a  preceding  volume.*" 

Contest  of  probate  of  will.     A  receiver  of  the  property 

of  a  husband  is  not  interested  in  the  estate  of  the  wife,  so  as 
to  be  entitled  to  contest  a  probate  of  her  will,  where  the  will 
divests  the  husband  of  all  interest  in  the  estate.^*^ 

When  duties  are  terminated.     The  duties  of  a  receiver 

are  ended  when  the  judgment  he  is  appointed  to  enforce  is  fully 
paid. 

§  2425.    Obtaining  possession  of  property. 

The  propriety  of  an  order  to  pay  money,  or  deliver  personal 
property,  to  the  receiver,  has  already  been  considered.**^  If 
property  is  in  the  possession  of  the  judgment  debtor,  the  proper 
practice  to  bring  him  in  contempt  for  failure  to  turn  over 
property  to  a  receiver  is  for  the  latter  to  procure,  on  proper 
proofs,  an  order  requiring  the  judgment  debtor  to  deliver  the 
specific  property,  serve  it  upon  the  judgment  debtor,  following 
it  by  a  proper  demand  for  the  articles  specified  in  it.  Merely 
serving  a  copy  of  the  order  appointing  a  receiver  and  then 
making  the  demand  is  not  sufficient.***  If  the  property  is  such 
that  it  cannot  be  reached  by  an  order  to  deliver  or  pay  over, 
as  where  the  right  to  possession  is  disputed,**^  the  receiver 
must  bring  an  action.     A  receiver  is  not  justified  in  taking 

839  Wood  V.  Powell,  3  App.  Div.  318,  73  State  Rep.  689,  38  N.  Y.  Supp. 
196;  Fitzpatrick  v.  Moses,  34  App.  Div.  242,  54  N.  Y.  Supp.  426.  See 
vol.  2,  p.  2074. 

8"  Matter  of  Patterson,  12  App.  Div.  123,  76  State  Rep.  495,  42  N.  Y. 
Supp.  495.    Right  to  intervene  in  general,  see  vol.  1,  pp.  428-433. 

8*1  Volume  2,  p.  1893. 

842  Matter  of  Brown's  Will,  47  Hun,  360. 

8«  See  ante,  §  2395. 

844  Fromme  v.  Jarecky,  19  Misc.  483,  43  N.  Y.  Supp.  1081. 

846  See  ante.  §  2395. 
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forcible  possession  of  property  in  possession  of  a  third  person 

who  claims  to  own  it.^*" 

§  2426.    Control  over  receiver. 

The  receiver  becomes  an  officer  of  the  "court.""''  He  is 
subject  to  the  direction  and  control  of  the  court  out  of  which 
the  execution  was  issued.'**  If  the  judgment  was  a  transcript 
from  a  justice  court,  filed  in  the  county  clerk's  office,  the  re- 
ceiver is  subject  to  the  direction  and  control  of  the  county 
court.**"  An  accounting  cannot  be  ordered  by  the  "judge" 
who  appoints  the  receiver/^"  since  his  authority  over  him  ceases 
with  the  appointment.*^^  A  court  cannot  make  an  order  di- 
recting the  application  of  funds  in  the  hands  of  the  receiver 
where  the  motion  papers  do  not  show  iu  what  court  the  judg- 
ment in  the  action  in  which  he  was  appointed  was  obtained 
nor  out  of  what  court  execution  thereon  was  issued.*^^ 

Where  an  order  has  been  made,  extending  a  receivership 
to  a  special  proceeding  founded  upon  a  subsequent  judgment, 
the  control  over,  and  direction  of,  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject.*'^  For  instance,  a  receiver 
appointed  by  the  supreme  court  and  whose  receivership  is  ex- 
tended by  the  city  court  cannot  be  removed  by  a  judge  of 
the  city  court.*^* 

Payments.     If  other  persons  claim  a  fund  in  the  hands 

of  the  receiver,  he  should  apply  to  the  court  for  directions, 

846  Dewey  v.  Finn,  18  Wkly.  Dig.  558.  Can  recover  only  in  an  action. 
Brein  v.  Light,  36  Misc.  110,  72  N.  Y.  Supp.  655. 

847  Smith  V.  Barnum,  59  App.  Div.  291,  69  N.  Y.  Supp.  253. 

848  Code  Civ.  Proc.  §  2471.  But  in  Wing  v.  Disse,  15  Hun,  190,  a  case 
decided  under  the  old  Code,  it  was  held  that  a  county  judge  may  accept 
the  resignation  of  a  receiver  and  appoint  his  successor.  See  Tillotson 
V.  Wolcott,  48  N.  Y.  188. 

849-801  Pool  V.  SafEord,  14  Hun,  369. 
852  Galster  v.  Syracuse  Sav.  Bank,  29  Hun,  594. 
863  Code  Civ.  Proc.  §  2471. 

854  Garfield  Nat.  Bank  v.  Bostwick,  39  State  Rep.  358,  14  N.  Y.  Supp. 
919. 
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as  otherwise  a  payment  over  will  be  at  his  peril.*"  An  order 
against  the  receiver  to  pay  back  money  paid  to  him  or  indemni- 
fy the  person  sued  therefor  against  all  costs,  damages,  and 
expenses,  cannot  be  granted  in  an  action  in  which  neither  the 
judgment  debtor,  the  judgment  creditor,  nor  the  receiver,  are 
parties.*"* 

§  2427.    Application  of  proceeds. 

Property  should  not  be  ordered  to  be  applied  to  a  judgment 
other  than  that  cinder  which  the  receiver  was  appointed  or 
a  judgment  to  which  his  receivership  was  extended.*"  If  the 
receivership  has  been  extended,  the  proceeds  should  first  be 
applied  on  the  judgment  under  which  an  order  for  examination 
was  first  made.*"*  Where  a  receivership  is  extended  to  a  prior 
judgment,  no  order  for  examination  having  been  served  on 
the  judgment  debtor  by  the  junior  creditor,  but  he  having  vol- 
untarily appeared,  the  prior  judgment  creditor  is  entitled  to 
priority  of  payment  from  the  funds  in  the  hands  of  the  receiv- 
er. *"°  The  fact  that  a  receiver  leaves  property  in  possession 
of  the  debtor  does  not  affect  the  priority  gained  by  the  cred- 
itor at  whose  instance  the  receiver  was  appointed.*'"  A  re- 
ceiver in  a  creditor's  suit  may  maintain  an  action  to  have  pri- 
orities determined  upon  conflicting  claims  made  against  the 
fund  remaining  in  his  hands  after  final  judgment,  and  is  not 
confined  to  his  remedy  by  motion.*"^  A  receiver  appointed  in 
two  different  actions  must  apply  rents  collected  to  the  judg- 
ment that  is  prior  in  point  of  time,  where  the  property  from 
which  the  rent  is  derived  is  the  subject  of  a  fraudulent  con- 

865  Matter  of  Hone,  153  N.  Y.  522,  527;  Barnes  v.  Courtright,  37  Misc. 
60,  74  N.  Y.  Supp.  203. 

856  Gelster  v.  Syracuse  Sav.  Bank,  17  Wkly.  Dig.  137,  29  Hun,  594. 

857  Goddard  v.  Stiles,  90  N.  Y.  199,  206. 

868  Note  on  priority  of  receiverships  in  supplementary  proceedings, 
see  11  Ann.  Cas.  360. 
859  Youngs  v.  Klunder,  27  State  Rep.  32,  7  N.  Y.  Supp.  498. 
seoFessenden  v.  Woods,  16  Super.  Ct.  (3  Bosw.)  550. 
861  Bamberger  v.  Fillebrown,  12  Misc.  328,  33  N.  Y.  Supp.  614. 

N.  Y.  Prac— 212. 
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veyance  set  aside  in  a  creditor's  suit  by  the  prior  judgment 
creditor  but  the  one  last  instituting  proceedings.*^^ 

§  2428.     Compensation. 

Compensation  of  the  receiver  may  be  fixed  by  the  court,  and 
is  not  limited  by  any  statute.*"* 

862  Phillips  V.  O'Connor,  1  City  Ct.  R.  372. 

863  Baldwin  v.  Eazler,  34  Super.  Ct.  (2  J.  &  S.)  274. 
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ART.  I.     DEFINITION,   NATURE,  AND   CLASSIFICATION. 
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Classification  of  actions,  §  2430. 

(1)  Actions  to  reach  property  not  subject  to  execution. 

(2)  Actions  in  aid  of  an  execution. 

(3)  Actions  against  insolvent  estate  by  persons  not  holding 
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Docketing  of  judgment,  §  2443. 
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Interest  as  next  of  kin,  §  2459. 

Rents  and  profits,  §  2460. 

Excise  license,  §  2461. 

Patented  inventions,  §  2462. 

Cause  of  action,  §  2463. 

Right  conferred  by  statute,  §  2464. 
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Code  provision,  |  2481. 

Exhaustion  of  remedy  at  law,  §  2482. 

Procedure,  §  2483. 

Violation  of  injunction,  §  2484. 

Vacation,  §  2485. 
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In  Code  actions,  §  2490. 

In  actions  to  reach  surplus  income,  §  2491. 
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In  actions  to  remove  an  obstruction,  §  2492. 

Money  judgment. 

Interlocutory  judgment. 

Time  of  rendition,  §  2493. 

Reaching  interest  in  land  contract,  §  2494. 

Conformity  to  relief  prayed  for,  §  ^495. 
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ART.  III.     ACTIONS  AGAINST   INSOLVENT    ESTATES. 

Statutes,  §  2498. 

Conditions  precedent,  §  2499. 

Necessity  that  fraud  exist,  §  2500. 

Who  may  sue,  §  2501. 

Defendants,  §  2502. 
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Judgment,  §  2504. 

Bringing  of  action  by  creditor  as  election  of  remedies,  §  2505. 


ART.  I.     DEFINITION,  NATURE,  AND  CLASSIFICATION. 

§  2429.     Code  definition. 

A  "judgment  creditor's  action"  is  defined  by  the  Code  as 
an  action  brought  as  prescribed  in  article  one  of  title  four  of 
chapter  fifteen  of  the  Code,  or  any  other  action,  brought  by  a 
judgment  creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money.^ 

§  2430.     Classification  of  actions. 

In  order  to  understand  the  rules  relating  to  the  actions  now 
under  consideration,  it  is  necessary  to  classify  the  actions, 
since  the  rules  relating  to  certain  kinds  of  creditors'  suits  do 
not  apply  to  other  kinds.  Furthermore  certain  actions  are 
often  referred  to  as  judgment  creditors'  actions  which  are  in 
reality  actions  by  simple  contract  creditors. 

(1)  Actions  to  reach  property  not  subject  to  execution. 

There  are  two  kinds  of  creditors'  suits  to  reach  property  not 
subject  to  execution.     The  one  is  regulated  entirely  by  the 

1  Code  Civ.  Proc.  §  3343,  subd.  14. 
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Code  and  the  other  in  part  by  section  78  of  the  Real  Property- 
Law. 

Sections  1871  to  1879  of  the  Code  relate  to  creditors'  suits 
as  regulated  by  the  Code.  The  Code  provisions  apply  only  to 
creditors'  bills  strictly,  where  the  only  claim  to  relief  is  that 
the  remedy  at  law  is  exhausted.  They  leave  untouched  the 
common-law  powers  ia  reference  to  fraudulent  trusts  and  con- 
veyances.^ Section  1871  'of  the  Code  provides,  inter  alia,  as 
follows:  "The  judgment  creditor  may  maintain  an  action 
against  the  judgment  debtor,  and  any  other  person,  to  compel 
the  discovery  of  any  thing  in  action  or  other  property  be- 
longing to  the  judgment  debtor,  and  of  any  monej'^,  thing  in 
action,  or  other  property  due  to  him,  or  held  in  trust  for  him; 
to  prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  to  any  other  person;  and  to  procure  satis- 
faction of  the  plaintiff's  demand."  Section  1878  provides  as 
follows:  "A  discovery  may  be  compelled  in  an  action, 
*  *  *  by  directing  the  person,  required  to  make  it,  to  ap- 
pear before  the  court,  or  a  referee  appointed  by  it,  and  to  be 
examiaed  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.  But  this  section  does  not  affect  the  right  of 
the  plaintiff,  io  cause  the  deposition  of  a  defendant  to  be  taken, 
as  prescribed  in  article  first  of  title  third  of  chapter  ninth  of 
this  act."  A  discovery  is  'ordinarily  obtained,  however,  by 
supplementary  proceedings.^  In  this  class  of  Code  actions  it 
is  always  necessary  to  obtain  a  judgment,  to  issue  execution 
to  the  proper  county  as  provided  for  in  section  1873  of  the 
Code,  and  to  have  the  execution  returned  wholly  or  partly  un- 
satisfied prior  to  the  commencement  of  suit.'* 

Section  78  of  the  Eeal  Property  Law  provides  as  follows : 

2Chautauque  County  Bank  v.  White,  6  N.  Y.  (2  Seld.)   236,  252. 

8  But  notwithstanding  the  relief  afforded  by  the  Code  to  a  judgment 
creditor  by  supplementary  proceedings,  his  right  to  an  action  upon 
grounds  which  formerly  would  have  sustained  a  creditor's  bill'  to  obtain 
discovery  of  property  concealed,  withheld  and  transferred  In  fraud  of 
creditors,  is  still  preserved.  Hart  t.  Albright,  28  Abb.  N.  C.  74.  18  N. 
y.  Supp.  718. 

*  See  post,  §§  2436-2447. 
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"Where  a  trust  is  created  to  receive  the  rents  and  profits  of 
real  property,  and  no  valid  direction  for  accumulation  is  given, 
the  surplus  of  such  rents  and  profits,  beyond  the  sum  necessary 
for  the  education  and  support  of  the  beneficiary,  shall  be  lia- 
ble to  the  claims  of  his  creditors  in  the  same  manner  as  other 
personal  property  which  cannot  be  reached  by  execution. "° 
This  statute  authorizes  a  creditor's  suit  to  reach  property  not 
subject  to  execution.  It  provides  for  a  creditor's  suit  proper, 
with  the  obtaining  of  judgment  and  issuance  and  return  of 
execution  as  a  condition  precedent.* 

(2)  Actions  in  aid  of  an  execution.     The  second  class 

of  cases  to  be  considered  are  often  termed  "actions  in  the 
nature  of  creditors'  suits."  They  are  "in  the  nature"  of  cred- 
itors' suits  because  ordinarily  an  execution,  though  it  must  be 
issued,  need  not  be  returned  before  commencing  the  suit.  A 
return  is  necessary  where  the  action  is  brought  to  reach  as- 
sets not  subject  to  execution  but  not  where  the  action  is 
merely  to  remove  an  obstruction  to  the  enforcement  of  a  judg- 
ment against  property  which  is  subject  to  execution.''  This 
class  of  actions  in  aid  of  an  execution,  to  remove  an  obstruc- 
tion to  the  enforcement  of  the  execution,  depend  on  the  es- 
tablished rules  of  courts  of  equity,  as  distinguished  from  the 
Code  rules.'  The  creditor  is  not  obliged  to  resort  to  the 
remedy  prescribed  by  the  Code.  He  may,  notwithstanding 
its  enactment,  bring  an  action  under  the  general  equitable 
authority  of  the  court  in  aid  of  his  execution,  to  remove  such 
unlawful  dispositions  of  the  debtor's  property  as  may  render 

6  For  a  construction  of  this  statute,  see  post,  §  2436,  subd.  2;  § 
2454.  Complaint,  see  post,  §  2468.  Variance,  see  post,  §  2470.  Lien, 
see  post,  §  2475,  last  sentence.     Judgment,  see  post,  §  2491. 

6  See  post,  §  2454. 

T  If  It  only  appear  that  there  is  a  fund  not  leviable,  which  should  be 
applied,  the  complaint  sliould  be  dismissed.  McCaffrey  v.  Hickey,  66 
Bash.  489. 

s  Easton  Nat.  Bank  v.  BufCalo  Chemical  Works,  48  Hun,  557,  561,  1 
N.  Y.  Supp.  250;  Koechl  v.  Leibinger  &  Oehm  Brew.  Co.,  26  App.  Div. 
573,  579,  50  N.  Y.  Supp.  568;  Creteau  v.  Foote  &  Thorne  Glass  Co.,  54 
App.  Div.  168,  172,  66  N.  Y.  Supp.  370;  Stetson  v.  Hopper,  60  App.  Div. 
277,  70  N.  Y.  Supp.  170. 
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the  execution,  while  they  exist,  ineffectual.  The  action  is 
usually  brought  to  set  aside  a  fraudulent  conveyance.  Judg- 
ment creditors,  in  pursuing  their  remedy  against  lands  fraud- 
ulently conveyed,  have  the  choice  of  three  proceedings.  They 
may  sell  on  execution  and  leave  the  purchaser,  after  the  title 
becomes  perfect  by  sheriff's  deed,  to  contest  defendant's  title 
in  an  action  of  ejectment;  or,  second,  after  issuing  execution 
they  may  sue  to  remove  the  fraudulent  obstruction  and  await 
the  result  of  the  action  before  selling;  or,  third,  they  may, 
after  execution  unsatisfied,  bring  a  creditor's  suit  and  procure 
a  sale  by  a  receiver  or  other  officer,  and  an  application  of  the 
proceeds.®  Plaintiff  may  sell  the  lands  on  execution  pending 
the  action  without  affecting  his  right  to  proceed  with  the  ac- 
tion to  obtain  a  judgment  removing  the  cloud  on  title.^" 

Where  there  has  been  a  fraudulent  disposition  of  the  debt- 
or's property,  plaintiff  may  either  (1)  sue  after  the  return  of 
an  execution  unsatisfied  and  have  a  receiver  appointed  to  take 
possession  of  the  debtor's  property,  or  (2)  sue  after  the  issue 
but  before  the  return  of  the  execution  to  set  aside  the  obstruc- 
tions to  the  execution  and  then  proceed  to  sell  under  the  exe- 
cution without  the  appointment  of  any  receiver.^^ 

The  right  to  have  obstructions  removed  is  not  limited  to 
cases  of  fraud  but  reaches  any  case  where  the  obstruction  is 
improper.  For  instance,  the  judgment  creditor  of  an  heir  of 
one  who  in  his  lifetime,  while  non  compos  mentis,  executed  a 
conveyance  of  real  estate,  may  maintain  an  action,  in  aid  of 

sErickson  v.  Quinn,  15  Abb.  Pr.  (N.  S.)  166;  Hillyer  v.  Le  Roy,  179 
N.  Y.  369,  376.  Fraudulent  mortgage.  Guilford  v.  Mills,  44  State  Rep. 
358,  18  N.  Y.  Supp.  275.  The  creditor  may,  but  is  not  bound  to,  file 
a  bill  to  set  aside  the  conveyance.  Chautauque  County  Bank  v.  Risley, 
19  N.  Y.  369;  Bergen  v.  Carman,  79  N.  Y.  146;  Fuller  v.  Brown,  76 
Hun,  557,  28  N.  Y.  Supp.  189.  In  either  case,  It  must  be  shown  that 
the  conveyance  was  made  to  defraud  creditors,  was  executed  in  bad 
faith,  and  left  the  judgment  debtor  insolvent.  Maders  v.  Whallon,  74 
Hun,  372,  56  State  Rep.  327,  26  N.  Y.  Supp.  614.  The  existence  of  a 
remedy  by  execution  is  not  a  bar  to  a  creditor's  bill  when  it  is  claimed 
that  the  property  belonged  to  others.    Gillett  v.  Staples,  16  Hun,  587. 

loBrickson  v.  Quinn,  15  Abb.  Pr.   (N.  S.)   166. 

11  See  Bowe  v.  Arnold.  31  Hun,  256. 
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his  judgment,  to  set  aside  the  conveyance.^''  And  a  creditor's 
suit  will  lie  to  set  aside  a  chattel  mortgage  made  by  the  judg- 
ment debtor  which  is  void  for  want  of  filing,  and  this  without 
first  obtaining  the  appointment  of  a  receiver  in  supplementary 
proceedings.^^  So  the  obstruction  need  not  be  a  fraudulent 
"conveyance."  Thus,  an  action  in  aid  of  an  execution  may 
be  brought  to  set  aside  a  preceding  fraudulent  judgment.^* 
"Personal"  property  fraudulently  transferred  may  be  reached 
as  well  as  "real"  property,^^  hut  where  property  transferred 
to  defendant  by  a  bill  of  sale  is  entirely  destroyed  by  fire 
while  still  in  the  assignor's  possession,  an  action  does  not  lie 
to  set  aside  the  bill  of  sale  as  in  fraud  of  creditors.^® 

To  entitle  a  plaintiff  to  maintain  an  action  to  set  aside  the 
conveyance  of  his  debtor,  it  is  essential  that  he  should  estab- 
lish his  character  as  judgment  creditor  of  the  fraudulent  gran- 
tor, and  the  fact  that  the  conveyances  challenged  as  fraudu- 
lent were  so  in  fact,  and  stood  in  the  way  of  the  collection  of 
his  judgment.^^  But  a  specific  finding  that  a  defendant  was 
insolvent  at.  the  date  of  an  assignment  is  not  necessary  to  sup- 
port a  judgment  setting  it  aside  as  not  made  in  good  faith 
where  his  fraudulent  intent  is  found  as  a  faet.^'  If  it  does 
not  appear  that  any  determination  of  the  court  as  to  the  valid- 
ity of  the  incumbrances  would  enable  plaintiffs  to  subject  the 
property  to  sale,  the  action  cannot  be  sustained  as  a  bill  to 
remove  obstructions  to  the  remedy  at  law."  Equity  has  juris- 
diction to  set  aside  a,  fraudulent  conveyance  of  lands  situated 

12  Booth  V.  Fuller,  35  App.  Dlv.  117,  54  N.  Y.  Supp.  670. 

IS  The  judgment  creditor  can  take  the  same  proceedings  as  to  per- 
sonal, as  to  real,  property,  and  It  matters  not  whether  the  conveyance 
is  invalid  because  fraudulent  or  invalid  for  any  other  cause.  Webb 
V.  Staves,  1  App.  Div.  145,  37  N.  Y.  Supp.  414. 

14  Easton  Nat.  Bank  v.  Buffalo  Chemical  Works,  48  Hun,  557,  1  N. 
Y.  Supp.  250. 

15  McClosky  V.  Stewart,  63  How.  Pr.  137. 

lePutzel  V.  Schulhof,  59  Super.  Ct.  (27  J.  &  S.)  88,  13  N.  Y.  Supp, 
231. 

17  Carpenter  v.  Osbom,  102  N.  Y.  552,  558. 

18  Vollkommer  v.  Cody,  177  N.  Y.  124,  130. 
isCrippen  v.  Hudson,  13  N.  Y.   (3  Kern.)   161. 
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without  the  state.^°  A  creditor  may  sue  to  set  aside  an  al- 
leged fraudulent  conveyance  although  a  judgment  in  an  action 
between  the  parties  to  the  conveyance  or  mortgage  has  af- 
firmed the  validity  of  the  deed  or  mortgage."^ 

Section  74  of  the  Real  Property  Law  provides,  inter  alia,  as 
follows:  "A  grant  of  real  property  for  a  valuable  considera- 
tion, to  one  person,  the  consideration  being  paid  by  another, 
is  presumed  fraudulent  as  against  the  creditors,  at  that  time, 
of  the  person  paying  the  consideration,  and,  unless  a  fraudu- 
lent intent  is  disproved,  a  trust  results  in  favor  of  such  credit- 
ors, to  an  extent  necessary  to  satisfy  their  just  demands.  "^^ 
An  action  by  a  creditor  to  enforce  such  trust  is  not  an  ordi- 
nary creditor's  action  within  the  rule  that  plaintiff  must  show 
his  remedy  at  law  to  be  exhausted  by  the  return  of  an  exe- 
cution wholly  or  partly  unsatisfied.^' 

(3)  Actions   against  insolvent  estate  by  persons  not 

holding  judgments.  Actions  brought  pursuant  to  section  seven 
of  the  Personal  Property  Law  or  section  two  hundred  and 
thirty-two  of  the  Real  Property  Law  by  representatives,  or  by 
the  creditors,  of  an  insolvent  estate,  in  which  cases  no  judg- 
ment is  required  as  a  condition  precedent,  while  not  even  in 
the  nature  of  "judgment"  creditors'  suits,^*  are  so  often  re- 
ferred to  as  creditors'  suits,  that  it  has  been  deemed  proper  to 
consider  such  actions  in  a  separate  article  in  this  chapter.^" 

(4)  Actions  in  aid  of  an  attachment.     An  action  by  a 

sheriff  in  aid  of  an  attachment,  which  is  in  the  nature  of  a 
creditor's  suit,  has  been  treated  of  in  a  preceding  volume.^^ 

§  2431.    Action  against  domestic  corporation. 

The  Code  article  as  to  creditors'  suits  does  not  apply  to  a 

20  Kirdahi  v.  Basha,  36  Misc.  715,  74  N.  Y.  Supp.  383. 

21  Brooks  V.  Wilson,  125  N.  Y.  256,  263. 

22  For  application  of  this  statute,  see  post,  §  2436,  subd.  3;  §  2455. 

23  That  such  actions  are  not,  strictly  speaking,  creditors'  suits,  see 
Fox  V.  Moyer,  54  N.  Y.  125,  and  McCartney  v.  Bostwick,  32  N.  Y.  53. 

2*  West  Troy  Nat.  Bank  v.  Levy,  127  N.  Y.  549. 
25  See  post,  §§  2498-2505. 
28  Volume  2,  pp.  1493-1498. 
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case  where  the  judgment  debtor  is  a  corporation  created  by  or 
under  the  laws  of  this  state,^'  but  this  does  not  preclude  an 
action  in  equity,  not  based  on  the  Code,  against  such  a  corpo- 
ration.^' "Where  an .  execution  against  a  corporation  is  re- 
turned unsatisfied,  the  creditor  may  sequester,  under  section 
1784  of  the  Code,  or  may  proceed,  under  the  general  equitable 
jurisdiction  of  the  court,  to  set  aside  the  fraudulent  convey- 
ance.^' 

§  2432.    Election  of  remedies. 

A  creditor's  suit  is  brought  to  aid  the  collection  of  a  judg- 
ment. The  question  arises  as  to  when  a  resort  to  another  rem- 
edy will  preclude  the  commencement,  or  the  further  continu- 
ance, of  a  creditor's  suit.  The  issuance  of  a  second  execution 
is  not  an  election,^"  nor  is  a  sale  of  the  lands  on  the  first  exe- 
cation,  pending  the  suit  to  remove  an  obstruction  to  the  en- 
forcement of  the  judgment.^^  The  action  is  not  defeated  by 
obtaining  a  judgment  on  the  first  judgment.^^  So  a  creditor's 
suit  and  supplementary  proceedings,  are  concurrent  remedies 
and  both  may  be  prosecuted  where  no  abuse  is  shown.'''  And 
a  mortgagee  having  judgment  at  law  on  the  bond  may  proceed 
thereon  by  creditor's  bill  without  foreclosing  the  mortgage, 
except  where,  by  sale  on  execution,  or  otherwise,  the  land  has 
been  transferred  and  become  the  primary  fund  for  the  pay- 
ment of  the  debt.^* 

§  2433.     Whether  action  based  on  contract. 

A  creditor's  suit  is  not  an  action  based  on  contract.'" 

2T  Code  Civ.  Proc.  §  1879. 

28Easton  Nat.  Bank  v.  Buffalo  Chemical  Works,  48  Hun,  557,  1  N. 
Y.  Supp.  250;  Creteau  v.  Foote  &  Tliorne  Glass  Co.,  54  App.  Div.  168, 
171,  66  N.  Y.  Supp.  370. 

2a  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338.  44  N.  Y. 
Supp.   54, 

so  See  post,  §  2446. 

SI  Erickson  v.  Quinn,  15  Abb.  Pr.   (N.  S.)  166. 

82  Bates  V.  I.,yons,  7  Paige,  85. 

33  Gates  V.  Young,  17  Wkly.  Dig.  551. 

3*  Palmer  v.  Poote,  7  Paige,  437. 

ssAlbro  V.  Rood,   24  Hun,  72. 
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§  2434.    Leave  to  sue. 

A  creditor's  suit  is  not  an  action  on  a  judgment,  within  the 
Code  provision  which  forbids  actions  on  judgments  without 
leave  of  court. ^' 

ART.  ir.     CONDITIONS     PRECEDENT    AND    PROCEDURE     IN    AC- 
TIONS  BY  "JUDGMENT"  CREDITORS. 

(A)     SCOPE  OF  ARTICLE. 

§  2435.  This  article  includes  questions  relating  to  condi- 
tions precedent  and  procedure  in  the  actions  brought  by 
"judgment"  creditors. 

(B)     EXHAUSTION  OF  REMEDY  AT  LAW. 

§  2436.    Necessity  in  general. 

The  general  rule  is  that  the  remedy  at  law  must  be  exhausted 
before  resort  is  had  to  a  creditor's  action.^'  This  means  not 
only  that  plaintiff  must  recover  a  judgment  and  issue  an  exe- 
cution but  also  that  such  execution  must  be  returned  wholly 
or  partly  unsatisfied.  An  action  which  may  be  maintained, 
without  such  steps  being  taken,  is  not,  strictly  speaking,  a 
creditor's  action,  and  is  often  referred  to  as  an  action  "in  the 
nature  of  a  creditor's  action."  The  necessity  for  exhausting 
the  remedy  at  law  will  be  treated  of  in  this  section  according 
to  the  nature  of  the  creditor's  action. 

1.  If  the  creditor's  suit  is  based  on  the  Code  provisions,  the 
Code  expressly  requires  the  obtaining  a  judgment  and  the  is- 
suance and  return  of  execution  against  property,  as  a  condi- 
tion precedent  to  maintaining  the  action.^*  Such  conditions 
precedent  cannot  be  dispensed  with  in  such  an  action  though 

8«  Dunham  v.  Nicholson,  4  Super.  Ct.  (2  Sandf.)   636. 

"Geery  v.  Geeix  63  N.  Y.  252;  Burnett  v.  Gould,  27  Hun,  366;  Cor- 
nell V.  Savage,  49  App.  Dlv.  429,  63  N.  Y.  Supp.  540;  Montgomery  v. 
Boyd,  60  App.  Dlv.  133,  137,  70  N.  Y.  Suppu  139. 

38  Code  Civ.  Proc.  §§  1871,  1872.  Mechanics'  &  Traders'  Bank  v. 
fiakin,  51  N.  Y.  519;  Kerr  v.  Dildine,  6  State  Ti«p.  163,  26  Wkly.  Dig. 
70;  Harvey  v.  Brisbin,  143  N.  Y.  151. 
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it  may  be  made  to  appear  by  evidence  that  no  benefit  would 
result  to  the  creditor  from  them.^' 

2.  If  the  creditor's  suit  is  to  reach  the  surplus  income  of  a 
trust,  the  same  conditions  precedent  are  necessary,  and  they 
cannot  be  dispensed  with  under  any  considerations.*"  At  any 
event,  it  is  no  excuse  for  not  recovering  judgment  and  issuing 
execution  that  the  action  to  recover  a  money  judgment  was  en- 
joined during  its  pendency  by  an  order  in  bankruptcy  pro- 
ceedings against  the  debtor,  where  such  order  is  not  clearly 
shown  to  have  been  made  without  the  creditor's  procurement 
or  consent,  and  where  it  is  not  shown  that  he  made  any  rea- 
sonable effort  to  vacate  or  modify  the  injunction  order.*^ 

3.  If  the  action  is  brought  to  enforce  a  resulting  trust,  as 
authorized  by  section  seventy-four  of  the  Real  Property  Law,*^ 
the  remedy  at  law  must  be  exhausted.*^ 

4.  If  the  action  is  based  on  the  allegation  that  the  debtor 
possesses  property  which,  in  its  nature,  is  liable  to  seizure  and 
sale  on  execution,  but  that  by  fraudulent  incumbrances  on,  or 
conveyances  of,  the  same,  the  execution  cannot  be  enforced, 
and  the  aid  of  chancery  is  invoked  to  remove  the  conveyances 
or  incumbrances  so  that  the  process  at  law  may  be  effectually 
enforced,  it  is  indispensable  that  the  execution  should  have 
been  issued  but  not  that  it  should  have  been  returned  ;**  though 

39Estes  V.  "Wilcox,  67  N.  Y.  264;   Adsit  v.  Butler,  87  N.  Y.  585. 

*o  It  is  immaterial  that  the  beneficiary  of  the  trust  is  without  the 
jurisdiction  of  the  court.  Dittmar  v.  Gould,  60  App.  Div.  94,  ,  69  N. 
Y.  Supp.  708.  In  this  case  the  question  as  to  the  necessity  of  a  judg- 
ment and  execution  returned  unsatisfied  is  exhaustively  considered  in 
the  able  opinions  of  McLaughlin,  J.,  and  Van  Brunt,  P.  J.  There  are 
dissenting  opinions  by  O'Brien,  J.,  and  Ingraham,  J.  See,  also,  Butler 
V.  Baudouine,  84  App.  Div.  215,  82  N.  Y.  Supp.  773,  which  holds  that 
trustee  in  bankruptcy,  not  being  a  "judgment"  creditor,  cannot  reach 
surplus. 

*i  Brown  v.  Barker,  68  App.  Div.  592,  599,  74  N.  Y.  Supp.  43. 

*2  See  ante,  §  2430,  subd.  2,  last  paragraph. 

*3  Mandeville  v.  Campbell,  45  App.  Div.  512,  61  N.  Y.  Supp.  443. 

"Chautauque  County  Bank  v.  White,  6  N.  Y.  (2  Seld.)  236,  252; 
McBlwain  v.  Willis,  9  Wend.  548;  Steffin  v.  Steffln,  4  Civ.  Proc.  R. 
(Browne)  179;  Bostwick  v.  Scott,  40  Hun,  212,  215;  Easton  Nat.  Bank 
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where,  in  an  action  by  more  than  one  creditor  or  where  the 
action  is  brought  by  one  in  behalf  of  all,  a  receivership  of  the 
debtor's  property  is  demanded,  then  it  would  seem  that  the 
return  of  an  execution  wholly  or  partly  unsatisfied  is  a  condi- 
tion precedent.  In  the  former  case,  a  return,  it  has  been  held, 
is  fatal  to  the  relief  sought,*^  but  it  would  seem  that  this  rule 
is  limited  to  personal  property  sought  to  be  reached.*"  Exe- 
cution must  be  "issued,"  even  where  a  vain  and  useless  act, 
in  actions  to  set  aside  a  fraudulent  conveyance.*^  But  there 
is  a  line  of  cases  holding  that,  where  it  is  sought  to  set  aside 
a  conveyance  as  fraudulent,  the  prerequisites  of  a  judgment 
and  execution  returned  unsatisfied  may  be  dispensed  with 
where  the  situation  is  such  as  to  render  it  impossible  for  plain- 
tiff to  recover  a  judgment  on  which  execution  could  be  is- 
sued.** But  the  failure  to  secure  a  judgment  is  not  excused 
by  the  fact  that  defendant  kept  himself  concealed  out  of  the 
state  to  avoid  service,*^  nor  because  of  the  fact  that  the  ap- 
pointment of  a  receiver  is  necessary  to  preserve  property  from 
misappropriation  and  waste  pending  litigation,'"  nor  because 
the  debtor  is  an  insolvent  corporation  and  has  conveyed  its 
property  in  violation  of  the  statute."^ 

V.  Buffalo  Chemical  Works,  48  Hun,  557,  1  N.  Y.  Supp.  250.  See,  also, 
Stetson  V.  Hopper,  60  App.  Div.  277,  70  N.  Y.  Supp.  170. 

45  Mechanics'  &  Traders'  Bank  v.  Dakin,  51  N.  Y.  519,  522;  Adsit  t. 
Butler,  87  N.  Y.  585,  587. 

48  This  is  on  the  theory  that  the  lien  on  real  estate  fraudulently  con- 
veyed is  created  by  the  docketing  of  the  judgment  but  that  there  is  no 
lien  on  personal  property  except  when  execution  is  issued  and  that  a 
return  of  the  execution  terminates  such  lien.  Buswell  v.  LIncks,  8 
Daly,  518.  See,  also,  Royer  Wheel  Co.  v.  Fielding,  31  Hun,  274;  Booth 
V.  Puller,  35  App.  Div.  117,  54  N.  Y.  Supp.  670. 

47  Adsit  V.  Butler,  87  N.  Y.  585.  There  is  no  distinction  in  this  re- 
spect between  judgments  at  law  and  in  equitable  actions.  Geery  v. 
Geery,  63  N.  Y.  252. 

*s  National  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241;  followed 
in  Patchen  v.  Rofkar,  12  App.  Div.  475,  42  N.  Y.  Supp.  35,  52  App.  Div. 
367,  65  N.  Y.  Supp.  122;  Le  Fevre  v.  Phillips,  81  Hun,  232,  30  N.  Y. 
Supp.  709. 

•»»  Sloan  V.  Waring,  55  How.  Pr.  62,  which  held,  however,  that  com- 
plaint should  not  be  dismissed. 

50. 61  Adee  V.  Bigler,  81  N.  Y.  349. 
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§  2437.    Exhaustion  of  remedy  against  several  defendants. 

It  has  been  held  that  where  the  claim  is  against  joint  debt- 
ors, judgment  must  be  recovered  against  all  of  them,  including 
the  estate  of  the  deceased."^  It  has  also  been  held  that  where 
a  creditor  sues  joint  debtors  and  recovers  judgment  against 
one,  he  is  not  obliged  to  prosecute  the  suit  to  judgment  against 
the  other  before  bringing  a  creditor's  action,  but  he  may  do 
so  at  once  upon  the  issue  and  return  unsatisfied  of  an  execu- 
tion against  the  judgment  debtor.^^  The  true  rule  seems  to 
be  that  a  judgment  recovered  on  service  of  the  summons  on 
one  of  two  persons  jointly  liable,  followed  by  an  execution 
against  the  joint  property  returned  nulla  bona,  is  sufScient  to 
support  an  action  .by  the  judgment  creditor  to  set  aside  an  as- 
signment by  the  joint  debtors  as  fraudulent  and  to  reach  joint 
assets;'**  but  that  the  separate  property  of  the  defendant  not 
served  cannot  be  reached. 

If  the  liability  is  several,  or  joint  and  several,  judgment  need 
not  be  obtained  against  the  other  persons  liable  before  bring- 
ing a  creditor's  suit  against  the  debtor  as  against  whom  the 
remedy  at  law  has  been  exhausted.  For  instance,  where  judg- 
ment has  been  obtained  against  one  partner  on  a  note  signed 
by  the  firm  and  indorsed  by  a  third  person,  and  the  remedy 
at  law  against  him  has  been  exhausted,  an  action  to  set  aside 
a  conveyance  by  him  as  fraudulent  may  be  maintained  without 
attempting  to  enforce  the  remedy  at  law  against  the  other  par- 
ties to  the  note.^^  So  a  judgment  creditor  may  maintain  an 
action  to  reach  assets  belonging  to  the  estate  of  one  of  the  de- 
ceased partners  against  whom  he  has  recovered  judgment 
without  showing  that  he  has  exhausted  his  remedy  at  law 
against  the  survivor.^* 

If  defendants  are  jointly  liable,  and  a  judgment  has  been 
recovered  on  service  of  summons  on  all  of  them,  the  remedy 

52Voorliees  v.  Howard,  4  Abb.  Ct.  App.  Dec.  503,  4  Keyes,  371. 
csHiler  v.  Hetterick,  5  Daly,  33;   Billhofer  v.  Heubach,  15  Abb.  Pr. 
143. 
54  King  V.  Baer,  31  Misc.  308,  64  N.  Y.  Supp.  228. 
6S  Clarkson  v.  Dunning,  22  State  Rep.  73,  4  N.  Y.  Supp.  430. 
us  Tuthill  V.  Goss,  69  State  Rep.  454,  35  N.  Y.  Supp.  136. 
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by  execution  must  be  exhausted  against  all  the  defendants  be- 
fore resorting  to  equity.^'  If  only  a  part  have  been  served 
with  summons,  an  execution  must  be  issued  against  the  joint 
property  of  all  and  against  the  separate  property  of  those 
served,  and  then,  if  that  is  ineffectual,  a  creditor's  action  will 
lie  to  reach  any  property  belonging  to  any  of  the  joint  debtors 
and  also  the  separate  property  of  all  except  those  not  served.^* 

If  separate  judgments  are  recovered  against  persons  jointly 
and  severally  liable,  the  remedy  at  law  need  not  be  exhausted 
on  all  the  judgments  before  proceeding  against  the  judgment 
debtor  against  whose  property  the  remedy  at  law  has  been  ex- 
hausted."' 

A  judgment  against  a  person  as  an  individual  will  not  sup- 
port a  creditor's  suit  to  reach  firm  assets.'" 

The  rules  laid  down  in  this  section  are  all  subject  to  this 
exception,  i.  e.,  if  a  defendant  is  a  mere  surety,  the  remedy  at 
law  need  not  be  exhausted  as  against  him.*^ 

§  2438.    Supplementary  proceedings  as  condition  precedent. 

Supplementary  proceedings  are  not  a  condition  precedent  to 
a  creditor's  suit.'^ 

§  2439.    Imprisonment  under  body  execution. 

A  creditor  who  has  taken  the  debtor  under  a  body  execution 
cannot  bring  a  creditor's  suit  while  the  debtor  is  confined 
thereunder."^ 

6T  Child  V.  Brace,  4  Paige,  309,  316. 

ssBillhofer  v.  Heubach,  15  Abb.  Pr.  143;  Field  v.  Chapman,  15  Abb. 
Pr.  434;  Field  v.  Hunt,  24  How.  Pr.  463. 

69  Austin  V.  Figueira,  7  Paige,  56.     , 

soLewishon  v.  Drew,  15  Hun,  467. 

81  Speiglemyer  v.  Crawford,  6  Paige,  254;  Baker  v.  Potts,  73  App. 
Div.  29,  76  N.  Y.  Supp.  406. 

62  Pope  V.  Cole,  55  N.  Y.  124. 

63  Stilwell  V.  Van  Epps,  1  Paige,  615. 

N.  Y.  Prac— 213. 
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§  2440.    Kind  of  judgment. 

The  judgment  must  be  a  money  judgment  but  it  is  imma- 
terial that  it  was  rendered  in  an  equitable  action.^* 

Judgment  in  rem.    A  judgment  in  rem  is  not  sufficient 

to  sustain  the  action  since  no  execution  can  be  issued  thereon."' 

Judgment  of  federal  court  or  of  foreign  court.  A  for- 
eign judgment  or  a  judgment  of  a  court  of  the  United  States 
is  not  such  a  judgment  as  will  support  the  action.*" 

Judgment  of  justice  of  the  peace.  A  justice's  judg- 
ment must  be  docketed  in  the  county  clerk's  office  and  an  exe- 
cution issued  on  the  transcript  of  the  judgment.  An  action 
cannot  be  sustained  upon  a  justice's  judgment  not  docketed 
with  the  county  clerk,  even  after  execution,  issued  by  the  jus- 
tice, and  returned  nulla  bona."^ 

§  2441.    Time  of  recovery  of  judgment. 

A  judgment  recovered  after  the  service  of  the  complaint, 
and  before  answer,  is  insufficient."' 

§  2442.    Judgment  against  executor. 

A  decision  of  the  court  of  appeals  that  a  judgment  recov- 
ered against  an  executor  was  not  sufficient  to  enable  the  cred- 
itor to  sue  to  set  aside  a  fraudulent  conveyance  by  the  testa- 
tor"' does  not  state  the  present  law  since,  in  such  a  case,  since 
1889,  a  creditor  without  judgment  may  sue  to  set  aside  the 
conveyance.''" 

«*  Geery  v.  Geery,  63  N.  Y.  252,  257. 

65  So  held  where  judgment  was  obtained  against  a  nonresident,  on 
attachment  of  its  property.  Thomas  v.  Merchants'  Bank,  9  Paige,  216; 
Capital  City  Bank  v.  Parent,  134  N.  Y.  527. 

66  Tarbell  v.  Griggs,  3  Paige,  207.  Where  the  creditor  has  recovered 
a  judgment  in  another  state,  Ms  right  to  sue  to  set  aside  a  deed  in 
this  state  does  not  accrue  until  the  recovery  of  judgment  here.  Weaver 
V.  Haviland,  68  Hun,  376,  52  State  Rep.  311,  22  N.  Y.  Supp.  1012. 

67  Henderson  v.  Brooks,  3  T.  &  C.  445;  Crippen  v.  Hudson  13  N.  Y, 
C3  Kern.)  161. 

68  BrinkerhofC  v.  Brown,  4  Johns.  Ch.  671. 

69  Liohtenberg  v.  Herdtfelder,  103  N.  Y.  302. 

70  See  post,  §§  2498-2505. 
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§  2443.    Docketing  of  judgment. 

The  judgment  on  which  the  action  is  based  must  be  dock- 
eted, irrespective  of  whether  it  awards  legal  or  equitable  re- 
lief.'^ Furthermore,  it  must  be  docketed  while  the  judgment 
debtor  is  living.  Filing  a  transcript  in  the  county  clerk's  of- 
fice, after  the  death  of  the  judgment  debtor,  does  not  create  a 
lien  on  his  real  estate  so  as  to  be  the  foundation  of  a  creditor's 
suit.'^  But  the  judgment  need  not  be  docketed  in  the  county 
where  the  land  is  situated  and  the  action  is  brought,  if  it  is 
docketed  in  the  county  where  defendant  resides.''' 

If  the  action  is  based  on  a  justice's  judgment,  a  transcript 
must  have  been  filed  in  the  county  clerk's  office.'* 

§  2444.    Proceeding  on  two  or  more  judgments. 

A  creditor  having  two  judgments  against  his  debtor,  one 
taken  before  and  the  other  after  the  appointment  of  a  re- 
ceiver in  supplementary  proceedings  against  such  debtor,  may 
bring  a  creditor's  suit  on  them  both  to  set  aside  a  fraudulent 
mortgage.''  So  one  who  is  a  judgment  creditor  of  a  member 
of  a  firm,  individually,  and  also  of  the  firm,  may  base  his  ac- 
tion on  both  judginents,  where  he  sues  to  set  aside  an  assign- 
ment of  the  individual  property  of  each  member  of  the  firm 
and  also  of  the  partnership  property.'* 

§  2445.    Existence  and  validity  of  judgment. 

The  judgment  must  actually  exist  though  its  validity  can- 
not be  collaterally  attacked  except  where  void. 

TiGeery  v.  Geery,  63  N.  Y.  252.  Inasmuch  as  a  judgment  must  be 
docketed  before  an  execution  can  issue,  this  rule  would  seem  to  neces- 
sarily follow  from  the  rule  that  an  execution  must  be  issued.  Kamp 
V.  Kamp,  46  How.  Pr.  143. 

"Henderson  v.  Brooks,  3  T.  &  C.  445. 

'SLanahan  v.  Caffrey,  40  App.  Div.  124,  57  N.  Y.  Supp.  724;  Shaw 
V.  Dwight,  27  N.  Y.  244. 

"See  ante,  §  2440. 

75  Gere  v.  Dibble,  17  How.  Pr.  31. 

76  Genesee  County  Bank  v.  Bank  of  Batavia,  43  Hun,  295. 
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Collateral  attack.     The  judgment  cannot  be  attacked 


collaterally"  except  where  it  is  void  as  where  there  is  fraud  in 
recovering  it.'^ 

Appeal  from  judgment.     The  taking  of  an  appeal  from 

plaintiff's  judgment  may  be  set  up  as  a  defense,  if  there  has 
been  a  stay  of  proceedings. '° 

Effect  of  opening  judgment.    If  defendant  is  let  in  to 

defend  the  action  at  law,  leaving  the  judgment  to  stand  as  a 
security,  the  proceedings  in  equity  should  be  stayed  until  the 
final  decision  at  law.^°  If  the  judgment  is  set  aside  in  the 
court  where  it  was  recovered,  the  complaint  must  be  dis- 
missed.*^ 

§  2446.    Issuance  of  execution. 

The  action  may  be  based  on  the  return  of  an  execution 
unsatisfied,  notwithstanding  the  issuance  of  a  second  execu- 
tion,*2  unless  it  appears  that  the  sheriff  has  levied,  or  can 
levy,  on  property  sufficient  to  satisfy  the  judgment.*'  The 
assignee  of  a  judgment  on  which  an  execution  has  been  re- 
turned unsatisfied  need  not  issue  a  new  one  before  bringing 
the    action.**     So,    notwithstanding   five    years    have    elapsed 

"  Decker  v.  Decker,  108  N.  Y.  128,  134.  But  see  O'Connor  v.  Docen, 
50  App.  Div.  610,  64  N.  Y.  Supp.  206,  where  a  question  is  raised  as  to 
wlietber  a  judgment  by  confession  cannot  be  inquired  into. 

78  Richardson  v.  Trimble,  38  Hun,  409,  17  Abb.  N.  C.  210;  Carpenter 
V.  Osborn,  102  N.  Y.  552,  557. 

"  So  held  as  to  writ  of  error.     Smith  v.  Crocheron,  2  Edw.  Ch.  501. 

80  Drew  v.  Dwyer,  1  Barb.  Ch.  101. 

SI  Plaintiff  cannot  proceed  by  supplemental  complaint  on  another 
judgment  recovered  in  the  interim.  Butchers'  &  Drovers'  Bank  v. 
Willis,  1  Edw.  Ch.  645. 

82  A  second  execution,  issued  after  filing  the  bill,  and  a  levy  on 
property  insufficient  to  satisfy  the  judgment,  is  a  satisfaction  pro 
tanto  only,  and  will  not  bar  the  creditor's  bill  generally.  Cuyler  v. 
Moreland,  6  Paige,  273.  The  court  will  not  compel  the  creditor  to 
elect  between  his  bill  and  second  execution,  unless  it  is  shown  that  in 
each  case,  if  he  succeeds,  he  will  obtain  his  whole  debt.  Storm  v. 
Badger,  8  Paige,  130. 

«3  Thomas  v.  McBwen,  11  Paige,  131. 

siGlea^on  v.  Gage.  7  Paige,  121;  Hastings  v.  Palmer,  Clarke  Ch.  52; 
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since  the  return,  the  action  may  be  sustained  without  issuing 
a  new  execution.*' 

Time.     An  execution  issued  after  the  commencement  of 

the  suit  is  insufficient.** 

Issuance  out  of  court  of  record.     The  execution  must  be 

issued  out  of  a  court  of  record.*^  A  justice's  execution,  which 
runs  against  personal  property  only,  does  not  exhaust  the 
remedy.  The  judgment  should  be  docketed,  and  execution 
agaiast  real  as  well  as  personal  property  issued.** 

To  what  county.    ' '  To  entitle  the  judgment  creditor  to 

maintaia  an  action,  *  *  •  the  execution  must  have  been 
issued  as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the 
judgment  debtor  is  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction 
of  business  in  person;  or,  if  he  has  no  such  office  within  the 
state,  to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed,  unless  the  execution  was  issued  out  of  a  court  other  than 
the  court  in  which  the  judgment  was  rendered,  in  which  ease, 
it  must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed."*' 

Execution  need  not  be  issued  to  a  county  where  lands  belong- 
ing to  the  debtor  are  located  but  it  is  sufficient  that  execution 
be  issued  to  the  county  of  his  residence.'* 

This  Code  provision  closely  corresponds  to  section  2458  of 
the  Code  which  relates  to  the  issuance  of  execution  as  a  con- 

McArthur  v.  Hoysradt,  11  Paige,  495;  Strange  v.  Longley,  3  Barb.  CIi. 
650;  overruling  Wakeman  v.  Russel,  1  Edw.  Ch.  509. 

85  Corning  v.  Stebbins,  1  Barb.  Ch.  589. 

ssMcCullough  v.  Colby,  18  Super.  Ct.  (5  Bosw.)   477. 

87  Code  Civ.  Proc.  §  1871. 

ssDix  V.  Briggs,  9  Paige,  595;  Crippen  v.  Hudson,  13  N.  Y.  (3  Kern.)] 

161. 

s»  Code  Civ.  Proc.  §  1872. 

80  Shaw  V.  Dwight,  27  N.  Y.  244;  Lanahan  v.  Caffrey,  40  App.  DiT. 
124,  57  N.  Y.  Supp.  724. 
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■dition  precedent  to  supplementary  proceedings,  except  that, 
as  a  condition  to  supplementary  proceedings,  the  execution 
must  be  issued  against  a  resident  ' '  either ' '  to  the  county  where 
he  resides  "or"  to  the  county  where  he  has  an  office  for  the 
regular  transaction  of  business,  at  the  time  of  the  commence- 
ment of  the  supplementary  proceedings.'^ 

This  Code  section  does  not  apply  to  actions  where,  under  the 
inherent  equitable  jurisdiction  of  the  court,  fraudulent  trans- 
fers may  be  attacked  without  the  return  of  an  execution. 

Effect  of  iiregularity  in  execution.    It  is  no  defense 

that  the  execution  is  irregular,"^  though  it  is  a  defense  that 
the  execution  is  void,  as  where  there  is  no  judgment  which 
would  authorize  an  execution,'^  or  where  execution  is  issued 
after  the  death  of  the  debtor  without  notice  to  his  represent- 
atives or  leave  of  court.'*  But  where  execution  is  issued, 
without  leave  of  court,  more  than  five  years  after  the  entry  of 
judgment,  the  execution  is  merely  voidable  and  not  void.'" 

§  2447.    Return  of  execution. 

The  necessity  for  a  return  has  already  been  considered.'" 
If  executions  have  been  issued  to  two  or  more  counties,  all 
must  be  returned  unless  the  complaint  shows  it  to  be  unneces- 
sary." 

Time.  It  is  not  objectionable  that  the  action  is  com- 
menced after  a  return  in  good  faith  of  nulla  bona,  though 
made  before  the  expiration  of  the  sixty  days  within  which  a 
return  must  be  made.'»    The  return,  where  necessary,  must  be 

81  For  construction  of  section  2458  of  the  Code,  see  ante,  §  2287. 

92  Produce  Bank  v.  Morton,  67  N.  Y.  199;  Williams  v.  Hogeboom,  8 
Paige,  469;  Green  v.  Burnham,  3  Sandf.  Ch.  110.  Execution  made  re- 
turnable In  less  than  sixty^  days.     Rider  v.  Mason,  4  Sandf.  Ch.  351. 

93  Bank  of  Rochester  v.  Emerson,  10  Paige,  115. 
9'*  Prentiss  v.  Bowden,  145  N.  Y.  342. 

05Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54;   reversing  23  App. 
Div.  344,  48  N.  Y.  Supp.  231,  which  held  the  contrary. 
_  96  See  ante,  §  2430. 
■■>■'  Willis  V.  Moore,  Clarke  Ch.  150. 
9s  Renaud  v.  O'Brien,  35  N.  Y.  99;   Forbes  v.  Waller,  25  N.  Y.  430. 
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before  the  commencement  of  the  suit  but  an  indorsement  by 
a  deputy  sheriff  upon  an  execution,  after  more  than  sixty  days 
from  its  issuance,  of  a  return  of  no  property,  and  a  delivery  by 
him  to  the  officer  in  charge  of  the  sheriff's  office  to  be  filed,  is 
a  sufficient  return  of  the  execution  to  sustain  a  creditor's  suit 
commenced  on  that  day,  although  the  return  be  not  filed  with 
the  county  clerk  until  the  next  day."" 

Sufficiency.     Execution  must  be  returned  and  filed  with 

the  clerk  of  the  court  out  of  which  it  issued,^""  but  if  the  ac- 
tion is  in  the  supreme  court  the  fact  that  the  execution  has 
been  returned  to  the  wrong  clerk's  office  is  a  mere  irregular- 
ity which  is  no  defense.^"^  The  usual  return  to  an  execution 
against  joint  debtors,  one  of  whom  was  not  served  with  pro- 
cess, that  defendants  had  no  goods,  etc.,  is  sufficient  founda- 
tion for  a  creditor's  action  against  all.^"^ 

False  return  of  nulla  bona.    A  false  return  of  nulla 

bona  is  no  defense.^"* 

(C)  PROPERTY  WHICH  MAT  BE  REACHED. 

§  2448.    In  general. 

The  action  can  reach  only  property  belonging  to,  or  things 
in  action  due  to,  the  debtor,  or  held  in  trust  for  him,^°*  or 

«»  Tselin  v.  Henlein,  16  Abb.  N.  C.  73. 
loowinslow  V.  Pitkin,  1  Barb.  Ch.  402. 

101  Clark  V.  Dakin,  2  Barb.  Ch.  36. 

102  Austin  V.  Figueira,  7  Paige,  56. 

103  Mead  v.  Stratton,  20  Wkly.  Dig.  44;  Bank  of  Montreal  v.  Gleason, 
14  Civ.  Proc.  R.  (Browne)  377,  1  N.  Y.  Supp.  658.  Tbe  remedy  is 
against  the  sheriff.  Stoors  v.  Kelsey,  2  Paige,  418.  This  applies  to  an 
action  to  set  aside  a  fraudulent  conveyance.  Hungerford  v.  Cart- 
wright,  13  Hun,  647;  Meyer  v.  Mohr,  24  Super.  Ct.   (1  Rob.)   333. 

104  Niver  v.  Crane,  •  98  N.  Y.  40.  A  judgment  creditor  of  a  foreign 
corporation,  after  execution  returned  unsatisfied,  may  sue  an  individual 
having  property  of  the  corporation  in  his  possession,  in  this  state,  to 
subject  such  property  to  the  payment  of  the  judgment.  Bartlett  v. 
Drew,  60  Barb.  648,  658.  A  judgment  creditor  of  a  firm,  whose  execu- 
tion has  been  returned  unsatisfied,  is  entitled  to  maintain  an  action 
against  a  special  partner  to  recover  a  sum  paid  to  him  by  the  firm  on 
account  of  his  contribution  to  the  capital  at  a  time  when  the  firm 
was  insolvent.    Baily  v.  Hornthal,  154  N.  Y.  648. 
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property  fraudulently  conveyed.  Creditors  cannot  reach 
property  which  is  subject  to  execution,  except  where  there  are 
fraudulent,  or  other,  impediments  in  the  way  of  the  execution. 
The  property  must  be  something  so  specific  that  as  to  it,  either 
in  law  or  in  equity,  the  plaintiff's  judgment,  or  execution,  or 
the  commencement  of  the  action,  or  the  appointment  of  a  re- 
ceiver, will  create  a  lien  or  make  a  title.^"^  Moneys  paid  by 
a  husband  on  his  wife's  property,  in  lieu  of  rent,  without  any 
express  agreement,  such  as  for  interest,  insurance,  taxes,  and 
repairs,  cannot  be  reached  where  the  transfer  of  the  property 
from  husband  to  wife  is  not  fraudulent.^"" 

§  2449.    After-acquired  property. 

Property  acquired  after  the  commencement  of  the  action, 
i.  e.,  the  service  of  the  summons,  cannot  be  reached.  For  in- 
stance, subject  to  the  Code  rule  as  to  earniags  hereafter  to  be 
noticed,  an  instalment  of  salary  completely  earned  before  the 
commencement  of  the  action  may  be  reached,  though  not  pay- 
able until  afterwards,^"  but  salary  not  completely  earned  at 
such  time  cannot  be  reached.'^"*  • 

§  2450.     Joint  property. 

"Where  the  execution  was  issued  as  prescribed  in  section 
1934  of  the  Code,  i.  e.,  against  joint  debtors  with  directions  en- 
dorsed restricting  its  enforcement  as  against  those  not  served 
with  summons,  and  a  defendant  not  summoned  in  the  original 
action  is  made  a  defendant  in  a  creditor's  suit  as  authorized 
by  the  Code,  personal  property  owned  by  him  jointly  with  the 
defendants  summoned  or  with  any  of  them,  may  be  applied  to 
the  satisfaction  of  the  plaintiff's  demand.^"' 

105  Ogden  v.  Wood,  51  How.  Pr.  375. 

loeBrundage  v.  Hunger,  54  App.  Div.  549,  66  N.  Y.  Supp.  1014. 
lOTMcCoun  V.  Dorsheimer,  Clarke  Ch.    144;    Thompson  v.   Nixon,   3 
Edw.  Ch.  457. 

108  McCoun  V.  Dorsheimer,  Clarke  Ch.  144 ;  Browning  v.  Bettis  8 
Paige,  568. 

109  Code  Civ.  Proc.  §  1871. 
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§  2451.    Exempt  property. 

The  Code  provides  that  property  which  is  expressly  ex- 
empted by  law  from  levy  and  sale  by  virtue  of  an  execution 
cannot  be  reached."" 

§  2452.    Earnings  for  personal  services. 

The  earnings  of  the  judgment  debtor  for  his  personal  serv- 
ices, rendered  within  sixty  days  next  before  the  commence- 
ment of  the  action,  where  it  is  made  to  appear,  by  his  oath  or 
otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor,  cannot  be 
reached."^  Except  as  stated,  wages  owing  the  judgment 
debtor  may  be  reached.^^" 

§  2453.    Interest  in  contract  for  purchase  of  land. 

The  interest  of  a  judgment  debtor  in  a  contract  for  the  pur- 
chase of  real  property  by  him  may  be  reached.^^* 

§  2454.     Trust  property. 

The  Code  provides  that  property  held  in  trust  for  a  judg- 
ment debtor,  where  the  trust  has  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from,  a  person  other  than  the 
judgment  debtor,  cannot  be  reached."*  This  Code  provision 
must  be  construed,  however,  in  connection  with  section  78  of 
the  Real  Property  Law  which  provides  that  where  a  trust  is 
created  to  receive  the  rents  and  profits  of  real  property,  and 
no  valid  direction  for  accumulation  is  given,  the  surplus  of 

110  Code  Civ.  Proc.  §  1879.  What  property  is  exempt,  see  vol.  2, 
pp.  1415-1431. 

111  Code  Civ.  Proc.  §  1879.  This  clause  is  identical  with  the  Code 
provision  relating  to  the  exemption  of  earnings  in  supplementary  pro- 
ceedings which  has  been  treated  of  in  a  preceding  section  (2274,  subd. 
3),  to  which  reference  should  be  made. 

112  Kingman  v.  Frank,  33  Hun,  471. 
"3  Code  Civ.  Proc.  §  1874. 

11*  Code  Civ.  Proc.  §  1879.  If  trust  is  created  by  debtor,  his  entire 
reserved  fund  may  be  reached.     Schenck  v.  Barnes,  156  N.  Y.  316. 
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such  rents  or  profits,  beyond  the  sum  necessary  for  the  educa- 
tion and  support  of  the  beneficiary,  shall  be  liable  to  the 
claims  of  creditors  in  the  same  manner  as  other  personal  prop- 
erty, which  cannot  be  reached  by  execution."'  It  is  well  set- 
tied  that  this  latter  provision  applies  to  trusts  of  personal,  as 
well  as  of  real,  property.^^® 

Surplus  already  accrued,  or  future  surplus,  or  both,  may  be 
reached.^^^  A  surplus  may  be  reached,  irrespective  of  whether 
the  trustees  are  directed  by  the  terms  of  the  trust  to  apply  the 
fund  or  to  pay  the  fund  over  to  the  cestui  que  trust,  and  the 
power  of  the  court  to  determine  a  reasonable  allowance  for 
the  cestui  que  trust  while  the  fund  is  m  the  hands  of  the 
trustees  is  equally  operative  in  either  case.^^' 

What  constitutes  a  trust  created  by  a  third  person.    To 

be  exempt  as  the  income  of  a  trust  created  by  a  third  person, 
the  property  must  be  held  in  trust  by  one  other  than  the  bene- 
ficiary,^^" and  "the  interest  of  the  beneficiary  m.ust  be  inalien- 
able.^'"' "Where  the  design  of  a  person  creating  a  trust  fund 
is  that  the  fund  shall  all  be  paid  to  the  beneficiary  or  for  his 
benefit  duriug  his  life  and  the  beneficial  interest  is  not  in  the 
income  of  the  fund,  and  the  only  limitation  upon  the  right  of 
the  beneficiary  is  the  discretion  of  the  trustee  as  to  the  man- 
ner of  expending  the  funds  for  his  benefit,  such  an  interest  is 
liable  to  be  reached  by  creditor's  bill.^^^  A  bequest  of  an  an- 
nuity to  testator's  son  and  the  son's  wife  for  their  support 
and  that  of  their  family  during  their  lives,  although  charged 
upon  specific  real  estate  devised  to  another  son,  does  not  create 
a  trust,  and  such  annuity  may  be  reached  in  a  creditor's  suit 

"5  That  statutes  do  not  conflict,  see  "Williams  v.  Thorn,  70  N.  Y. 
270. 

iieWetmore  v.  Wetmore,  149  N.  Y.  520;  Hallett  v.  Thompson,  5 
Paige,  583;   Rider  v.  Mason,  4  Sandf.  Ch.  351. 

117  Williams  v.  Thorn,  70  N.  Y.  270;  Wetmore  v.  Wetmore,  149  N. 
Y.  520;  Howard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp.  363. 

lis  McEvoy  v.  Appleby,  27  Hun,  44. 

ii»  Le  Roy  v.  Rogers,  3  Paige,  234. 

120  Hallett  V.  Thompson,  5  Paige,  583;  Degraw  v.  Clason,  11  Paige, 
136.     Compare  Hawley  v.  James,  16  Wend.  61. 

121  Havens  v.  Healy,  15  Barb.  296. 
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by  a  judgment  creditor  of  the  son  jfirst  named.^^*  But  the  in- 
come of  a  fund  received  by  the  judgment  debtor  from  trustees 
of  his  wife 's  estate,  who  agreed  to  set  apart  the  fund  and  pay 
him  the  income  for  five  years  on  his  withdrawing  his  contest 
of  her  will  is  the  income  of  a  trust  created  by  a  third  person 
so  as  to  be  exempt  from  liability  to  creditors.^^* 

Who  may  reach  surplus.     Only  a  "judgment"  creditor 

of  the  beneficiary  can  reach  the  surplus."*  This  rule  precludes 
its  being  reached  by  a  trustee  in  bankruptcy,  where  the  bene- 
ficiary is  the  bankrupt.^^^  A  divorced  wife  who  has  obtained 
a  judgment  for  alimony  is  a  creditor  in  whose  favor  a  court 
of  equity  may  direct  the  application  of  surplus  income  due  to 
the  husband  under  a  trust  created  by  the  will  of  a  third  per- 
son."» 

Income  in  e'xcess  of  sum  necessary  for  support.    It  is 

iacumbent  upon  the  plaintiff  to  show  that  there  is  a  surplus 
income  over  what  is  necessary  and  suitable  for  the  support 
and  maintenance  of  the  debtor  and  those  dependent  upon  him, 
in  view  of  his  situation  and  surroundings.^^^  And  in  deter- 
mining what  is  a  proper  amount  to  be  allowed  for  his  expend- 
itures, it  is  proper  to  consider  the  manner  in  which  he  has 
been  brought  up,  the  habits  acquired  by  him  and  his  ability  to 
take  care  of  his  property.^'''     The  debtor  is  not  bound  to  con- 

122  Gifeord  v.  Rising,  51  Hun,  1,  3  N.  Y.  Supp.  392. 

123  Everett  v.  Peyton,  167  N.  Y.  117. 

124  Dittmar  v.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  708. 

126  Butler  T.  Baudouine,  84  App.  Div.  215,  82  N.  Y.  Supp.  773. 

izewetmore  v.  Wetmore,  149  N.  Y.  520. 

i2rKilroy  v.  Wood,  42  Hun,  636;  Williams  v.  Thorn,  70  N.  Y.  270; 
Schenck  v.  Barnes,  156  N.  Y.  316.  Can  reach  only  excess  of  the 
amount  sufficient  to  maintain  the  debtor  in  the  manner  in  which  he 
has  been  brought  up  and  if  accustomed  to.  Stow  v.  Chapin,  21  State 
Rep.  38,  4  N.  Y.  Supp.  496. 

i28Kilroy  v.  Wood,  42  Hun,  636.  It  is  proper  to  take  into  consider- 
ation that  he  was  brought  up  in  idle  and  improvident  habits;  and  thG 
fact  that  the  judgment  was  recovered  for  -necessaries  can  have  no 
weight  upon  the  question.  Sillick  v.  Mason,  2  Barb.  Ch.  79.  Due  re- 
gard will  be  had  for  the  station  in  life,  social  standing  and  accustomed 
manner  of  living  of  the  party,  both  before  and  after  the  income  was 
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tribute  to  such,  support  by  labor  or  otherwise.^^'  Where  the 
cestui  que  trust  is  a  married  woman,  no  allowance  will  be 
made  for  her  husband,  in  sound  health,  though  suitable  allow- 
ance may  be  made  for  the  support  of  children. ^^^  The  buraen 
of  proof  is  on  the  creditor  to  show  that  there  is  a  surplus  over 
the  amount  necessary  for  the  support  of  the  debtor  and  his 
family.^^^  If  there  is  a  change  of  circumstances,  affecting  the 
question  as  to  what  is  a  reasonable  allowance,  the  judgment 
may  afterwards  be  modified.^^^ 

§  2455.     Resulting  trusts. 

The  action  may  be  brought  to  establish  a  lien  on  lands  paid 
for  by  the  debtor  but  conveyed  to  another,^^'  although  the 
creditor's  judgment  never  was  a  lien  on  tjie  property,  or,  by 
reason  of  the  lapse  of  time,  has  ceased  to  be  a  lien  on  any 
real  property.^^* 

§  2456.     Contingent  rights. 

A  mere  contingent  right  which  is  but  a  bare  possibility  can- 
not be  reached. ^^^  For  instance,  the  contingent  right  which 
a  person  has  in  the  estate  of  another,  arising  from  the  chance 
that  he  may  be  entitled  to  a  share  in  such  estate,  as  one  of  the 
next  of  kin  of  the  owner  thereof,  should  he  outlive  him,  is 
only  a  bare  possibility,  unaccompanied  by  any  interest  during 
the  life  of  such  owner,  and  it  cannot  be  reached  by  a  creditors' 
bill.i^"  So  a  trust  created  by  the  debtor  for  the  benefit  of  his 
wife  during  her  life  and  then  for  himself  during  life,  remain- 
provided.  Howard  v.  Leonard,  3  App.  Div.-  277,  74  State  Rep.  19,  C3 
N.  Y.  Snpp.  363,  '3  Ann.  Cas.  157. 

i2i>Moulton  V.  De  Ma  Carty,  29  Super.  Ct.   (6  Rob.)   533. 

130  Howard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp.  363. 

131  Bunnell  v.  Gardner,  4  App.  Div.  321,  38  N.  Y.  Supp.  569. 
i32Wetmore  v.  Wetmore,  149  N.  Y.  520. 

iss  Section  74  of  Real  Property  Law;  Watson  v.  Le  Row,  6  Bart).  481. 
13  i  Scoville  v.  Halladay,  16  Abb.  N.  C.  43;  Scoville  v.  Shed,  36  Hun, 
165. 
135,  136  Smith  V.  Kearney,  2  Barb.  Cb.  533. 
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der  to  his  children,  cannot  be  reached,  since  his  wife  may  sur- 
vive him.^^^ 

Dower  right.  So  a  wife 's  inchoate  right  of  dower,  be- 
fore the  death  of  her  husband,  cannot  be  reached,^^'  though  a 
right  of  dower  of  the  judgment  debtor,  after  the  death  of  the 
husband  but  before  admeasurement,  may  be  reached.^'*^ 

§  2457.    Annuity. 
An  annuity  given  in  lieu  of  dower  may  be  reached.^*" 

§  2458.    Legacy. 

A  legacy  may  be  reached  though  the  income  is  payable  to 
the  legatee  for  life  unless  he  exercises  his  power  provided  for 
by  the  will  to  require  the  payment  of  the  principal  to  him- 
Belf."i 

§  2459.    Interest  as  next  of  kin. 

The  debtor's  interest,  as  next  of  kin,  in  the  personal  estate 
of  a  decedent,  may  be  reached,  and  this  without  making  the 
personal  representatives  parties.^*" 

§  2460.    Rents  and  profits. 

The  rents  and  profits  of  the  debtor's  real  property  sold  upon 
execution,  for  the  fifteen  months'  possession  after  the  sale,  to 
which  he  is  entitled  by  law,  may  be  reached.^" 

§  2461.    Excise  license. 

The  interest  of  a  licensee  in  an  excise  license  is  not  property 

137  Myer  v.  Thomson,  35  Hun,  561. 

138  Sherman  v.  Hayward,  98  App.  Div.  254,  90  N.  Y.  Supp.  4S1. 

139  Stewart  v.  McMartin,  5  Barb.  438.  See,  also,  Payne  v.  Becker,  87 
N.  Y.  153. 

140  Degraw  v.  Clason,  11  Paige,  136.  See,  also,  GifCord  v.  Rising,  51 
Hun,  1,  3  N.  Y.  Supp.  392. 

141  Hallett  V.  Thompson,  5  Paige,  583. 

142  McArthur  v.  Hoysradt,  11  Paige,  495. 
"3Farnham  y.  Campbell,  10  Paige,  598. 
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which  can  be  reached  by  a  creditor 's  suit,  it  not  being  the  sub- 
ject of  transfer  without  the  consent  of  the  excise  board.^** 

§  2462.     Patented  inventions. 

The  right  of  a  patentee  of  inventions  may  be  reached  by 
creditors  and  applied  to  the  payment  of  his  debts;  and  the 
fact  that  the  patent  was  invalid  for  want  of  utility  or  novelty 
does  not  avail  to  prevent  this.  But  it  seems  that  unpatented 
inventions  are  not  property  which  may  be  reached.^*^ 

§  2463.    Cause  of  action. 

The  debtor's  right  of  action  for  a  conversion  of  property 
exempt  from  execution,  or  for  a  personal  tort,  cannot  be 
reached;  but  it  seems  a  right  of  action  for  the  destruction  or 
injury  of  property  liable  to  execution  may  be."° 

§  2464.    Right  conferred  by  statute. 

A  right  secured  by  statute  to  multiply  copies  of  a  map  by 
the  use  of  a  plat  can  be  reached."' 

§  2465.    Eights  and  interests  in  insurance  policies. 

An  insurance  policy  upon  the  life  of  a  husband  for  the  bene- 
fit of  his  wife,  being  unassignable,  an  assignment  thereof  cnn- 
not  be  compelled  in  a  creditor's  action  against  the  husband 
and  wife,  nor  can  the  avails  thereof  be  appropriated  in  ad- 
vance by  such  decree  to  the  payment  of  debts,  or  held  by  a 
decree  for  the  benefit  of  creditors  until  it  becomes  due  and 
payable."*  But  where  a  policy  has  been  taken  out  upon  the 
life  of  a  debtor  in  favor  of  his  wife,  the  annual  premiums  upon 
which,  paid  by  the  debtor  out  of  his  own  estate  during  the 
existence  of  his  indebtedness,  has  exceeded  $500  per  annum, 

i^^Koehler  v.  Olsen,  68  Hun,  63,  22  N.  Y.  Supp.  677. 

1*5  Gillett  V.  Bate,  86  N.  Y.  87. 

lie  Hudson  v.  Plets,  11  Paige,  180. 

1*7  Barnes  v.  Morgan,  3  Hun,  ''03. 

148  Baron  v.  Brummer,  100  N.  Y.  372. 
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a  judgment  creditor  may  maintain  an  action  against  the 
debtor,  the  company  and  the  beneficiary  under  the  policy  to 
establish  and  declare  his  right  to  the  extent  of  the  excessive 
payments,  although  the  money  secured  by  the  policy  has  not 
become  due  and  payable."" 

§  2466.    Collateral  security. 

Security  held  by  the  debtor  as  surety  can  not  be  reached 
as  against  the  superior  equity  of  the  creditor  of  his  princi- 
pal."" 

§  2467.    Property  fraudulently  conveyed. 

Personal  property,  as  well  as  real  property,  which  has  been 
conveyed  in  fraud  of  creditors  may  be  reached. ^°^  A  credit- 
or's bill  lies  to  reach  personal  property  fraudulently  trans- 
ferred, and  when  it  consists  of  machinery,  tools,  etc.,  such  new 
tools  and  machinery  as  may  have  been  purchased  for  the  pur- 
pose of  supplying  the  waste  of  ordinary  wear  and  tear  may 
be  included.^"^ 

(D)     PLEADINGS. 

§  2468.     Complaint. 

The  contents  of  the  complaint  depends  largely  on  the  nature 
of  the  action,  i.  e.,  whether  it  is  to  reach  equitable  assets  not 
subject  to  execution  or  whether  it  is  to  set  aside  a  fraudulent 
conveyance.  If  the  former,  the  complaint  should  describe,  in 
addition  to  the  averments  as  to  judgment  and  execution,  the 
property  sought  to  be  reached.  If  the  action  is  to  remove 
obstructions  to  the  satisfaction  of  a  judgment  by  execution, 
the  complaint  must  specifically  and  distinctly  allege  there  is 
real  estate  subject  to  the  judgment,  or  personal  property  lia- 

Ks  Stokes  V.  Amerman,  121  N.  Y.  337.     See,  also,  Tuthill  v.  Goss, 
69  State  Rep.  454,  35  N.  Y.  Supp.  136;  Kittel  v.  Domeyer,  175  N.  Y.  205. 
150  Vail  V.  Foster,  4  N.  Y.  (4  Comst.)  312. 
J51  See  ante,  §  2430,  subd.  2,  and  post,  §  2492. 
ii!2McClosky  V.  Stewart,  63  How.  Pr.  137. 
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ble  to  the  execution/"  and  must  show  that  such  removal  will 
enable  the  judgment  to  attach  on  the  property.^^*  A  former 
rule,  now  obsolete,  required  the  complaint  to  state  that  it  was 
not  filed  by  collusion  and  that  defendant  has  property  not 
subject  to  execution  to  the  value  of  one  hundred  dollars. ^^° 

Where  a  statement  is  made  at  the  beginning  of  a  complaint 
in  a  creditor's  suit  that  the  plaintiffs  are  suing  on  behalf  of 
themselves 'and  of  all  other  creditors,  it  is  not  necessary  to 
add  such  statement  to  the  names  of  the  plaintiffs  in  the  title 
of  the  complaint.^''^  The  allegation  in  a  complaint  that  the 
action  is  brought  on  behalf  of  plaintiff,  "and  all  judgment 
creditors  who  *  #  *  shall,  in  due  time,  come  in  and  seek 
relief  by,  and  contribute  to  the  expenses  thereof, ' '  may,  where 
no  other  creditors  have  come  in,  be  stricken  out  on  the  plain- 
tiff's motion.^^'  Where  one  of  the  judgment  debtors  is  not 
joined  as  a  party  because  of  his  insolvency,  such  facts  must 
fully  appear  in  the  complaint.^^* 

Averments  as  to  judgment.  The  recovery  and  docket- 
ing of  a  judgment  should  be  alleged,^^'  as  should  the  owner- 
ship of  the  judgment  at  the  time  of  the  commencement  of  the 
action. 

Averments  as  to  execution.     The  complaint  must  show 

the  issuance  of  an  execution  to  the  proper  county,^*"  the  deliv- 

i"  McElwain  v.  Willis,  9  Wend.  548. 

le^McBlwain  v.  Willis,  9  Wend.  548;  Spring  t.  Short.  90  N.  Y.  538, 
545. 

155  Batterson  v.  Ferguson,  1  Barb.  490. 

156  Cochran  v.  American  Opera  Co.,  20  Abb.  N.  C.  114. 

1B7  Green  v.  Griswold,  15  Civ.  Proc.  R.  (Browne)  220.  17  State  Rep. 
757,  4  N.  Y.  Supp.  8. 

158  Van  Cleef  v.  Sickles,  5  Paige,  505. 

i59Baggott  v.  Eagleson,  Hoff.  Ch.  377.  Demurrer  does  not  lie  to 
creditor's  bill  on  ground  that  the  bill  does  not  show  a  transcript  of 
the  judgment  was  docketed  in  the  county  where  one  of  defendants 
resides,  if  it  does  not  appear  on  face  of  bill  that  the  judgment  debtor 
had  real  estate,  subject  to  lien  of  the  judgment,  in  that  county.  Mil- 
lard V.  Shaw,  4  How.  Pr.  137. 

160  Allyn  V.  Thurston,  53  N.  Y.  622;  Reed  v.  Wheaton,  7  Paige,  663; 
Smith  V.  Fitch,  Clarke  Ch.  265.    It  is  not  sufficient  to  allege  insolvency 
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ery  to  the  sheriff  before  the  return  day/°^  and,  where  a  re- 
turn is  necessary,  the  return  thereof  unsatisfied^"^  before  the 
commencement  of  the  creditor's  suit.^°'  It  seems,  however, 
that  the  complaint  need  not,  in  terms,  allege  that  an  execu- 
tion "against  property"  was  issued,  nor  specifically  state 
against  whom  execution  was  issued.^"* 

Averments  as  to  insolvency.     The  better  practice,  where 

the  action  is  one  to  set  aside  a  conveyance  as  fraudulent,  is 
to  expressly  aver  that  the  transfer  left  the  judgment  debtor 
insolvent  ;^"^  though  it  has  been  held  that  a  complaint  alleging 
recovery  of  judgment  and  return  of  execution  unsatisfied,  and 
that  after  the  cause  of  action  accrued  defendant  transferred 
his  property  which  would  otherwise  have  been  subject  to  the 
execution  to  his  co-defendant  without  consideration  and  with 
intent  to  hinder,  delay,  and  defraud  defendant,  was  sufficient 
as  against  a  motion  to  dismiss  the  complaint  on  the  trial.^"" 

Averments  as  to  fraud.  The  complaint  should  ex- 
pressly allege  an  intent  to  hinder,  delay,  and  defraud  credit- 
ors,^"^ and  fully  and  explicitly  state  the  facts  constituting  the 
alleged  fraud,^"'  but  omission  to  allege  fraudulent  intent  is  not 

so  as  to  show  the  uselessness  of  execution.  Adslt  v.  Sanford,  23  Hun, 
45. 

161  Conant  v.  Sparks,  3  Bdw.  Ch.  104. 

i62BeardsIey  Scythe  Co.  v.  Foster,  36  N.  Y.  561. 

163  Pardee  v.  De  Cala,  7  Paige,  132.  In  creditor's  bill  against  two 
defendants,  statement  that  sheriff  returned  that  defendants  had  no 
goods,  etc.,  is  enough;  it  may  he  construed  as  referring  to  their  several 
as  well  as  joint  property.     Conant  v.  Sparks,  3  Bdw.  Ch.  104. 

164  Citizens'  Nat.  Bank  of  Saratoga  Springs  v.  Hodges,  80  Hun,  471, 
474,  30  N.  Y.  Supp.  445;  Maders  v.  Whallon,  80  Hun,  240,  29  N.  Y. 
Supp.  993. 

i65Maders  v.  Whallon,  74  Hun,  372,  26  N.  Y.  Supp.  614;  Lewis  v. 
Boardman,  78  App.  Djv.  394,  79  N.  Y.  Supp.  1014. 

i66Kain  v.  Larkin,  141  N.  Y.  144.  See,  also,  Hyatt  v.  Dusenbury, 
12  Civ.  Proc.  R.  (Browne)  152,  5  State  Rep.  846;  Citizens'  Nat.  Bank  of 
Saratoga  Springs  v.  Hodges,  80  Hun,  471,  475,  30  N.  Y.  Supp.  445. 

167  National  State  Bank  of  Camden  v.  Wheeler,  40  App.  Div.  563,  58 
N.  Y.  Supp.  99;  Murtha  v.  Curley,  90  N.  Y.  372.  The  allegation  of 
facts  from  which  the  conclusion  of  fraud  may  he  drawn  by  the  court 
is  not  sufficient.    Genesee  River  Nat.  Bank  v.  Mead,  18  Hun,  303. 

168  Butler  V.  Viele,  44  Barb.  166;  Bodine  v.  Edwards,  10  Paige,  504. 

N.  Y.  Prac— 214. 


3410  JUDGMENT  CREDITOE'S   ACTION.  §  2469 


Art.  n. — D.  Pleadings. — Complaint. 


fatal  if  there  is  an  allegation  showing  that  the  transfer  is 
fraudulent  in  law.^"*'  The  complaint  need  not,  however,  set 
forth  the  evidence  to  show  the  intent  to  defraud.^^" 

Description  of  property.     The  property  sought  to  be 

reached  must  be  specifically  described. 

Averment  as  to  existence  of  surplus  income.  If  the  ac- 
tion is  one  to  reach  the  surplus  income  of  a  trust  created  by 
one  other  than  the  judgment  debtor,  the  complaint  must  show 
the  amount  necessary  for  the  support  of  the  beneficiary  and 
that  there  is  a  surplus  over  and  above  such  amount."^ 

Prayer  for  relief.     The  prayer  for  relief  will  depend 

on  whether  the  action  is  brought  to  reach  equitable  assets  not 
subject  to  execution  or  to  set  aside  a  fraudulent  conveyance. 
If  a  receiver  or  injunction,  or  both,  pendente  lite,  is  desired, 
such  relief  should  be  prayed  for. 

Joinder  of  causes  of  action.     The  complaint  may  seek 

to  set  aside  separate  conveyances  to  different  persons  at  dif- 
ferent times,  without  being  open  to  the  objection  that  it  im- 
properly joins  separate  causes  of  action.^"  So  a  complaint 
does  not  improperly  join  causes  of  action  because  it  is  brought 
to  reach  equitable  interests  as  well  as  to  set  aside  an  obstruc- 
tion to  the  levy  of  exeeution.^'^ 

§  2469.    Answer. 

If  defendant  pleads  want  of  property,  he  must  also  allege 
want  of  property  at  the  time  of  the  service  of  the  summons."* 

But  evidence  of  facts  showing  intent  to  defraud,  may  be  admitted 
though  not  specifically  pleaded.  Maders  v.  Whallon,  80  Hun,  240,  61 
State  Rep.  623,  29  N.  Y.  Supp.  993;  Citizens'  Nat.  Bank  of  Saratoga 
Springs  v.  Hodges,  80  Hun,  471,  62  State  Rep.  278,  30  N.  Y.  Supp.  445. 

"9  Stafford  v.  Merrill,  62  Hun,  144,  16  N.  Y.  Supp.  467;  Jessup  v. 
Hulse,  29  Barb.  539. 

170  Fuller  V.  Brown,  76  Hun,  557,  559,  28  N.  Y.  Supp.  189;  Butler  v. 
Viele,  44  Barb.  166. 

iTiKeeney  v.  Morse,  71  App.  Div.  104,  109,  75  N.  Y.  Supp.  728;  Wil- 
liams V.  Thorn,  70  N.  Y.  270;  McEvoy  v.  Appleby,  27  Hun,  44. 

172  Dixon  V.  Coleman,  28  Misc.  64,  59  N.  Y.  Supp.  806. 

3  73  Cuyler  v.  Moreland,  6  Paige,  273. 

174  Trotter  v.  Bunce,  1  Edw.   Ch.   573.     In  answer  to  creditor's  bill 
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If  he  claims  that  all  his  property  is  exempt,  he  must  allege  the 
value  and  amount  of  such  property.^^'  Defendant  may  im- 
peach plaintiff's  judgment  on  which  the  creditor's  suit  is  based 
by  showing  fraud  or  collusion  in  procuring  it,^'°  or  by  show- 
ing a  failure  to  acquire  jurisdiction  over  defendants  by  pub- 
lication of  summons.^^' 

§  2470.    Vaxiance  between  pleadings  and  proof. 

An  allegation  that  a  conveyance  was  made  with  intent  to 
hinder,  delay,  and  defraud  creditors,  cannot  be  sustained  by 
proof  that  the  conveyance  may  be  deemed  in  trust  fox  the 
benefit  of  the  creditor  beyond  the  cost  of  his  support,  and  as 
to  the  surplus,  liable  to  creditors.^''  But  where  a  complaint 
contains  allegations  which  will  authorize  the  court  to  treat  the 
case  as  within  the  statute  providing  for  actions  not  resting 
in  fraudulent  disposition  of  property,  relief  may  be  granted 
upon  that  theory  notwithstanding  allegations  of  fraudulent 
intent  which  the  plaintiff  does  not  succeed  in  establishing.^" 

(E)     PARTIES  TO  ACTION. 

§  2471.    Plaintiff. 
The  action  must  be  brought  by  the  owner  of  the  judgment.^^" 

alleging  that,  at  time  of  rendition  of  judgment,  defendant  had  not, 
and  had  not  at  any  time  since,  any  interest,  etc.,  sufficiently  imports 
that  he  had  not  at  time  of  filing  bill.    Wendell  v.  Shaw,  1  Barb.  462. 

175  Brown  v.  Morgan,  3  Edw.  Ch.  278;  Gregory  v.  Valentine,  4  Edw. 
Oh.  283. 

"swells  V.  O'Connor,  27  Hun,  426. 

177  Buswell  V.  Lincks,  8  Daly,  518. 

178  Third  Nat.- Bank  of  BufCalo  v.  Comes,  2  State  Rep.  543. 
i79Chadwick  v.  Burrows,  42  Hun,  39;  Heim  v.  Davenport,  45  Super. 

Ct.   (13  J.  &  S.)   523. 

180  The  successor  of  a  removed  trustee,  against  whom  an  order  has 
been  made  for  the  restitution  of  moneys  converted,  which  has  become 
perfected  by  a  judgment  in  favor  of  an  intermediate  successor,  being , 
the  owner  of  such  judgment,  is  in  a  position  to  maintain  a  creditor's 
suit  against  such  removed  trustee.  Stokes  v.  Amerman,  121  N.  Y. 
337. 
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The  person  suing  must  be  a  "judgment"  creditor,^"  except, 
as  already  stated,  in  cases  where  judgment  cannot  be  recov- 
ered. 

Assignee.     An  assignee  of  the  judgment  may  sue,  but 

an  assignee  of  the  original  cause  of  action  on  which  the  judg- 
ment was  recovered,  but  not  of  the  judgment  itself,  cannot 
sue.^^^ 

§  2472.    Joinder  of  plaintiffs. 

The  rule  that  a  judgment  creditor  may  commence  an  action 
for  his  own  benefit,  or  in  behalf  of  himself  and  all  others  in 
the  same  situation  with  himself  who  may  choose  to  come  in 
and  contribute  to  the  expenses  of  the  Suit,^^^  has  not  been 
changed  by  the  Code.^'*  Several  judgment  creditors  may 
unite  in  one  action  to  set  aside  a  fraudulent  conveyance  by 
their  debtor,  provided  the  complaint  shows  a  right  in  common 
to  the  relief  demanded.^^^  The  creditor  may  sue  alone,  if  he 
so  desires,^^°  and  where  he  has,  the  court  may,  in  its  discretion, 
deny  an  application  by  other  creditors  to  compel  the  plaintiff 
to  bring  them  in  as  parties  defendant.^"  But  if  plaintiff  con- 
sents, though  the  summons  and  complaint  do  not  show  that 
the  action  is  brought  in  behalf  of  aU  other  judgment  creditors 
than  plaintiff,  the  court  may  make  an  order  permitting  su(?h 
others  to  come  in.^*' 

isiDittmar  v.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  708.  Trustee 
in  bankruptcy  of  the  beneficiary  cannot  sue.  Butler  v.  Baudouine,  84 
App.  Div.  215,  82  N.  Y.  Supp.  773. 

182  Strange  v.  Longley,  3  Barb.  Ch.  650. 

183  Edmeston  v.  Lyde,  1  Paige,  637;  Hendricks  v.  Robinson,  2  Johns. 
Cli.  283. 

154  Hammond  v.  Hudson  River  Iron  &  Mach.  Co.,  20  Barb.  378. 

155  Tabor  v.  Bunnell,  10  Wkly.  Dig.  551.  A  numlDer  of  judgment 
creditors  may  unite  in  an  action  to  reach  property  transferred  by  the 
corporation  judgment  debtor,  when  insolvent,  to  several  persons,  in 
furtherance  of  a  common  scheme  to  give  preference.  Wood  v.  Sidney 
Sash,  Blind  &  Furniture  Co.,  92  Hun,  22,  72  State  Rep.  830,  37  N.  Y. 
Supp.  885. 

186-Wakeman  v.  Grover,  4  Paige,  23;  Hiler  v.  Hetterick,  5  Daly,  33; 
Claflin  V.  Gordon,  39  Hun,  54. 

18J  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344. 
188  Lallman  v.  Hovey,  92  Hun,  419,  36  N.  Y.  Supp.  662. 
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To  entitle  creditors  to  come  in  under  a  decree,  on  a  com- 
plaint in  behalf  of  plaintiff  and  others  similarly  situated,  in 
reference  to  the  fund,  they  must  be  so  circumstanced  that  they 
could  have  filed  a  similar  complaint  themselves.  Thus,  where 
plaintiff's  right  depended  on  his  issuance  of  execution,  oth- 
er creditors  are  not  entitled  to  come  in  under  the  decree 
unless  they  had  also  issued  execution.^^'  So  where  a  judg- 
ment creditor  sues  in  his  own  behalf  and  in  behalf  of  all  other 
creditors  similarly  situated,  to  set  aside  an  assignment  as 
fraijdulent,  other  creditors  who  obtain  judgments  after  the 
commencement  of  the  action  and  who  appear  before  the  referee, 
after  the  interlocutory  judgment  setting  aside  the  assignment, 
and  make  proof  of  their  claims,  are  not  entitled  to  share  pro 
rata  with  the  judgment  creditor  instituting  the  action.^""  Un- 
der a  decree  for  the  benefit  of  creditors  generally,  all  the  cred- 
itors who  may  wish  to  come  in  are,  for  every  substantial  pur- 
pose, considered  as  parties.  And  if  the  nominal  plaintiff  neg- 
lects to  proceed,  or  the  suit  becomes  abated,  any  such  creditor 
may  have  leave  to  prosecute.^^^ 

§  2473.    Proper  defendants. 

In  an  action  in  the  nature  of  a  creditor's  bill,  plaintiff  may 
join  as  defendants  all  persons  who  are  fraudulent  grantees  or 
lienors,  or  who  are  united  in  the  common  design  to  hinder, 
delay,  or  defraud  him."^  Prior  to  the  Code,  the  objection  to 
such  joinder  was  that  the  bill  was  multifarious  but  now  the 
objection  is  to  the  misjoinder  of  causes  of  action.  The  rule 
is  that  all  the  transferees  of  property,  though  the  alleged 
fraudulent  transfers  were  made  at  different  times  and  to  dif- 
ferent persons,  may  be  joined  as  defendants,"^  since  in  such 
a  case  there  is  only  one  cause  of  action.^** 

189  Parmelee  v.  Egan,  7  Falge,  610. 
ISO  ciaflin  V.  Gordon,  39  Hun,  54. 

191  Matter  of  Receiver  of  City  Bank  of  Buffalo,  10  Paige,  378. 

192  Merchants'  Bank  of  Rochester  v.  Thalheimer,  23  Wkly.  Dig.  116. 

193  Reed  V.  Stryker,  12  Ahb.  Pr.  47,  4  Abb.  Dec.  26;  followed  New- 
bould  V.  Warrin,  14  Abb.  Pr.  80 ;  to  the  same  effect,  Morton  v.  Weil,  33 
Barb.  30,  11  Abb.  Pr.  421;  Skinner  v.  Stuart,  13  Abb.  Pr.  442;  Dixon 
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A  joint  debtor  not  served  with  summons  in  the  action  in 
which  the  judgment  was  recovered,  on  which  the  creditor's 
action  is  based,  may  be  joined  as  a  defendant.^'^  So  where 
an  assignee  of  a  judgment  debtor  who  has  recovered  judg- 
ment on  some  of  the  notes  assigned  to  him,  has  reassigned  the 
notes,  he  is  a  proper  party  to  a  creditor's  bill,  in  order  that 
his  interest  in  the  judgments  may  be  determined.^"* 

§  2474.    Necessary  defendants. 

All  the  judgment  debtors  are  necessary  parties,^"^  unless  it 
can  be  shown  that  the  one  omitted  is  insolvent  and  wholly 
destitute  of  property,^"*  or  that  he  is  a  mere  surety  for  the 
other  defendants  and  the  fraudulent  transfer  was  made  by 
other  debtors.^'*  The  rule  has  been  stated  more  broadly  as 
follows:  "Where  there  are  several  judgment  debtors,  all  of 
them  are  necessary  defendants,  unless  the  complaint  shows 
that  those  not  joined  as  parties  are  mere  sureties,  or  are  not 

V.  Coleman,  28  Misc.  64,  59  N.  Y.  Supp.  806.  Judgment  creditors  may 
bring  one  action  to  set  aside  several  transfers  made  by  the  corpora- 
tion, judgment  debtor,  of  different  lots  of  property,  to  different  trans- 
ferees, and  to  recover  property  taken  under  judgments  collusively  ob- 
tained, all  the  acts  being  in  pursuance  of  a  scheme  to  give  an  unlaw- 
ful preference.  Wood  v.  Sidney  Sash,  Blind  &  Furniture  Co.,  92  Hun, 
22,  72  State  Rep.  830,  37  N.  Y.  Supp.  885. 

194  See  vol.  1,  pp.  59,  60. 

195  See  Code  Civ.  Proc.  §  1871.  May  be  joined  to  enable  the  others 
to  claim  contribution.  Van  Cleef  v.  Sickles,  5  Paige,  505;  Austin  v. 
Figueira,  7  Paige,  56. 

186  Wetmore  v.  Candee,  49  N.  Y.  667. 

197  Ferguson  v.  Ann  Arbor  R.  Co.,  17  App.  Div.  336,  45  N.  Y.  Supp. 
172;  Miller  v.  Hall,  70  N.  Y.  250.  But  where  the  judgment  debtors 
were  not  joined  as  defendants,  but  it  appeared,  in  the  proceedings  in 
the  case  that  they  had  by  stipulation  consented  to  be  bound  by  the 
judgment,  and  relinquished  all  title  and  claim  in  the  subject-matter 
of  the  action,  the  court  was  at  liberty  to  go  on  without  their  presence 
to  final  judgment,  as  against  the  defendants  named  in  the  pleadings. 
Cowing  V.  Greene,  45  Barb.  585. 

198  Such  fact  must  be  distinctly  averred  in  the  complaint.  Van  Cleef 
V.  Sickles,  5  Paige,  505. 

190  Fox  V.  Moyer,  54  N.  Y.  125. 
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legally  or  morally  liable  to  contribute  toward  the  satisfaction 
of  the  debt,  or  are  insolvent,  or  are  out  of  the  jurisdiction  of 
the  court.  "'<"> 

In  an  action  to  set  aside  the  transfer  of  a  seat  iu  a  stock 
exchange  as  fraudulent,  the  stock  exchange  is  not  a  necessary 
party,  but  where  the  seat  was  assigned  to  an  agent  to  pay  up 
dues  and  to  pay  a  certain  debt,  such  creditor  is  a  necessary 
defendant.^" 

Assignor.     If  plaintiff  is   an   assignee   of  part  of  the 

judgment  only,  or  only  of  the  obligations  which  the  judgment 
secured,  the  original  judgment  creditor,  or  other  owner  of  the 
residue,  must  be  made  a  party.""''  So  in  an  action  by  a  re- 
ceiver appointed  in  supplementary  proceedings  to  have  set 
aside  an  assignment  made  by  the  judgment  debtor,  the  latter 
is  a  necessary  party.""^ 

Assignee.     If  the  suit  is  to  reach  property  fraudulently 

assigned,  the  assignee  is  a  necessary  party.""* 

Remote  grantees.     Where  the  only  relief  demanded  in 

a  creditor's  suit  is  that  the  grantees  of  the  judgment  debtor 
account  for  the  proceeds  of  property  conveyed  by  them,  and 
that  the  conveyances  to  them  be  declared  void  as  to  creditors, 
their  grantees  are  not  necessary  parties.""'  And,  in  an  action 
by  stockholders  to  set  aside  a  deed  and  subsequent  convey- 

200  Where  the  action  Is  based  on  a  joint  judgment  against  several 
defendants,  not  sureties,  some  not  having  been  served  with  process, 
all  must  be  made  defendants  in  a  creditor's  bill.  But  where  the  court 
had  stayed  all  proceedings  on  the  judgment,  as  against  one  defendant, 
to  let  in  a  defense  upon  his  part,  but  without  prejudice  to  the  judg- 
ment as  against  the  others,  a  creditor's  .bill  against  such  others  alone 
was  sustainable.  Commercial  Bank  of  Lake  Erie  v.  Meach,  7  Paige, 
448. 

201  Sprogg  V.  Dichman,  28  Misc.  409,  59  N.  Y.  Supp.  966. 

202  Strange  v.  Longley,  3  Barb.  Ch.  650. 

203  Miller  v.  Hall,  70  N.  Y.  250. 

204Edmeston  v.  Lyde,  1  Paige,  637;  Sage  v.  Mosher,  28  Barb.  287. 
But  in  an  action  by  a  creditor  to  avoid  a  conveyance,  one  who  inno- 
cently accepted  a  deed  of  the  property  for  the  benefit  of  the  alleged 
fraudulent  grantee,  and  who  has  conveyed  in  accordance  with  the 
trust,  is  not  a  proper  party.    Spicer  v.  Hunter,  14  Abb.  Pr.  4. 

205  Arnot  v.  Birch,  29  App.  Div.  356,  51  N.  Y.  Supp.  491. 
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anees  and  liens,  though,  the  subsequent  grantees  and  holders 
of  the  liens  are  necessary  parties,  yet  without  such  parties,  an 
action  may  be  maintained  to  compel  the  parties  to  the  fraud, 
and  those  who  subsequently  aided  in  its  consummation,  to  ac- 
count as  trustees  ex  maleficio  for  whatever  they  have  received 
through  the  wrongs  committed.^"' 

Other  creditors  of  judgment  debtor.    In  an  action  to 

set  aside  transfers  as  fraudulent  as  to  creditors,  it  is  not  nec- 
essary, ordinarily,  to  make  other  creditors  of  the  judgment 
debtor  parties.^"''  But  in  a  creditor's  action  to  set  aside  as 
fraudulent  certain  transfers  of  the  debtor's  property  made  in 
pursuance  of  an  agreement  between  the  debtor,  certain  of  his 
creditors,  and  third  parties,  where  the  complaint  alleged  that 
the  agreement  and  transfers  were  made  to  hinder,  delay,  and 
defraud  creditors,  and  asked  that  the  agreement  and  transfers 
be  declared  null  and  void,  the  creditors  and  others  who  were 
parties  tb  the  agreement  were  necessary  parties.^"* 

Beneficiary  under  assignment.  In  a  creditor's  suit  seek- 
ing to  set  aside  a  transfer  of  property  by  the  debtor  tb  a  third 
person  for  the  benefit  of  still  another  third  person,  the  latter 
is  a  necessary  party.^"'  So  a  third  person  beneficially  pro- 
vided for  in  the  transfer  of  property  to  a  married  woman  as 
her  separate  estate  is  a  necessary  party  to  an  action  to  set  it 
aside  as  in  fraud  of  creditors."" 

Stockholders  of  assignee.    "Where  a  judgment  creditor 

of  a-  firm  sued  to  set  aside  a  transfer  of  its  assets  to  a  corpo- 
ration, and  alleged  that  part  of  the  stock  in  such  corporation 

200  Pondir  v.  New  York,  L.  E.  &  W.  R.  Co.,  31  Abb.  N.  C.  29,  72  Hun, 
384,  55  State  Rep.  63,  25  N.  Y.  Supp.  56X1.  To  such  an  action,  corpora- 
tions (being  subsequent  grantees),  whose  stock  is  entirely  held  by  the 
defendant  corporation  .which  received  the  property,  are  not  on  any 
ground  necessary  parties.     Id. 

207  stiefel  v.  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp.  147. 

208  National  Broadway  Bank  v.  Yuengling,  58  Hun,  474,  36  State 
Rep.  199,  12  N.  Y.  Supp.  762.  It  seems  that  if  plaintiff  had  made  no 
reference  to  the  agreement,  but  had  attacked  only  the  subsequent 
transfers,  the  rule  would  be  different.     Id. 

209  Hamilton  Nat.  Bank  v.  Halsted,  56  Hun,  530,  9  N.  Y.  Supp.  852. 

210  Lore  v.  Dierkes,  51  Super.  Ct.   (19  J.  &  S.)  144,  16  Abb.  N.  C.  47. 
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was  fraudulently  issued  to  persons  not  bona  fide  creditors  of 
the  firm,  and  whose  claims  were  less  than  the  amount  of  stock, 
such  stockholders  were  not  necessary  parties  to  the  action."^ 
Representatives  of  judgment  debtor.  "Where  the  judg- 
ment debtor  dies  after  a  fraudulent  conveyance  by  him,  his 
devisees,  need  not  be  made  parties  to  an  action  to  set  aside 
such  conveyance.''^^  Although  the  heirs  of  the  grantor,  after 
his  death,  may  be  brought  in  as  parties  to  an  action  by  a  judg- 
ment creditor  to  set  aside  a  deed  as  fraudulent,  for  the  pur-/ 
pose  of  determining  whether  a  legal  estate  vested  in  the  gran- 
tee as  against  them,  yet,  if  not  brought  in,  a  judgment  may  be 
rendered  declaring  the  deed  void  as  to  plaintiff,  and  his  judg- 
ment a  lien  on  the  lands.^^' 

(F)    LIEN. 

§  2475.    When  created. 

A  judgment  is  a  lien  on  real  estate  from  the  time  it  is  dock- 
eted, and  the  lien  extends  to  property  fraudulently  conveyed 
by  the  judgment  debtor.^^*  It  follows  that  the  priority  of 
judgment  creditors  is  not  affected  by  actions  brought  to  set 
aside  a  fraudulent  conveyance  of  such  real  property.^^^  If 
judgment  has  been  docketed  more  than  four  months  before 
the  institution  of  bankruptcy  proceedings,  a  lien  is  created 
not  only  as  to  real  property  actually  held  by  the  judgment 
debtor  but  also  as  to  any  previously  transferred  by  him  in 
fraud  of  creditors,  so  that  the  judgment  creditor  may  sue  to 
set  aside  such  conveyance.""     If  the  action  is  to  remove  an 

211  Gardner  v.  C.  B.  Keogh  Mfg.  Co.,  63  Hun,  519,  18  N.  Y.  Supp.  391. 

212  Royer  Wheel  Co.  v.  Fielding,  31  Hun,  274,  279. 
21s  Young  V.  Heermans,  66  N.  Y.  374. 

214  See  ante,  §  2467.  But  see  Matter  of  David,  44  Misc.  516,  90  N. 
Y.  Supp.  85,  -which  holds  that  the  commencement  of  a  creditor's  suit 
is  necessary  to  create  a  lien. 

aiB  Wilkinson  v.  Paddock,  57  Hun,  191,  197,  11  N.  Y.  Supp.  442; 
Scouton  V.  Bender,  3  How.  Pr.  185.  Compare  Warden  v.  Browning,  12 
Hun,  497. 

216  Hillyer  v.  Le  Roy,  179  N.  Y.  369.  See,  also.  Ninth  Nat.  Bank  T. 
Moses,  39  Misc.  664,  80  N.  Y.  Supp.  617. 
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obstruction  to  the  enforcement  of  a  judgment  against  real  es- 
tate, a  lis  pendens  should  be  filed  together  with  the  complaint, 
at  the  commencement  of  the  action."^  But  if  a  person  knows, 
or  is  chargeable  with  notice,  of  the  pendency  of  the  action, 
when  he  purchases,  and  thereafter  makes  improvements,  he 
cannot  be  compensated  therefor.^^'  An  equitable  lien  on  the 
"rents  and  profits"  of  real  estate  fraudulently  conveyed  is 
not  obtained  until  the  commencement  of  the  creditor's  suit.^^* 

If  the  action  is  to  remove  an  obstruction  to  the  enforcement 
of  the  judgment  against  "personal"  property  subject  to  levy, 
the  mere  commencement  of  the  action  creates  no  lien  as  against 
other  creditors  in  respect  of  such  personal  property,  or,  if 
any  lien  exists,  it  is  merely  inchoate,  and  subject  to  be  over- 
reached by  a  subsequent  levy  in  favor  of  other  creditors  made 
before  the  appointment  of  a  receiver.^^"  An  effectual  lien,  in 
such  a  case,  is  not  created  until  the  appointment  of  a  receiver 
in  the  creditor's  suit.  The  priority  obtained  by  the  appoint- 
ment of  a  receiver  in  a  creditor's  suit  is  not  affected  by  a  sub- 
sequent appointment  of  the  same  person  as  receiver,  in  sup- 
plementary proceedings  by  junior  creditors.^^^ 

If  the  action  is  brought  to  enforce  the  judgment  against 
equitable  assets,  not  subject  to  execution,  the  plaintiff  acquires 
an  equitable  lien  on  such  assets  by  the  commencement  of  the 
suit,^"  which  lien  cannot  be  defeated  by  the  debtor's  act."^ 

217  Bdmonston  v.  McLoud,  16  N.  Y.  543;  Mandeville  t.  Campbell,  45 
App.  Div.  512,  61  N.  Y.  Supp.  443.  Doctrine  of  lis  pendens  is  not 
applicable  to  corporate  stock.  Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616. 

218  Patterson  v.  Brown,  32  N.  Y.  81,  95. 
21S  Hillyer  v.  Le  Roy,  179  N.  Y.  369. 

220  First  Nat.  Bank  of  Amsterdam  v.  Sbuler,  153  N.  Y.  163;  Daven- 
port V.  Kelly,  42  N.  Y.  193;  Kitchen  v.  Lowery,  127  N.  Y.  53;  Storm  v. 
Waddell,  2  Sandf.  Ch.  494;   Claflin  v.  Gordon,  39  Hun,  54,  58. 

221  Field  V.  Sands,  21  Super.  Ct.  (8  Bosw.)   685. 

222  First  Nat.  Bank  of  Amsterdam  v.  Shuler,  153  N.  Y.  163;  JefEres 
V.  Cochrane,  47  Barb.  557;  Kennedy  v.  McGuire,  15  Hun,.  70. 

223  Swart  V.  Oakley,  22  Abb.  N.  C.  125,  6  N.  Y.  Supp.  710;  Metcalf  v. 
Del  Valle,  64  Hun,  245,  19  N.  Y.  Supp.  16;  Utica  Ins.  Co.  v.  Power,  3 
Paige,  365 ;  Clark  v.  Brockway,  1  Abb.  Dec.  351,  3  Keyes,  13 ;  Storm'  v. 
Waddell,  2  Sandf.  Ch.  494.    Where  debtor  becomes  a  bankrupt  after 
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It  is  not  the  return  of  the  execution,  but  the  service  of  sum- 
mons in  the  creditor's  suit,  which  creates  a  lien  on  the  debtor's 
equitable  estate.^^*  If  the  action  is  to  reach  the  surplus  in- 
come of  a  trust,  the  creditor,  by  the  commencement  of  the  ac- 
tion, acquires  a  lien  on  the  accrued  and  unexpended  surplus  of 
income  then  in  the  hands  of  the  trustees;  and  this  lien  is  su- 
perior to  the  claim  of  the  general  creditprs  or  assignee  of  the 
beneficiary.^^^ 

§  2476.    Extent. 

The  lien  does  not  extend  to  subsequently  acquired  property, 
except  in  so  far  as  future  surplus  income  of  a  trust  may  be 
so  considered.  The  lien  created  by  the  commencement  of  the 
action  embraces  the  rents  and  profits  of  the  land  fraudulently 
conTcyed.^^*  But  the  commencement  of  an  action  to  set  aside 
an  alleged  fraudulent  conveyance  of  premises  which  had  been 
previo'.isly  mortgaged  does  not  create  a  lien  on  surplus  moneys 
derived  from  a  sale  under  foreclosure  of  the  mortgage  as 
against  a  depositary,  and  deposited  under  an  order  of  court.^^' 

§  2477.    Relation  back. 

The  lien  created  by  the  commencement  of  an  action  in  the 
nature  of  a  creditor's  bill  does  not  relate  back  to  proceedings 
supplementary  to  execution  on  the  same  judgment,  which  did, 
not  proceed  to  the  appointment  of  a  receiver.^^^ 

§  2478.    Duration. 
The  lien  is  not  lost  by  the  death  of  the  debtor,  pending  the 

appointment  of  receiver,  the  receiver's  rights  are  superior  to  those  of 
the  assignee  in  bankruptcy.    Roberts  v.  Albany  &  W.  S.  R.  Co.,  25  Barb. 
662. 
22*Bdmeston  v.  Lyde,  1  Paige,  637;  Beck  v.  Burdett,  1  Paige,  305. 

225  Tolles  V.  Wood,  99  N.  Y.  616. 

226  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp. 
545. 

227  Swart  V.  Oakley,  22  Abb.  N.  C.  125,  6  N.  Y.  Supp.  710. 

228  Edmonston  v.  McLoud,  16  N.  Y.  543.  To  same  effect,  Ballou  v. 
Boland,  14  Hun,  355. 
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suit,. and  before  a  receiver  has  been  appointed,  but  continues 
against  his  personal  representative.""  The  lien  acquired  by 
the  commencement  of  the  action  is  defeasible  only  by  a  dis- 
charge of  the  debt  or  a  successful  defense  of  the  suit.  A  dis- 
charge of  the  debtor,  in  bankruptcy,  pending  the  suit,  does 
not  discharge  or  impair  the  lien.^^° 

§  2479.    Waiver  of  lien  of  judgment. 

An  action  in  aid  of  an  execution,  merely  to  remove  a  fraud- 
ulent conveyance  which  is  an  obstruction  in  the  vi^ay  of  col- 
lecting the  original  judgment,  is  not  a  waiver  or  abandon- 
ment of  the  benefit  of  plaintiff's  original  judgment,  i.  e.,  the 
right  to  have  his  claim  paid  from  the  proceeds  of  the  real  es- 
tate fraudulently  conveyed.-'^  But  if  the  complaint  seeks  not 
only  to  set  aside  the  fraudulent  conveyance  but  also  to  have 
a  receiver  appointed  and  a  sale  ordered,  the  original  lien  is  lost 
by  the  appointment  of  the  receiver.^^^ 

§  2480.    Priority  between  creditors  bringing  separate  actions. 

Priority  between  different  creditors  who  have  brought  sepa- 
rate creditor's  suits  to  reach  equitable  assets  depends  on  the 
priority  in  service  of  summons.^'''  It  would  seem  that  where 
the  summons  in  two  actions  are  served  the  same  day,  the  one 
in  which  summons  is  first  served  takes  priority,  and  the  fact 
that  the  mistake  of  an  ofiicer  caused  the  delay  of  the  service 

229  Brown  v.  Nichols,  42  N.  Y.  26;  Storm  v.  Waddell,  2  Sandf.  Ch. 
494;   First  Nat.  Bank  of  Amsterdam  v.  Siuler,  153  N.  Y.  163. 

230  storm  V.  Waddell,  2  Sandf.  Ch.  494. 

25iHillyer  v.  Le  Roy,  179  N.  Y.  369,  377.  The  lien  Is  not  waived 
for  equitable  one  created  by  the  notice  of  pendency  of  action.  Erick- 
Bon  V.  Quinn,  15  Abb.  Pr.  (N.  S.)  166. 

232  Where  the  judgment  creditor  has  asked  to  have  a  receivership 
extended  to  his  action,  he  cannot  then  claim  that  the  receiver  is  sub- 
ject to  his  lien  by  judgment,  and  sell  the  real  estate  under  execution, 
and  deprive  the  purchaser  at  the  receiver's  sale  of  a  good  title,  but 
he  is  entitled  to  be  paid  from  the  surplus  moneys  in  the  receiver's 
hands,  where  they  are  to  stand  as  real  estate.  MacDonald  v.  Mac- 
Donald,  42  State  Rep.  480,  17  N.  Y.  Supp.  230. 

233BoyntG'a  v.  Rawson,  Clarke  Ch.  584;  Fitch  v.  Smith,  10  Paige,  9. 


§  2484  JUDGMENT   CREDITOR'S   ACTION.  3421 


Art.  II.— G.  Injunction. 


of  the  later  summons  is  no  reason  for  depriving  the  other  of 
his  priority.-"'' 

(G)     INJUNCTION. 

§  2481.    Code  provision. 

In  a  creditor's  suit  to  reach  e,quitable  assets,  the  Code  pro- 
vides for  the  issuance  of  a  "temporary  injunction,  restraining 
the  transfer  to  any  person,  or  the  payment  or  delivery  to  the 
judgment  debtor,  of  any  money,  thing  in  action,  or  other  prop- 
erty or  interest,  vrhich  may  *  *  *  be  applied  to  the  sat- 
isfaction of  the  sum  due  to  the  plaintiff. '  '^"° 

§  2482.    Exhaustion  of  remedy  at  law. 

An  injunction  will  not  be  granted  unless  the  creditor  has 
exhausted  his  remedy  at  law.'''* 

§  2483.    Procedure. 

The  injunction,  and  the  proceedings  before  and  after  it  is 
granted,  are  governed  by  the  Code  chapter  on  tempiorary  in- 
junctions,' for  which  purpose  the  injunction  is  deemed  to  be 
one  granted  under  section  603  of  the  Code,  i.  e.,  where  the 
right  to  the  injunction  appears  from  the  complaint  and  not 
from  extrinsic  facts.^'^  The  facts  to  be  shown  to  warrant  an 
injunction  will  not,  therefore,  be  stated  but  reference  should 
be  made  to  a  preceding  volume.^'* 

§  2484.    Violation  of  injunction. 

General  rules  as  to  what  constitutes  a  violation  of  an  injunc- 

234  SafEord  v.  Douglas,  4  Edw.  Ch.  537. 

235  Code  Civ.  Proc.  §  1786;  Bank  of  Montreal  v.  Gleason,  14  Civ. 
Proc.  R.   (Browne)   377,  16  State  Rep.  768,  1  N.  Y.  Supp.  658. 

236  Brooks  V.  Stope,  11  Abb.  Pr.  220,  19  How.  Pr.  395. 

237  Code  Civ.  Proc.  §  1876.  Moving  papers  must  be  the  same  as 
where  -injunction  is  sought  in  any  action  under  section  603  of  the 
Code.  See  Clark  v.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  57  N.  Y. 
Supp.  975. 

238  Volume  2,  pp.  1574,  1575. 
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tion  order  have  been  set  forth  in  a  preceding  volume. ^^°  Any- 
active  interference  with  the  property,  for  the  purpose  of  trans- 
ferring title  to  another,  is  a  violation  of  the  injunction.'^*"  For 
instance,  the  procuring  an  execution  to  be  issued  in  behalf  of 
another  creditor,  and  taking  his  property  to  the  sheriff,  is  a 
violation.^"  But  the  act  of  the  debtor  in  suing  for  a  trespass 
to  property  exempt  from  execution  is  not  in  itself  a  breach  of 
the  injunction,^*^  nor  is  the  merely  carrying  into  effect,  by 
procuring  novation,  a  previous  assignment  of  a  right  of  ac- 
tion.^*^  And  a  confession  of  judgment  in  favor  of  another 
bona  fide  creditor  ordinarily  is  not  a  violation,^"  unless  done 
with  a  view  to  defeat  the  remedy  'of  plaintiff  by  interposing 
delays  so  as  to  secure  the  prior  appointment  of  a  receiver  in 
a  proceeding  upon  the  confessed  judgment.^" 

§  2485.     Vacation. 

The  rules  as  to  the  vacation  of  injunction  orders  in  general 
are  set  forth  in  a  preceding  volume.^*"  The  injunction  will 
not  be  dissolved  merely  because  the  debtor  denies  that  he  has 
any  property.^*^ 

(H)     RECEIVER. 

§  2486.     Code  provision. 

The  Code  provides  as  follows:  "The  court  may,  by  an  or- 
der, or  by  the  interlocutory  or  final  judgment  in  the  action, 
appoint  a  receiver  of  any  or  all  of  the  property  of  the  judg- 
ment debtor,  and  may  direct  the  judgment  debtor,  or  any 
other  defendant  in  the  action,  to  convey  or,  deliver  to  the  re- 
ceiver, as  justice  requires,  any  property,  real  or  personal,  book, 

239  Volume  2,  p,  1587. 
240.  241  Lansing  v.   Easton,  7  Paige,  364. 
2*2  Hudson  V.  Plets,  11  Paige,  180. 

243  Richardson  v.  Rust,  9  Paige,  243;  Ireland  v.  Smith,  3  How.  Pr. 
244,   1  Barb.  419. 

2-ii  Lansing  v.  Easton,  7  Paige,  364.  > 

245  Ross  V.  Clussman,  5  Super.  Ct.   (3  Sandf.)    676. 

246  Volume  2,  pp.  1593-1604. 

247  New  V.  Bame,  10  Paige,  502. 
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voucher,  or  other  paper,  or  to  execute  any  instrument,  which 
it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession."^**  This  refers  to  the  property  which  the 
plaintiff,  in  his  complaint,  seeks  to  reach,  or  as  to  which  a  dis- 
covery is  sought.  It  may  be  all  the  property  of  the  judgment 
debtor  or  it  may  be  some  specific  piece  of  property.^*' 

The'  practice  is  regulated  by  that  pertaining  to  the  appoint- 
ment of  receivers  in  general.^°° 

§  2487.    Necessity. 

To  create  a  lien  where  it  is  sought  to  remove  an  obstruc- 
tion to  the  enforcement  of  a  judgment  against  personal  prop- 
erty subject  to  execution,  it  is  necessary  to  appoint  a  re- 
ceiver.^'^  And  it  is  generally  advisable  to  obtain  the  appoint- 
ment of  a  receiver  where  one  seeks  to  reach  equitable  assets 
not  subject  to  execution. 

§  2488.    Propriety  of  appointing  a  receiver. 

The  grounds  for  the  appointment  of  a  receiver  in  a  credit- 
or's  suit  do  not  differ  from  those  laid  down  by  the  Code  as 
applicable  to  actions  generally,  where  no  special  provision  is 
otherwise  made  by  statute.^^^  Anticipated  removal,  destruc- 
tion, loss,  or  injury,  to,  the  property,  pendente  lite,  is  the  usual 
ground.^"'  "Where  a  creditor  has  obtained  an  injunction,  it  is 
his  duty  to  apply  for  a  receiver  to  protect  his  property  and 
effectuate  his  lien.^"  This  rule  applies  as  well  where  the  debt- 
or's assignee  is  a  party  and  has  been  enjoined,  as  where  the 
debtor  is  the  sole  defendant,  and  even  where  defendants  have 

248  Code  Civ.  Proc.  §  1877. 

2«  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp. 
545. 

250  Volume  2,  pp.  1617-1658. 
2BiSee  ante,  §  2487. 

252  Se§  vol.  2,  pp.  1622-1627. 

253  See  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y. 
Supp.  545. 

254  Lent  v.  McQueen,  15  How.  Pr.  313;   Webb  v.  Overmann,  6  Abb. 

Pr.  92. 
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not  answered.^^°  If  real  property  is  discovered,  and  its  appli- 
cation becomes  necessary  to  satisfy  the  debt,  a  receiver  of  the 
rents  may  be  appointed,  unless  the  complainant  knew  of  the 
title,  and  might  have  had  it  sold  under  the  execution.^^*  If  it 
appear  from  the  complaint  that  plaintiff's  remedy  at  law  has 
not  been  exhausted,  a  receiver  should  not  be  appointed.""'  So 
the  fact  that  the  execution  on  which  the  action  is  founded  was 
issued  to  the  wrong  county  is  a  valid  objection  to  the  appoint- 
ment of  a  receiver.^"*  But  defendant's  offer  to  turn  out  to 
the  sheriff  sufficient  property  to  satisfy  the  execution  is  no 
reason  for  not  appointing  a  receiver,  as  defendant  has  his 
remedy  against  the  sheriff  if  he  makes  a  false  return."""  The 
granting  of  the  application  is  usually  a  matter  of  course,""" 
and  the  court  cannot  go  behind  the  judgment  and  execution.""^ 
Where  a  judgment  creditor  has  issued  execution,  which  can- 
not be  levied  by  reason  of  transfers,  mortgages  and  a  general 
assignment,  he  may,  before  the  return  of  the  execution,  sue 
to  set  the  assignment,  etc.,  aside  as  fraudulent,  but  the  action 
being  in  his  own  behalf  alone,  he  is  not  entitled  to  the  appoint- 
ment of  a  receiver,  but  only  to  a  levy  under  the  execution  upon 
the  property  upon  which  his  lien  attaches  unobstructed  by  the 
assignment  and  transfers.""" 

The  appointment  of  a  receiver  in  supplementary  proceed- 
ings is  no  bar  to  the  appointment  of  another  receiver  in  the 
creditor's  suit.""'  Ordinarily,  however,  in  such  a  case,  the  re- 
ceivership will  be  extended. 

266  Bank  of  Monroe  v.  Schermerhorn,  Clarke  Ch.  214. 

256  Congden  v.  Lee,  3  Bdw.  Ch.  304. 

257  Starr  v.  Rathbone,  1  Barb.  70.  The  same  rule  applies  where  it 
appears  by  defendant's  positive  affidavit.  Wright  v.  Strong,  3  How.  Pr. 
112. 

268  Strange  v.  Longley,  3  Barb.  Ch.  650. 

259  Balde  v.  Smith,  5  Ch.  Sent.  No.  2,  11. 

260  Lent  V.  McQueen,  15  How.  Pr.  313;  Bloodgood  v.  Clark,  4  Paige, 
575. 

261  Lent  V.  McQueen,  15  How.  Pr.  313. 

262  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  44  N.  Y. 
Supp.  54. 

263  See  ante,  §  2357. 
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§  2489.    New  receiver. 

Where,  in  a  creditor's  suit,  a  receiver  of  the  debtor's  prop- 
erty is  appointed,  to  whom  the  debtor  assigns  his  property, 
and  thereafter  the  receiver  dies,  the  property  vests  in  the 
court,  and  although  the  debtor  afterwards  dies,  it  may  ap- 
point a  new  receiver  to  carry  the  suit  to  completion,  without 
notice  of  the  proceedings  therefor  to  the  defendants  therein.^?*^ 

(I)     JUDGMENT. 

§  2490.    In  Code  actions. 

The  final  judgment  in  an  action  brought  pursuant  to  the 
Code  provisions  must  direct  and  provide  for  the  satisfaction  of 
the  sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action, 
or  other  personal  property,  belonging  to,  or  due  to  the  judg- 
ment debtor,  or  held  in  trust  for  him,  which  is  discovered  in 
the  action,  whether  the  same  might  or  might  not  have  been 
originally  taken,  by  virtue  of  an  execution.^"'  A  receiver  may 
be  appointed  and  defendant  directed  to  transfer  certain  prop- 
erty to  the  receiver  to  be  sold  by  the  latter  and  the  proceeds 
applied  to  the  payment  of  plaintiff's  claim.^°° 

§  2491.    In  actions  to  reach  surplus  income. 

If  the  action  is  to  reach  the  surplus  income  of  a  trust,  the 
judgment  should,  it  seems,  fix  the  sum  necessary  for  support, 
and  direct  the  payment  over  of  the  surplus  as  represented  by 
accrued  income,  and,  if  that  is  insufficient,  direct  the  retention 
of  the  surplus  of  future  instalments  of  income.^*^ 

« 

2MNicoll  V.  Boyd,  90  N.  Y,  516. 

265  Code  Civ.  Proc.  §  1873.  In  an  action  by  a  judgment  creditor  to 
have  his  judgment  declared  a  lien  on  the  proceeds  of  an  equitable  in- 
terest in  lands,  wherein  the  widow  and  heirs  of  the  equitable  owner, 
and  the  former  holder  of  the  legal  title  and  holder  of  the  proceeds  of 
the  sale,  are  parties,  and  where  it  does  not  appear  that  there  are  other 
claims  on  the  proceeds,  the  judgment  may  establish  a  lien  on  the  lands 
or  proceeds  and  determine  the  ultimate  rights  of  the  parties.  Bowery 
Nat.  Bank  v.  Duncan,  12   Hun.   405. 

288  McArthur  v.  Hoysradt,  11  Paige,  495. 

267  Williams  v.  Thorn,  70  N.  Y.  270,  278;  Wetmore  v.  Wetmore,  149 
N.  Y.  520. 

N.  Y.  jfrac— 215. 
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The  ordinary  judgment,  in  an  action  to  set  aside  a  fraudu- 
lent incumbrance  or  conveyance,  where  there  is  only  one  plain- 
tiff, is  to  merely  set  aside  the  conveyance  or  incumbrance  as 
to  plaintiff^"'  and  direct  a  sale  on  the  execution  as  if  such  con- 
veyance or  incumbrance  had  never  existed.^"*  The  rights  of 
a  judgment  creditor  not  made  a  party  cannot  be  prejudiced  by 
the  judgment.^^"  In  an  action  in  aid  of  an  execution,  to  set 
aside  a  fraudulent  conveyance,  where  an  execution  has  been 
issued  but  not  returned,  the  judgment  cannot  adjudge  the 
conveyances  fraudulent  and  set  them  aside  as  to  other  persons 
than  the  plaintiff  nor  as  to  any  property  on  which  plaintiff's 
executions  were  not  liens.^^^  So,  in  such  an  action,  a  receiver 
cannot  be  appointed. ^^^  In  such  a  case,  the  proper  judgment 
is  to  set  aside  the  conveyance,  so  far  as  it  obstructs  the  plain- 
tiff's judgment,  and  permit  him  to  pursue  his  remedy  on  his 
judgment  in  the  usual  way.^^'  The  judgment  may,  however, 
if  the  action  is  brought  in  behalf  of  plaintiff  and  all  other  judg- 
ment creditors,  direct  an  assignment  by  the  debtor  to  a  re- 
ceiver and  then  a  sale  by  the  latter  for  the  purpose  of  satis- 
fying the  debt."*  A  judgment  which  directs  a  sale  by  a  ref- 
eree, as  in  foreclosure  cases,  without  appointing  a  receiver,  or 
directing  a  conveyance  to  him,  is  irregular,  and  should  be  set 
aside,  with  permission  to  apply  again  at  special  term  for  a 

288  Should  not  be  set  aside  as  between  the  parties  nor  as.  to  other 
creditors.  Lees  v.  Hayden,  78  Hun,  370,  29  N.  Y.  Supp.  179.  If  the 
relief  of  plaintiff  only  is  sought,  and  it  does  not  appear  that  there  are 
other  creditors,  the  judgrnent  should  not  direct  a  surplus  to  be  brought 
into  court,  but  only  vacate  the  conveyance  as  against  plaintiff's  judg- 
ment, and  direct  a  sale;  or,  appoint  a  receiver,  and  direct  a  sale  by 
him.    Kennedy  y.  Barandon,  67  Barb.  209,  4  Hun,  642. 

269  Young  v.  Heermans,  66  N.  Y.  374. 

270  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344,  348. 

271,  2-2  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Div.  338,  342,  44  N. 
Y.  Supp.  54. 

273Bryer  v.  Poerster,  14  App.  Div.  315,  43  N.  Y.  Supp.  801;  Harria 
V.  Osnowitz,  35  App.  Div.  594,  55  N.   Y.  Supp.  172. 

274  Chautauque  County  Bank  v.  Risley,  19  N.  Y.  369,  373;  Shand  v. 
Hanley,  71  N.  Y.  319. 
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proper  judgment.-'"  If  the  judgment  merely  sets  aside  the 
fraudulent  conveyance,  without  appointing  a  receiver,  the 
land  will  remain  charged  with  the  liens  of  the  several  judg- 
ments in  the  order  of  their  docketing,  and  the  proceedings"  to 
'  enforce  them  will  be  regulated  by  the  statute.  If  it  goes  fur- 
ther and  appoints  a  receiver  and  directs  a  conveyance  to  him, 
a  purchaser  under  the  receiver's  sale  will  take  title  as  of  the 
time  of  the  debtor's  conveyance  to  the  receiver,  subject,  how- 
ever, to  judgments  in  favor  of  other  creditors.""  The  title  of 
a  purchaser  at  such  receiver's  sale,  though  not  good  against 
valid  liens  existing  prior  to  the  filing  of  the  complaint,  is  good 
as  to  the  holder  of  a  lien  or  a  claimant  of  other  interest  in  the 
property  who  is  made  a  defendant  and  whose  lien  or  claim  is 
adversely  disposed  of  by  the  judgment."' 

If  the  sale,  alleged  to  be  fraudulent,  was  in  good  faith,  so 
far  as  the  grantee  is  concerned,  and  for  an  adequate  price,  the 
title  of  the  grantee  cannot  be  attacked.-"  If  the  price  was 
inadequate  but  the  grantee  acted  in  good  faith,  the  judgment 
should  not  set  aside  the  conveyance  but  should  allow  it  to 
stand  as  security  for  the  sum  paid.-"  If,  however,  the  grantee 
has  participated  in  the  fraud,  the  judgment  should  not  pro- 
tect him  for  any  sum  paid  or  liability  assumed  by  him.^'"  So 
where  the  grantee  participates  in  the  fraudulent  intent  of  the 
grantor,  the  transfer  cannot  be  given  effect  even  so  far  as  to 
make  it  security  for  the  actual  indebtedness  proved.^"  And 
where  a  person  receives  a  fraudulent  conveyance  of  mortgaged 
lands,  and  he  knowingly  participates  in  the  fraud,  and  there- 
after the  conveyance  is  set  aside  as  fraudulent,  he  cannot,  as 
against  a  creditor  of  the  mortgagor,  be  subrogated,  by  a  suit 
in  equity,  to  the  rights  of  the  mortgagee  merelj^  because  he 
has  paid  the  mortgage.^"     The  fraudulent  grantee  may,  in  ad- 

275  Union  Nat.  Bank  v.  Warner,  12  Hun,  306. 

270  White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344. 

277  Shand  V.  Hanley,  71  N.  Y.  319,  324. 

278  Dorr  V.  Beck,  76  Hun,  540.  28  N.  Y.  Supp.  206. 
270  Boyd  V.  Dunlap,  1  Johns.  Ch.  478. 

280  Davis  V.  Leopold,  87  N.  Y.  620.     See  comment  on  this  case  In 
134  N.  Y.  525. 
"1  Woods  V.  Van  Brunt,  6  App.  Div.  220,  39  N.  Y.  Supp.  896. 
282  Weiser  v.  Kllng,  38  App.  Div.  266,  57  N.  Y.  Supp.  48. 
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dition,  be  compelled  to  account  for  the  rents  and  profits  of  the 
real  estate,  accruing  from  the  time  he  took  possession  up  to  the 
time  of  judgment.^^^  But  rents  received  prior  to  the  com- 
mencement of  the  suit  cannot  be  recovered  nor  can  rents  re- 
ceived thereafter  where  the  necessary  expenses  of  taking  care 
of  the  property  are  in  excess  thereof.^**  The  judgment  may 
allov7  the  fraudulent  grantee,  where  he  is  made  to  account  for 
the  rents  and  profits  of  the  property  fraudulently  conveyed, 
sums  paid  by  him  for  taxes,  for  necessary  repairs,  and  as  in- 
terest on  valid  liens  on  the  property,  and  commissions  of  a 
necessary  agent,  but  not  sums  paid  for  insurance  premiums 
which  have  benefited  no  one.^*^  If  the  personal  property 
transferred  was  previously  pledged  in  good  faith  to  secure  a 
valid  debt,  to  a  stranger,  and  the  fraudulent  transferee  pays 
the  loan  for  which  the  property  was  pledged,  he  cannot  be 
held  for  the  entire  amount  received  on  the  sale  of  the  property, 
but  merely  for  the  amount  in  excess  of  the  amount  of  the 
loan.^^"  However,  in  such  a  case,  if  the  transferee  sold  the 
property  for  less  than  its  value,  the  judgment  should  be  for 
the  value  less  the  amount  paid  to  satisfy  the  loan.^^'  A  fraud- 
ulent transferee  will  not  be  allowed  for  expenses,  incurred  in 
preparing  the  property  for  market,  in  excess  of  the  value  of 
the  property  at  the  time  he  received  the  property.^^' 

If  the  fraudulent  grantee  has  transferred  the  property  to  a 
bona  fide  purchaser  for  value,  the  only  judgment  which  can 
be  rendered  is  to  compel  the  fraudulent  grantee  to  account 
for  the  proceeds  of  the  sale.^^^     Equity  will  apply  property 

283  Loos  V.  Wilkinson,  110  N.  Y.  195,  214. 

284  Collumb  V.  Read.  24  N.  Y.  505,  514. 

285  Loos  V.  Willjinson,  113  N.  Y.  485. 

286,  2ST  Hamilton  Nat.  Bank  v.  Halsted,  134  N.  Y.  520. 

288  Saugerties  Bank  v.  Mack,  35  App.  Div.  398,  54  N.  Y.  Supp.  950. 
In  this  case,  the  court  says:  "But  where  parties  become  fraudulently 
possessed  of  property  for  v/hich  they  are  called  upon  to  account,  the 
court  will  not  be  astute  in  aiding  them  to  make  the  damages  for  which 
they  are  to  respond  as  slight  as  possible." 

280  Skillin  V.  Maibrunn,  75  App.  Div.  588,  78  N.  Y.  Supp.  436,  which 
held  that  such  r'^lief  was  equitable  in  its  nature  and  that  the  plaintiff 
should  not  be  remitted  to  an  action  at  law. 
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received  in  exchange  for  it  in  satisfaction  of  the  creditors* 
claims.^*" 

The  court,  on  finding  that  two  or  more  of  the  transfers  at- 
tacked by  judgment  creditors  axe  fraudulent,  is  not  bound, 
as  a  matter  of  law,  to  set  aside  only  such  of  them  as  will  en- 
able the  plaintiffs  to  satisfy  their  claitns  and  to  leave  the  oth- 
ers, equally  tainted  with  the  fraud,  undisturbed.^"^ 

Money  judgment.    In  a  suit  to  set  aside  a  fraudulent 

conveyance,  a  pecuniary  judgment  may  be  rendered  for.  in- 
stalments, under  an  agreement,  as  to  which  instalments,  com- 
ing due  after  the  commencement  of  the  suit,  a  judgment  has 
not  been  recovered.^*^ 

Interlocutory  judgment.     Where  the  action  is  brought 

by  one  creditor  for  the  benefit  of  all,  or  where  several  credit- 
ors join  in  the  action,  an  interlociitory  judgment  may  be  en- 
tered appointing  a  receiver  and  directing  a  conveyance  to 
him.^®'  The  creditors  who  will  be  allowed  to  come  in  are  only 
those  who  stand  in  the  same  position  as  plaintiff  in  so  far  as 
the  exhaustion  of  the  remedy  at  law  is  concerned.^"*  A  referee 
is  usually  appointed  to  hear  the  claims  of  such  creditors. 
Claims  by  creditors  who  have  ratified  the  fraudulent  transfer 
cannot  be  allowed  nor  can  claims  founded  on  indebtedness  that 
arose  after  the  fraudulent  transfer.^"''  Where  a  creditor's  ac- 
tion is  brought  by  a  plaintiff  in  his  own  behalf,  and  in  behalf 
of  such  others  as  may  come  in  before  the  final  decree,  and  con- 
tribute to  expenses;  and,  after  the  usual  notice  for  that  pur- 
pose, other  creditors  appear  before  the  referee,  on  the  account- 
ing, and  prove  their  debts,  and  except  to  the  referee's  report, 
such  other  creditors,  whether  deemed  actual  parties  or  not, 

290  Carver  v.  Barker,  73  Hun,  416,  26  N.  Y.  Supp.  919. 

291  The  court  is  not  bound  to  consider  tl;e  question  as  to  how  far 
the  effect  of  the  judgment  shall  be  limited  by  the  amount  of  the  plain- 
tiffs' claims,  but  has  the  power  to  set  them  all  aside.  Metcalf  v.  Moses, 
161  N.  Y.  587,  596. 

292  Carpenter  v.  Osborn,  102  N.  Y.  552,  562. 

293  See  Kaupe  v.  Bridge,  25. Super.  Ct.  (2  Rob.)  459. 
294Claflin  V.  Gordon,  39  Hun,  54. 

295  Lore  V.  Dierkes,  51  Super.  Ct.  (19  J.  &  S.)  144. 
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without  an  order  of  court  declaring  them  such,  are  entitled  to 
notice  of  an  application  for  judgment  on  the  referee's  re- 
port.^°°  A  provision  in  the  judgment  that  any  judgment  cred- 
itor of  the  defendant  may  come  in  and  have  the  benefit  of 
the  decree  upon  notice  of  the  application  should  require  such 
notice  to  be  given  to  defendant's,  as  well  as  plaintiff's,  attor- 
ney.^^^ 

§  2493.    Time  of  rendition. 

Judgment  need  not  be  rendered  within  sixty  days  from  the 
time  of  the  issuance  of  the  execution.^'* 

§  2494.    Reaching  interest  in  land  contract. 

The  final  judgment  in  the  action  must  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him,  either  by  selling  the  inter- 
est, or  by  transferring  it  to  the  judgment  creditor,  in  such  a 
manner  and  upon  such  terms  as  the  court  deems  most  con- 
ducive to  the  interests  of  the  parties.  Where  the  person, 
bound  to  perform  the  contr.act  to  the  judgment  debtor,  is  a  de- 
fendant in  the  action,  the  final  judgment  may  direct  a  specific 
performance  of  the  contract  to  the  judgment  creditor,  or, 
where  the  interest  in  the  contract  is  directed  to  be  sold,  to  the 
purchaser.^''  The  value  of  the  interest  of  the  judgment  debtor 
holding  the  contract  must  be  ascertained,  under  the  direction 
of  the  court,  and  so  much  thereof  as  is  necessary  must  be  ap- 
plied to  the  payment  of  the  sum  due  to  the  plaintiff,  and  the 
residue,  if  any,  to  the  benefit  of  the  judgment  debtor.^"" 

296  Anon.,  18  Abb.  Pr.  87. 

297  Roe  V.  Hume,  72  Hun,  1,  25  N.  Y.  Supp.  576. 

298  Home  Bank  v.  J.  B.  Brewster  &  Co.,  15  App.  Dlv.  338,  44  N.  T. 
Supp.  54;  followed  in  Schwartzschlld  &  Sulzberger  Co.  v  Mathews"  39 
App.  Div.  477,  57  N.  Y.  Supp.  338. 

299  Code  Civ.  Proc.  §  1874. 

300  Code  Civ.  Proc.  §  1875. 
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§  2495.     Conformity  to  relief  prayed  for. 

Relief  other  than  that  prayed  for  may  be  granted,""  pro- 
vided such  relief  is  consistent  with  the  theory  of  the  com- 
plaint.*"^ But  judgment  creditors,  suing  for  equitable  relief, 
cannot  have,  in  addition  to  a  decree  that  the  sheriff  pay  their 
claim  out  of  funds  in  his  hands,  a  personal  judgment  against 
the  debtor,  enforceable  by  execution  against  him,  beyond  the 
costs  of  the  action,  since  they  have  a  judgment  for  that  al- 
ready.*°* 

§  2496.    Construction. 

A  general  direction  for  an  accoimting,  contained  in  a  judg- 
ment in  a  creditor's  suit,  is  to  be  construed  by  the  situation 
in  which  it  was  made ;  and  if  the  suit  be  by  specified  creditors, 
for  their  own  benefit  only,  and  not  on  behalf  of  others  also, 
the  accounting  should  proceed  no  further  than  to  ascertain  and 
reach  enough  to  pay  plaintiff's  claims.'"* 

SOI  Webb  V.  Staves,  1  App.  Dlv.  145,  37  N.  Y.  Supp.  414;  ZeisSr  v. 
Cohn,  44  Misc.  462,  90  N.  Y.  Supp.  66;  Durand  v.  Hankerson,  39  N.  Y. 
287.  The  plaintiff  is  not  restricted  to  the  particular  relief  asked  for 
in  the  complaint,  but  is  entitled  to  relief  as  the  facts  proven  war- 
rant; and  if  it  turns  out  that  the  particular  relief  asked  for  cannot  be 
granted,  but  that  other  and  different  relief,  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue,  is  proper,  the. 
court  is  bound  to  grant  this  relief  and  not  turn  the  plaintiff  out  of 
court.  For  instance,  where  the  property  sought  to  be  recovered  and! 
applied  to  the  plaintiff's  claim  could  not  be  reached  because  incapable 
of  identification,  the  court  should  render  a  judgment  to  the  extent  of 
the  value  of  the  property  received  against  the  defendant  so  receiving 
it.  Campbell  Printing  Press  &  Mfg.  Co.  v.  Damon,  48  Hun,  509,  1  N. 
Y.  Supp.  185.  In  what  cases  a  creditor  who  has  filed  a  bill  in  behalf 
of  creditors  generally,  and  obtained  a  decree,  may  be  permitted  to 
prove  under  It  a  claim  not  set  up  in  the  bill.  Morris  v.  Mowatt,  4 
Paige,  142. 

302  Genet  v.  Beekman,  26  N.  Y.  35. 

sosClaflin  v.  Maguire,'45  Super.  Ct.  (13  J.  &  S.)  521;  Sage  v.  Mosher, 
28  Barb.  287;  Kelly  v.  Downing,  42  N.  Y.  71. 

304  Heywood  t.  Kingman,  29  Abb.  N.  C.  75. 
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§  2497.    Vacation. 

A  motion  to  vacate  a  judgment  in  a  judgment  creditor's  ac- 
tion setting  aside  a  fraudulent  conveyance  by  the  debtors  will 
not  be  granted  upon  the  sole  ground  that  vrhile  the  action  to 
obtain  it  was  pending  he  issued  an  execution  on  the  original 
judgment,  had  the  same  property  sold  at  sheriff's  sale,  and 
bid  it  in  himself  for  the  full  amount  of  the  execution.'"' 

ART.  III.  ACTIONS  AGAINST  INSOLVENT  ESTATES. 

§  2498.     Statutes. 

In  1858  a  statute  was  passed  which  authorized  a  new  class 
of  actions,  analogous  in  many  respects  to  creditors'  bills,  to 
be  brought  for  the  benefit  of  all  the  creditors  alike,  by  the  as- 
signee or  other  representative  of  an  insolvent  estate,  to  set 
aside  fraudulent  transfers  by  the  debtor.  Prior  to  1858,  an 
assignee  had  no  more  right  to  recover  back  property  which 
his  assignor  had  fraudulently  conveyed  than  the  assignor 
would  have  had.^""  Under  this  statute,  the  creditor  could  not 
gyg307 — ^jjg  representative  had  greater  power  than  the  cred- 
itor.'"* In  1889,  however,  an  amendment  was  added  permit- 
ting a  "creditor"  of  a  "deceased"  insolvent  debtor,  to  sue  to 
set  aside  any  fraudulent  transfer,  without  having  first  ob- 
tained a  judgment  on  his  claim.  The  statute  is  now  embraced 
in  section  seven  of  the  Personal  Property  Law  and  section  two 
hundred  and  thirty-two  of  the  Real  Property  Law.  Section 
seven  of  the  Personal  Property  Law  provides  as  follows : 

"Any  executor,  administrator,'""  receiver,'"  assignee,'^^  or 

BOB  Erickson  v.  Quinn,  50  N.  ~/.  697. 

306  Tradesmen's  Nat.  Bank  v.  Young,  15  App.  Div.  109,  114,  44  N.  Y. 
Supp.  297. 

307  Spring  v.  Short,  90  N.  Y.  538;  Crouse  v.  Frothingham,  97  N.  Y. 
105. 

308  Reynolds  v.  Ellis,  103  N.  Y.  115,  123. 

309  Public  administrator  is  included.    Leven  v.  Russell,  42  N.  Y.  251. 

310  Receiver  pendente  lite  (Ogden  v.  Arnot,  29  Hun,  146)  or  receiver 
in  supplementary  proceedings  (Pettibone  v.  Drakeford,  37  Hun,  628)  is 
not  included.     See,  also  Ward  v.  Petrie,  157  N.  Y.  301,  310. 

311  Includes  general  assignee.  Southard  v.  Benner,  72  N.  Y.  424- 
Niagara  County  Nat.  Bank  v.  Lord,  33  Hun,  560. 
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trustee,  may,  for  the  benefit  of  creditors  or  others  interested 
in  personal  property  held  in  trust,  disaffirm,  treat  as  void,  and 
resist  any  act  done,  transfer,  or  agreements  made,  in  fraud  of 
the  rights  of  any  creditor,  including  himself,  interested  in 
such  estate,  or  property,  and  a  person  who  fraudulently  re- 
ceives, takes,  or  in  any  manner  interferes  with,  the  personal 
property  of  a  deceased  person,  or  an  insolvent  corporation, 
association,  partnership,  or  individual,  is  liable  to  such  execu- 
tor, administrator,  receiver,  or  trustee  for  the  same  or  the 
value  thereof,  and  for  all  damages,  caused  by  such  act,  to  the 
trust  estate.^^^  A  creditor  of  a  deceased  insolvent  debtor, 
having  a  claim  against  the  estate  of  such  debtor  exceeding  in 
amount  the  sum  of  one  hundred  dollars,  may,  without  obtain- 
ing a  judgment  on  such  claim,  in  like  manner,  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate,  disaf- 
firm, treat  as  void,  and  resist  acts  done,  or  conveyances,  trans- 
fers, and  agreements  made,  in  fraud  of  creditors  or  maintain 
an  action  to  set  aside  such  act,  conveyance,  transfer  or  agree- 
ment. Such  claim,  if  disputed,  may  be  established  upon  the 
trial  of  such  action.  The  judgment  may  provide  for  the  sale 
of  the  property  involved,  when  a  conveyance  or  transfer  of 
the  same  is- set  aside,  and  that  the  proceeds  thereof  be  brought 
into  court  or  paid  into  the  proper  surrogate's  court  to  be  ad-* 
ministered  according  to  law." 

Section  232  of  the  Eeal  Property  Law  makes  a  like  provi- 
sion, in  nearly  identical  language,  as  to  real  property. 

§  2499.    Conditions  precedent. 

A  representative  named  in  the  statute  may  bring  the  action 
without  obtaining  a  judgment  and  notwithstanding  that  a  part 
or  all  of  the  creditors  are  simple  contract  creditors.  Such 
actions  require  no  lien  but  are  maintainable  by  force  of  the 
statute.^"     So  a  creditor  of  a  "deceased"  insolvent  debtor 

312  Statute  does  not  authorize  an  action  to  hold  liable  not  only  the 
transferee  but  also  the  transferrer.  Ward  v.  Petrie,  157  N.  Y.  301, 
310. 

313  Spelman  v.  Freedman,  130  N.  Y.  421,.  427. 

\ 
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need  not  be  a  judgment  creditor,''^*  though  the  fact  that  a  cred- 
itor has  obtained  a  judgment  does  not  bar  an  action  by  him.^^^ 
The  remedy  given  by  the  amendment  of  the  statute  is  not  a  new 
one  but  is  the  extension  of  an  old  and  familiar  remedy  by  re- 
lieving the  creditor  of  the  necessity  of  recovering  judgment 
and  issuing  execution.  The  statute  does  not  create  a  new 
cause  of  action  but  merely  changes  a  rule  of  evidence  by  al- 
lowing the  creditor  to  establish  his  debt  by  oral  testimony  in- 
stead of  by  the  record  of  a  judgment.^" 

§  2500.    Necessity  that  fraud  exist. 

The  right  given  to  invalidate  a  transfer  of  property  extends 
only  to  defects  based  on  fraud  or  fraudulent  intent.  In  other 
words,  a  conveyance  invalid  because  of  other  reasons  than 
fraud  cannot  be  set  aside  in  an  action  based  on  either  of  these 
statutes.^^^ 

§  2501.    Who  may  sue. 

Any  of  the  representatives  named  in  the  statute  may  sue 
"for  the  benefit  of  creditors  or  others  interested."  And  if  the 
representative  is  one  other  than  an  executor  or  administrator, 
it  seeiris  that  the  primary  right  to  sue  rests  in  the  representa- 
tive."' If,  however,  the  proper  representative,  on  demand, 
neglects  or  refuses  toi  sue,  the  creditor  may  sue  alone  or  in  be- 
half of  himself  and  other  creditors,  making  the  representative 
a  party  defendant.^^* 

sii  Cooke  V.  Chase,  85  Hun,  616,  37  N.  Y.  Supp.  124. 

315  Roselle  V.  Klein,  42  App.  Div.  316,  59  N.  Y.  Supp.  94 

316  National  Shoe  &  Leather  Bank  v.  Baker,  148  N.  Y,  581,  584. 

317  Crisfield  v.  Bogardus,  18  Abb.  N,  C.  334.  which  held  that  assignee 
could  not  take  advanta,ge  of  the  failure  to  file  a  mortgage.  See,  also, 
Nill  V.  Phelps,  20  Misc.  488,  46  N.  Y.  Supp.  662. 

318  Swift  V.  Hart,  35  Hun,  128;  Spring  v.  Short,  90  N.  Y.  538;  Grouse 
V.  Frothingham,  97  N.  Y.  105;  Dorthy  v.  Servis,  46  Hun,  628.  That  as- 
signee for  benefit  of  creditors  has  primary  right  to  sue  applies  only 
where  the  assignment  is  valid.     Loos  v.  Wilkinson,  110  N.   Y.   195. 

319  Spelman  v.  Preedman,  130  N.  Y.  421,  427;  Prentiss  v.  Bowden,  145 
N.  Y.  342.    But  the  mere  fact  that  the  representative  cannot  sue  does 
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It  will  be  noticed  thiat  the  creditor  authorized  by  the  stat- 
ute to  sue  is  the  creditor  of  a  "deceased"  insolvent  debtor. 
Such  a  creditor  has  a  primary  right  to  sue  so  that  the  repre- 
sentative need  not  be  requested  to  bring  the  action  and  refuse, 
as  a  condition  precedent  to  the  right  of  the  creditor  to  sue.^^° 
The  creditor's  action,  in  such  a  case,  must  be  brought  for  the 
benefit  of  all  the  creditors  interested.'^'-  Section  786  of  the 
Code,  as  to  publication  of  notice  to  the  other  creditors  to  pre- 
sent their  claims,  applies,  and  unless  it  is  complied  with  or 
some  sufficient  notice  is  given  or  the  other  persons  are  in 
some  way  given  their  day  in  couM,  such  a  proceeding  does  not 
conclude  them.'^^ 

§  2502.    Defendants. 

In  an  action  by  a  representative  to  set  aside  a  fraudulent 
assigninent  for  the  benefit  of  creditors,  the  creditors  are  proper 
but  not  necessary  parties.'^' 

§  2503.    Pleading. 

A  complaint  in  an  action  by  a  "creditor"  is  sufficient  which 
alleges  the  death  of  the  insolvent,  the  existence  of  a  claim  for 
more  than  one  hundred  dollars  against  him  in  favor  of  plain- 
tiff, a  conveyance  by  said  debtor  of  all  his  property  for  no 
consideration  and  with  intent  to  defraud  his  creditors,  and 
that  he  left  no  other  property  with  which  to  pay  his  cred- 
itors.""   If  the  action  is  brought  by  a  creditor  at  large  of  a 

not,  of  Itself,  authorize  an  action  by  a  creditor.     Sullivan  v.  Miller,  40 
Hun,  516. 

320  National  Bank  of  the  Republic  v.  Thurber,  39  Misc.  13.  17.  See, 
also,  Montgomery  v.  Boyd,  78  App.  Div.  64,  70,  79  N.  Y.  Supp.  879. 

321  Matter  of  Thoesen,  62  App.  Div.  87,  70  N.  Y.  Supp.  924;  Louis  v. 
Belgard.  43  State  Rep.  766,  17  N.  Y.  Supp.  882. 

322  Matter  of  Thoesen,  62  App.  Div.  87.  96,  70  N.  Y.  Supp.  924.  Con- 
struction of  Code  Civ.  Proc.  §  786,  see  vol.  1,  p.  652. 

323  Genesee  County  Bank  v.  Bank  of  Batavia,  43  Hun,  295. 

324Rosselle  v.  Klein,  42  App.  Div.  316,  59  N.  Y.  Supp.  94.  That  gen- 
era! allegation  as  to  insolvency  is  not  a  conclusion  of  law,  see  Camp- 
bell V.  Heiland,  55  App.  Div.  95,  66  N.  TJ.  Supp.  1116. 
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deceased  insolvent  debtor,  it  must  appear  from  the  face  of  the 
complaint,  and  not  from  the  title  of  the  action  merely,  that  it 
is  so  prosecuted.^^° 

§  2504.    Judgment. 

The  judgment  entered  in  an  action  by  a  creditor  should  not 
direct  payment  to  the  plaintiff  of  the  entire  amount  of  his  debt, 
in  the  absence  of  proof  that  he  is  the  only  creditor  of  the  de- 
ceased, but  should  provide  for  a  pro  rata  distribution  among 
all  the  creditors.'^' 

§  2505.    Bringing  of  action  by  creditor  as  election  of  remedies. 

The  commencement  of  an  action  to  set  aside  an  assignment 
on  the  ground  of  fraud  does  not  constitute  an  election  to  take 
in  hostility  to  the  assignment  within  the  doctrine  of  election 
of  remedies,  and  hence  a  creditor  may  take  under  the  assign- 
ment notwithstanding  his  attack  on  it.^^^ 

S25  Louis  V.  Belgard,  43  State  Rep.  766,  17  N.  Y.  Supp.  882;  followed 
m  Matter  of  Thoesen,  62  App.  Div.  87,  95,  70  N.  Y.  Supp.  924. 

316  Campbell  v.  Helland,  55  App.  Dlv.  95,  66  N.  Y.  Supp.  1116.  See. 
Also,  Everingham  v.  Vanderbllt,  51  How.  Pr.  177. 

32T  Matter  of  Garver,  176  N.  Y.  386,  394. 
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Nature  and  history  of  writ,  §  2506. 
Present  use,  §  2507. 

§  2506.    Nature  and  history  of  writ. 

According  to  Sir  William  Blackstone,  sequestrations  were 
first  introduced  in  the  reign  of  Queen  Elizabeth,  "before  which 
the  court  found  some  difficulty  in  enforcing  its  process  and 
decrees."  After  an  order  for  a  sequestration  issued,  the  bill 
of  the  plaintiff  was  taken  pro  eonfesso  and  a  decree  made  ac- 
cordingly, so  that  the  sequestration  seems  to  have  been  intend- 
ed only  to  enforce  the  performance  of  the  decree.^  Sequestra- 
tion, in  chancery  practice,  was  a  remedy  by  writ  for  the  tak- 
ing  of  property,  and  the  rents  and  profits  thereof,  either  to  en- 
force a  decree,  or  to  preserve  the  subject-matter  of  the  suit.^ 
It  is  also  defined  as  a  writ  or  commission  issuing  out  of,  and 
under  the  seal  of,  the  court,  directed  to  the  sheriff  or  to  cer- 
tain persons  of  the  complainant's  own  nomination  as  a  referee 
or  receiver,  empowering  him  or  them  to  enter  on  and  sequester 
the  real  and  personal  estate  and  effects  of  the  defendant  or 
some  particular  part  thereof,  and  to  take,  receive,  and  se- 
quester the  rents,  issues,  and  profits  thereof,  and  to  keep  the 
same-  in  their  hands,  or  pay  the  same  in  such  manner  and  to 
such  persons  as  the  court  shall,  in  its  discretion,  appoint,  un- 
til the  defendant  shall  have  performed  the  act  ordered  and  en- 
joined by  the  coiirt.'  The  person  to  whom  the  sequestration 
was  made,  was  sometimes  called  the  sequestrator. 

1  3  BL,  Comm.  444. 
2Cyc.  Law  Diet.  840. 
s  1  Barb.  Ch.  Pr.  68. 
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§  2507.     Present  use. 

The  remedy  is  now  practically  superseded  by  receivership 
proceedings  and  kindred  remedies,  though  so  called  seques- 
tration is  allowed  by  statute  in  certain  instances  in  corporation 
and  matrimonial  actions.  Thus,  sequestration  of  the  property 
of  the  husband  is  allowable  to  enforce  payment  of  alimony,* 
and  where  an  execution  against  a  corporation  has  been  re- 
turned unsatisfied,  the  judgment  creditor  may  maintain  an 
action  to  procure  a  judgment  sequestrating  the  property  of 
the  corporation,  and  providing  for  a  distribution  thereof.''  So 
also  where  a  corporation  is  fined,  and  an  execution  against  it  is 
returned  unsatisfied,  an  action  may  be  brought  in  the  name  of 
the  people  to  sequester  the  property  of  the  corporation."  Like 
proceedings  are  permissible  to  enforce  the  payment  of  taxes 
by  a  corporation.'  These  matters  will  be  fully  considered  in 
subsequent  chapters. 

"  Code  Civ.  Proc.  §  1772. 
f  Code  Civ.  Proc.  §  1784  et  seq. 
e  Code  Cr.  Proc.  §  682.  . 
7  Laws  1896,  c.  908,  §  263. 
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Youmans  v.  Terry,  3169. 
Young  V.  Heermans,  3417,   3426. 

V.  Stone,    2693,    2743. 
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Zapp  V.  Miller,   2573. 

Zeiser  v.  Cohn,  3431. 
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A. 

ABANDONMENT, 

of  case  and  exceptions,  2674,  2675. 

of  execution  levy,  3119. 

of  supplementary  proceedings,  3344. 

ABATEMENT  AND  REVIVAL, 

general  rules,  vol.  2,  2060-2104. 

additional  allowance  of  costs  where  action  abates,  3007. 
stipulation  that  action  shall  not  abate  as  condition  of  awarding 
new  trial,  2744. 

ABSENCE    (see,  also,  "Nonresidents"), 

of  attorney  as  ground  for  new  trial,  2713. 
of  witness  as  ground  for  new  trial,  2712. 

of  party  or  attorney  as  ground  for  opening  default,  2869,  2870.. 
of  referee  at  time  for  examination  in  supplementary  proceedings, 
3319. 

ABUTTING  OWNERS, 

right  to  extra  allowance  of  costs,  3000. 
basis  of  computing,  3015. 

ACCOUNTS  AND  ACCOUNTING, 

reference  where  long  account  is  involved,  2557. 

reference  to  take,  2569. 

hearing  on  reference  to  take,  2608. 

contents  of  report  on  reference  to  take,  2617. 

costs  as  matter  of  right  where  accounts  exceed  $400,  2915. 

costs  in  action  for  accounting  as  discretionary,  2927. 

basis  of  computing  extra  allowance  in  action  for,  3017„ 

application  at  foot  of  decree,  after  direction  to,  2813. 

(3481 ) 
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ACCOUNTS  AND  ACCOUNTING— Cont'd. 

action  by  receiver  in  supplementary  proceedings,  3372. 
accounting  by  receiver  in  supplementary  proceedings,  3376. 
demand  for  in  complaint  as  precluding  money  judgment,  2765. 

ACKNOWLEDGMENT, 

certificate  of  redemption  from  execution  sale,  3180. 

certificate  of  satisfaction  executed  by  redeeming  creditor,  3171. 

assignment  of  judgment,  2832. 

satisfaction  piece,  where  judgment  satisfied,  2838. 

ACTIONS, 

cause  of,  see  "Cause  of  Action." 
abatement  of,  see  "Abatement  and  Revival." 
consolidation,  see  "Consolidation  of  Actions." 
limitations  of,  see  "Statute  of  Limitations." 
obtaining  leave  to  sue,  see  "Leave  to  Sue." 
special  proceedings,  see  "Special  Proceedings." 

suit  in  equity,  see  "Creditoril'  Suits,"  "Cancellation  of  Written  In- 
struments," "Reformation  of  Written  Instruments,"  etc. 
on  judgments,  2841. 
to  set  aside  judicial  sale,  3229. 

appointment  of  receiver  in  supplementary  proceedings  to  sue,  3350. 
by  receiver  in  supplementary  proceedings,  3372. 

ACTIONS  BY  PEOPLEi 

liability  of  relator  for  costs, 

ADDITIONAL  ALLOWANCES, 

I.  As  a  Matter  of  Right. 

persons  entitled,  2994. 

matters  considered  in  exercising  discretion,  2998. 

basis  of  computation,  2995. 

amount,  2996. 

procedure  to  obtain,  2996. 

II.  As  a  Matter  of  Discretion. 

right  to  costs  as  condition  precedent,  2997. 

stipulation  as  affecting,  2999. 

ownership  of  allowanon,  2999. 

effect,  on  allowance,  of  setting  aside  of  verdict  or  judgment 

2999. 
payment  out  of  fund,  3000. 
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ADDITIONAL  ALLOWANCES— Cont'd. 

persons  entitled  and  persons  liable,  3000. 

guardian  ad  litem,  3001. 
number  of  allowances,  3001. 
actions  and  proceedings  in  whicti  allowed,  3002. 

"difficult  and  extraordinary"  cases,  3002. 

special  proceedings,  3005. 
allowance  where  no  trial  has  been  had,  3005. 

when  defense  is  interposed,  3006. 

on  discontinuance,  3006. 

on  dismissal  for  plaintiff's  failure  to  appear,  3007. 

where  action  abates,   3007. 

where  judgment  is  rendered  on  frivolous  pleading,  3007. 

where  offer  of  judgment  is  made,  3007. 
basis  of  computation,  300S. 

where  counterclaim  is  interposed,  3012. 

where  one  sues  for  a  part  of  a  fund,  3012. 

actions  in  general  where  injunctive  relief  is  sought,  3012. 

actions  where  franchise  is  involved,  3015. 

actions  by  abutting  owners,  3015. 

taxpayer's  action,  3015. 

actions  to  cancel  written  instruments,  3015. 

actions  for  specific  performance,  3016. 

actions  to  declare  a  deed  a  mortgage,  3016. 

actions  to  quiet  title,  3016. 

actions  relating  to  fraudulent  conveyances,  3016. 

actions  involving  an  accounting,  3017. 

actions  relating  to  wills,  3017. 

actions  relating  to  policy  of  insurance,  3018. 

actions  for  trespass,  3018. 
'  partition  suit,  3018. 

ejectment,  3019. 

.actions  to  recover  damages  for  death  by  wrongful  act,  3019. 
amount,  3019. 

in  mortgage  foreclosure  suit,  3020. 

matters  to  be  considered,  3021. 
procedure  to  obtain,  3021. 

before  whom  to  move^  3021. 

time  for  application,  3022. 

notice  of  application,  3023. 

motion  papers,  3024. 

second  application,  3024. 

order,  3024. 

appeal,  3025. 
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ADJOURNMENT    (see  "Postponement"). 

ADMINISTRATORS  (see  "Executors  and  Administrators"). 

ADMISSIONS, 

of  juror  as  admissible  to  impeach  verdict,  2734. 

ground  for  new  trial,  2708. 

of  service  of  notice  of  motion  for  new  trial  as  waiver,  2730. 

matters  admitted  by  allowing  judgment  by  default,  2860. 

ADVERSE  -POSSESSION, 

title  by,  as  subject  to  execution  sale,  3138. 
title  by,  as  sufficient,  on  judicial  sale,  3234. 

AFFIDAVITS  (see,  also,  "Oaths"), 

general  rules,  vol.  1,  534  et  seq. 
motion  for  reference,  2574. 
motion  to  open  default  judgment,  2873. 

motion  for  warrant  of  arrest  in  supplementary  proceedings,  3308. 
motion  at  special  term  for  new  trial,  2731. 
motion  to  set  aside  judicial  sale,  3231. 

motion  to  appoint  receiver  in  supplementary  proceedings,  3347. 
motion  for  leave  to  issue  execution,  3070,  3077. 
motion  for  additional  allowance,  3024. 

order  permitting  third  person  to  pay  sheriff,  in  supplementary  pro- 
ceedings, 3326. 
supplementary  proceedings,  3279  et  seq. 
of  jurors  on  motion  for  new  trial,  2734. 
to  redeem  from  execution  sale,  3175,  3179. 

to  reach,  by  execution,  wages,  income  from  trust  funds;  etc.,  3110. 
claim  to  personal  property  levied  on,  3123. 
of  disbursements,  3028. 
for  retaxation  of  costs,  3037. 
inclusion  in  case,  2669. 
as  substitute  for  certificate  to  case,  2678. 

AFFIDAVIT  OP  MERITS, 

general  rules,  vol.  1,  560. 

on  motion  to  open  default  judgment,  2874. 

AGENTS   (see,  also,  "Partnership"), 
liability  of  principal  for  costs,  2945. 
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AGREEMENTS  (see,  also,  "Stipulations,"  "Consent"), 
to  set  aside  satisfaction  of  judgment,  2841. 
as  affecting  right  of  others  to  redeem  from  execution  sale,  3162. 

ALIAS  EXECUTION, 
what  is,  3087. 

ALIMONY, 

enforcement  of  payment  by  execution,  3060,  3061. 

AMENDMENTS, 

general  rules,  vol.  1,  704. 

general  rules  as  to  amendment  of  pleadings,  vol.  1,  1020. 
power  of  referee,  2596. 
order  of  reference,  2580. 

of  complaint  as  affecting  order  of  reference,  2581. 
report  of  referee,  2624,  2646. 
case  in  appellate  court,  2682. 
certificate  of  sale  of  realty  under  execution,  3147. 
docket  of  judgment,  2800. 
execution,  3091,  S188. 
judgment,  see  "Judgment." 
judgment  as  postponing  lien,  2808,  2814. 
judgment  roll,  nunc  pro  tunc,  2790. 
■  pleadings  after  award  of  new  trial,  2746. 
return  of  execution,  3185. 
sheriff's  deed,  3159. 
statement  confessing  judgment,  2886. 
proposing  amendments  to  case,  2659. 

allowance  of  amendments  to  case  by  failure  to  notice  for  settle- 
ment, 2674. 
settlement  of  proposed  amendments  to  case,  2670. 
amount  of  costs  for  making  and  serving  amendments  to  case,  2971. 

AMOUNT, 

statement  in  execution,  3094. 
statement  in  judgment,  2757. 
statement,  in  docket  book,  of  judgment,  2792. 
to  redeem  from  execution  sale,  3168. 
reducing  by  amendment  of  judgment,  2811. 

judgment  on  which  supplementary  proceedings  may  be  based,  3273. 
affidavit  as  to  amount  due  on  judgment,  on  seeking  to  redeem  from 
execution  sale,  3177. 
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ANNUITY, 

reached  by  creditor's  slilt,  3402,  3405. 

ijasis  bi  compiltiiig  addittbiial  iali&wiiice  df  cbStS,  In  action  to  re- 
cover, 3011. 

ANOTHER  ACTION  PENDING. 

general  rules,  see  vol.  1,  pp.  45-52. 

ANSWER  (see,  also,  "Courlterciainis"), 

general  rules  as  to,  vol.  1,  934  et  seq. 

relief  granted  where  there  Is  no,  2763. 

service  on  co-defendant,  2761. 

judgment  by  default  *here  not  served  in  time,  2848. 

taking  default  judgment,  where  insufficient,  2847. 

costs  where  defendants  answer  separately,  2940. 

in  creditor's  suit,  see  "Creditor's  Suit." 

APPEAL   (see,  also,  "Reversal,"  "Appellate  Division,"  "Court  of  Ap- 
peals"), 

orders  In  supplementary  proceedings,  3267. 

order  to  pay  bid  at  judicial  sale,  3241. 

order  adjudging  a  person  in  contempt  in  supplementary  proceed- 
ings, 3340. 

order  appointing  a  receiver  in  supplementary  proceedings,  3356. 

order  for  additional  allowahce  of  costs,  3025. 

order  denying  motion  to  resettle  case,  2682. 

order  for  new  trial  of  feigned  issues,  2739. 

order  directing  reference  or  writ  of  inquiry,  on  assessment  of  dam- 
ages on  default,  2861. 

order  of  l-efererice,  2582. 

review  of  referee's  report,  2649. 

order  for  new  trial,  2745. 

motion  to  amend  judgment  as  remedy,  2809,  2810. 

entry  of  order  denying  new  trial  as  condition  to  review,  2740, 

necessity  of  case  to  perfect,  2654. 

new  case  after  motion  for  a  new  trial,  2653. 

resettlement  of  case  after  decision  on  appeal,  2681. 

undertaking  to  discharge  levy  under  execution,  3120. 

pendency  as  precluding  set-off  of  motion  costs  against  judgment, 
3044. 

from  order  granting  new  trial  as  precluding  motion  to  vacate  it, 
2741. 

as  waiver  of  right  to  object  to  costs,  2905. 
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APPEAlr-Cont'd. 

enforcement  of  liability  of  third  person  for  costs  while  iL^peal  Is 
pending,  2948. 

as  waiver  of  motion  to  vacate  judgment.  2829. 

from  judgment,  as  defense  to  creditor's  suit  tiased  thereOil,  3396. 

as  affecting  time  lli  which  judgment  is  a  lien,  1802. 

as  bar  to  issuance  of  execution,  3081. 

suspending  lien  of  judgment  on  appieal,  2803. 

restoration  of  suspended  lien  of  judgment,  on  affirmance  or  dis- 
missal, 2805. 

review  of  order  denying  new  trial  where  grounds  of  order  not 
stated,  2719. 

requests  to  find,  2614. 

is  enlal-ging  scope  of  review,  2610. 

motion  for  new  trial  as  enlarging  scope  of  review,  2685. 

review,  on  appeal  ftom  judgment,  of  granting  or  refusihg  of  cer- 
tificate for  costs,  2912. 

affirmance  as  barring  motion  for  new  trial,  2730. 

co.sts  as  interlocutory,  2901. 

liability  of  representative  for  costs,  2952. 

vacating  judgment  after  affirmance,  2824. 

amendment  of  errors  in  case  in  appellate  court,  2682. 

waiver  of  right  to,  as  condition  of  opening  default, judgment,  2876. 

APPEARANCE  (see,  also,  "Waiver"), 

general  rules,  vol.  1,  802  et  seq. 

demand  of  notice  as,  2862,  2863. 

what  constitutes,  3273. 

effect  of,  after  time  for  answering  has  expired,  2857. 

vacating  judgment  because  of  unauthorized,  2819. 

failtire  to  appear  in  supplementary  proceedings,  as  a  contempt, 
3336. 

before  referee  in  supplementary  proceedings  as  a  waiver,  3319. 

as  waiver  of  objections  to  appointment  of  receiver  in  supplemen- 
tary proceedings,  3359. 

as  waiver  of  notice  of  application  to  appoint  receiver  in  supplemen- 
tary proceedings,  3348,  3349. 

APPELLATE  DIVISION, 

jurisdiction  and  powers  in  general,  vol.  1,  170  et  seq. 
hearing  of  exceptions  in  first  instance,  2721. 
judgment  after  hearing  at  appellate  division,  2779. 
right  to  hear  motion  for  additional  allowance,  3022. 
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APPELLATE  DIVISION— Cont'd. 

■    power  to  resettle  case,  2679,  2680. 
amount  of  costs  on  application  to,  2976. 

APPELLATE  TERM, 

hearing  of  exceptions  in  first  instance,  2722. 

APPLICATIONS  AT  FOOT  OF  DECREE, 
propriety,  2811. 

ARBITRATION  AND  AWARD, 

necessity  of  case  on  appeal,  2655. 

additional  allowance  of  costs  in  action  to  set  aside  award,  3011. 

ARREST  (see,  also,  "Execution  against  the  Person"), 

general  rules,  vol.  2,  1270-1381. 

amount  of  costs  for  procuring,  2964. 

under  body  execution,  3207. 

consent  to  release  from  as  barring  body  execution,  3201. 

warrant  of,  in  supplementary  proceedings,  3307. 

power  of  prisoner  to  confess  judgment,  2881. 

ASSAULT  AND  BATTERY, 

costs  as  matter  of  right.  2914. 

ASSESSMENT, 

of  damages,  where  judgment  taken  by  default,  2863. 
of  damages  after  remittitur  from  court  of  appeals,  2867. 
payment  of  assessments  on  property,  on  judicial  sale,  3242. 

ASSIGNMENT, 

of  judgment,  see  "Judgment." 

action  to  set  aside  as  election  of  remedy,  3436. 

delivery  of  assigned  property  in  supplementary  proceedings,  3332. 

effect  of  vacation  of  judgment  after,  2831. 

filing  to  obtain  sheriff's  deed  on  execution  sale,  3158. 

assignor  and  assignee  as  necessary  defendants  in  creditor's  suit, 

3415. 
liability  of  assignee  for  costs  of  action,  2944. 
liability  of  assignor  fo^;  costs,  2945. 
leave  to  assignee  to  sue  on  judgment,  2842. 
notice  to  assignee  of  motion  to  vacate  judgment,  2827. 
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ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS, 

as  divesting  execution  lien  on  personal  property,  3101. 
effect  on  supplementary  proceedings,  3328. 
liability  of  assignee  for  costs,  2947,  2951. 

ASSOCIATIONS  (see  "Joint  Stock  •Associations"). 

ATTACHMENT, 

general  rules,  vol.  2,  1381-1554. 

proof  of  levy  to  obtain  judgment  by  default,  2859. 

ATTORNEYS, 

general  rules  as  to,  vol.  1,  239  et  seq. 

power  to  agree  to  increase  the  costs,  2903. 

power  to  institute  supplementary  proceedings,  3258. 

power  to  issue  execution,  3064. 

power  to  satisfy  judgment,  2839. 

power  to  discharge  imprisoned  debtor,  3211. 

authority  to  stipulate  as  condition  of  opening  default  judgment, 
2878. 

authority  to  consent  to  vacate  a  judgment,  2815. 

authority  to  direct  sheriff  as  to  enforcement  of  execution,  3088. 

reference  in  action  to  recover  for  services,  2564. 

reference  on  application  for  substitution,  2572. 

reference  on  petition  to  compel  payment  to  client,  2572. 

absence  as  ground  for  new  trial,  2713. 

absence,  ignorance,  etc.,  of,  as  ground  for  opening  default,  2870. 

name  of  in  docket  of  jud^gment,  2792. 

vacating  judgment  because  of  unauthorized  appearance,  2819. 

failure  to  put  in  evidence  as  ground  for  vacating  judgment,  2820. 

enforcement  of  orders  for  payment  of  money  by,  or  to,  by  execu- 
tion, 3061. 

who  may  be  employed  by  receiver  in  supplementary  proceedings, 
3374. 

misconduct  as  ground  for  new  trial,  2699. 

review  of  remarks  before  jury  as  dependent  on  inclusion  of  re- 
marks in  case,  2668. 

entry  of  judgment  after  disbarment,  2783. 

liability  for  costs,  2948,  2959. 

notice  to,  of  motion  to  vacate  judgment,  2827. 

witness  fees  as  disbursements,  2980. 

AWARD  (see  "Arbitration  and  Award"). 
N.  Y.  Prac— 219. 
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B. 

BAIL, 

general  rules,  vol.  2,  1353-1372. 

BAILMENT, 

custody  of  officer  of  goods  seized  on  execution,  3118. 

BANKRUPTCY  (see,  also,  "Insolvency"), 

discharge  of  judgment  against  bankrupt,  2S34. 

discharge  as  ground  for  opening  default  judgment,  2S70. 

discharge  as  ground  for  staying  proceedings  on  execution,  3191. 

discharge  in  as  precluding  supplementary  proceedings,  3272. 

adjudication  as  staying  time  within  which  to  institute  supplemen- 
tary proceedings,  32G0. 

power  of  trustee  to  reach  surplus  income  of  trust,  3403. 

lien  created  by  creditor's  suit  where  judgment  docketed  before 
bankruptcy  proceedings,  3417,  3420. 

liability  of  assignee  for  costs,  2947,  2950. 

execution  on  judgment  against,  3065. 

BILL  OF  EXCEPTIONS  (see  "Case"). 

BILL  OF  INTERPLEADER   (see  "Interpleader"). 

BILL  OP  PARTICULARS, 

general  rules,  vol.  1,  861  et  seq. 

recovery  in  excess  of  amount  stated  in,  2766. 

inclusion  in  judgment  roll,  2789. 

BILLS  AND  NOTES   (see  "Negotiable  Instruments"). 

BOARD  OP  TRADE, 

seat  as  subject  to  supplementary  proceedings,  3261,  3365. 

BODY  EXECUTION   (see  "Execution  Against  the  Person"). 

BONA  FIDE  PURCHASERS, 

title  acquired  at  execution  sale,  3149. 

at  judicial  sale,  3219. 

title  as   against  that  Of  receiver  in  supplementary  proceedings 

3363. 
as  affected  by  prior  delivery  of  execution,  3102. 
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BONDS   (see,  also,  "Undertakings"), 

general  rules  as  to,  vol.  1,  670  et  seq. 
judgment  against  part  of  defendants,  2760. 
of  receiver  in  supplementary  proceedings,  3356. 
for  payment  of  costs,  in  action  by  receiver  in  supplementary  pro- 
ceedings, 3373. 

BOOKS. 

failure  to  produce  in  supplementary  proceedings,  as  a  contempt 
3336. 

BREACH  OF  PROMISE  TO  MARRY, 
body  execution,  3198. 

BROKERS  (see  "Board  of  Trade"). 

BURDEN  OF  PROOF, 

motion  for  reference,  2577. 

motion  to  open  default  judgment,  2875. 

c. 

CALENDAR  (see,  also,  "Notice  of" Trial"), 

general  rules,  vol.  2,  1659. 
term  fees,  2973. 

CANCELLATION, 

sheriff's  deed,  3159. 
return  of  execution,  3186. 
docket  of  judgment,  2837. 

CANCELLATION  OF  WRITTEN  INSTRUMENTS, 
basis  of  computing  extia  allowance,  3015. 

CAPTION, 

report  of  referee,  2616. 

CASE, 

nature  and  purpose,  2652. 

as  distinguished  from  bill  of  execeptions,  2652. 

necessity,  2653. 

on  moving  for  new  trial,  2655. 

to  perfect  an  appeal,  2654. 
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CASE— Cont'd. 

time  for  making  and  service,  2656. 

extension  of  time  to  serve  case,  2658. 

relief  from  default,  26E9. 

effect  of  failure  to  serve  case,  2659. 
amendments,  2659. 

form,  2660. 

to  insert  evidence,  2660. 
contents,  2661. 

evidence,  2663. 

exceptions,  2667. 

judge's  charge,  2668. 

remarks  of  counsel,  2668. 

motion  and  ruling  thereon,  2661. 

affidavits,  2669. 

copy  of  account,  2669. 

judgment  roll,  2662. 
settlement,  2670. 

who  may  settle,  2671. 

powers  and  duties  of  judge  or  referee,  2671. 

effect  of  failure  to  notice  case  for  settlement  after  service  of 
amendments,  2674. 
signature  and  filing,  2675. 

opening  default  in,  2675. 
certification,  2676. 

certificate  that  case  contains  all  the  evidence,  2677. 

conclusiveness  of  certificate,  2678. 
resettlement,  2679. 

of  court's  own  motion,  2679. 

power  of  appellate  division,  2681. 

order  as  appealable,  2682. 
effect  as  stay,  2682. 

on  motion  at  special  term  for  new  trial,  2731. 
on  hearing  of  exceptions   in  first  instance  by  appellate   division, 

2725. 
as  part  of  judgment  roll,  2788. 
amendment  in  appellate  court,  2682. 
amount  of  costs  for  making  and  serving,  2971. 

CAUSE  OP  ACTION, 

general  rules,  vol.  1,*52  et  seq. 

reached  by  creditor's  suit,  3406. 

as  vesting  in  receiver  in  supplementary  proceedings,  3364,  3365. 
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CAUSE  OP  ACTION— Cont'd. 

■want  of  as  ground  for  vacating  judgment,  2818. 

injury  to  property  in  custody  of  sheriff  under  execution,  3120. 

joinder,  see  "Joinder  of  Causes  of  Action." 

CAVEAT  EMPTOR. 

judicial  sales,  3237. 
execution  sales,  8132. 

CERTIFICATE  (see,  also,  "Acknowledgment"), 
for  costs,  3031. 
to  obtain  double  costs,  2993. 

to  obtain  costs  against  school  officer  or  supervisor,  2938 
to  obtain  costs  against  executor  or  administrator,  2958. 
to  show  that  title  arose  on  the  trial,  to  obtain  costs,  2911. 
of.  sale  of  real  property  on  execution.  3146. 
of  redemption  from  execution  sale,   3180. 
of  satisfaction  of  judgment  executed  by  creditor  redeeming  from 

execution  sale,  3170. 
certification  of  case,  2676. 
variance  between  sheriff's  deed  and  certificate  of  sale,  3159. 

CERTIORARI, 

double  costs,  2992. 

additional  allowance  of  costs  where  assessment  is  reviewed,  3002. 

CHANCERY  (see  "Equity"). 
CHANGE  OF-  PLACE  OF  TRIAL, 

general  rules,  vol.  2,  1925-1965. 
costs  to  abide  the  event,  2938. 

CHARGE  TO  THE  JURY, 

general  rules,  vol.  2,  2308-2349. 

error  in  giving  or  refusing  as  ground  for  new  trial,  2692. 

new  trial  where  jury  disregard,  2698. 

necessity  for  including  in  case,  2668. 

CHATTELS  (see  "Personal  Property"), 
recovery  of,  see  "Replevin." 

CHATTEL  MORTGAGE, 

delivery   of    mortgaged   property,    in    supplementary    proceedings. 
3332. 
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CHATTEL  MORTGAGE— Cont'd. 

giving  of,  or  sale  under,  as  divesting  lien  of  execution,  3101. 

interest  of  mortgagor  or  mortgagee  as  leviable,  3113. 

rights  of  receiver  in  supplementary  proceedings  as  to  mortgaged 

property,  3370. 
creditor's  suit  to  set  aside,  3386. 

CHECK, 

payment  by,  3172. 

payment  of  bid  at  judicial  sale,  3242. 

CHOSES  IN  ACTION, 
leviable,  3107. 

CITIES  (see  "Municipal  Corporations"). 

CITY  COURT  OP  NEW  YORK, 

power  of  judge  to  entertain  supplementary  proceedings,  3269. 

CLAIM  AND  DELIVERY  (see  "Replevin"). 

CLERK  OF  COURT, 

duty  to  sign  judgment,  2758. 
duty  to  enter  judgment,  2781. 

signature  and  filing  of  judgment  as  constituting  entry,  2781. 
cancelling  docket  of  judgment,  2840. 
entry  of  judgment  in  docket  book,  2791. 
power  to  assess  damages  where  judgment  by  default,  2851. 
filing  transcript  of  docket,  2793. 
taxation  of  fees,  3050. 

mistake  of,  as  ground  for  opening  default  judgment,  2870. 
payment  of  money  to,  to  redeem  from  execution  sale,  3175. 
power  to  Issue  execution  as  exclusive,  3064. 
duty  to  tax  costs,  3026. 

collateral  attack  on  appointment  as  receiver  in  supplementary  pro- 
ceedings, 3359. 

CLOUD  ON  TITLE   (see  "Quieting  Title"). 

CODE  OF  CIVIL  PROCEDURE, 

sections  cited,  see  table  in  front  of  volume. 

COLLATERAL  ATTACK, 

supplementary  proceedings,  3269. 
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COLLATERAL  ATTACK— Cont'd. 

appointment  of  receiver  in  supplementary  proceedings,  3359. 
taxation  of  costs,  3039. 
judgment  by  confession,  2892. 
order  of  reference,  2582. 

COLLUSION  (see  "Fraud"). 

COMMISSIONER, 

fees  as  disbursements,  2985. 

COMPENSATION   (see,  also,  "Fees"), 

of  receiver  in  supplementary  proceedings,  3378. 
of  referee  who  sells  under  judgment,  3246. 

OOMPLAINT,  ' 

in  creditor's  suit,  see  "Creditor's  Suit." 

joinder  of  causes  of  action,  see  "Joinder  of  Causes  of  Action." 

in  action  on  judgment,  2843. 

vacating  judgment  to  allow  amendment  of,  2817. 

amendment  of  sum  demanded  to  support  verdict,  2766. 

new  trial  on  judge's  minutes  after  dismissal  of,  2718. 

COMPROMISE   (see  "Settlement"). 

CONCLUSIONS  OF  LAW, 

in  report  of  referee,  2619. 

admission  by  allowing  default  judgment,  2860. 

CONDEMNATION  PROCEEDINGS, 
additional  allowance  of  costs,  3005. 

CONDITIONAL  SALES, 

buyer's  interest  as  subject  to  execution,  3106. 

CONFESSION  OF  JUDGMENT, 

purposes  lor  which  judgment  may  be  confessed,  2879. 
who  may  confess  judgment,  2880. 

married  women,  2880. 

trustee,  2880. 

public  officer,  2880. 

executors  and  administrators,  2880. 
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CONFESSION  OF  JUDGMENT— Cont'd. 

person  under  arrest,  2881. 

joint  debtors,  2881. 

insolvent  corporation,  2881. 
statement,  2881. 

signature,  2885. 

verification,  2885. 

amendment,  2886. 
entry  of  judgment,  2887. 

judgment  roll,  2888. 

docketing  and  enforcement,  2888. 

execution  virhere  judgment  is  not  all  due,  2889. 
vacating  the  judgment,  2890. 

who  may  move,  2822,  2890. 

grounds,  2890. 

time  for  motion,  2891. 

notice  of  motion,  2891. 

order,  2891. 
collateral  attack,  2892. 

right  of  judgment  creditor  to  redeem  from  execution  sale  on  an- 
other judgment,  3164. 
as  violation  of  injunction  in  creditor's  suit,  3422. 

CONFIRMATION, 

of  report  of  referee,  2638. 
time,    2640. 

CONFLICT  OF  LAWS, 

■what  law  governs  as  to  costs,  2904, 

CONSENT, 

to  reference,  2553. 

to  issuance  of  execution  after  five  years,  3070. 
to  motion  for  new  trial  on  judge's  minutes  at  subsequent  term  of 
court,  2718. 

CONSOLIDATION  OF  ACTIONS, 
general  rules,  vol.  2,  1690-1702. 

CONSPIRACY, 

judgment  against  part  of  defendants,  2760. 

action  by  receiver  in  supplementary  proceedings,  3372. 
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CONTEMPT, 

in  supplementary  proceedings,  see  "Supplementary  Proceedings." 

power  of  referee  to  punisli,  2599,  2607. 

reference  in  contempt  proceedings,  2572. 

violation  of  injunction  order  in  supplementary  proceedings,  3305. 

power  of  referee  in  supplementary  proceedings  to  punish,  3317. 

proceedings  to  collect  costs,  3041. 

what  judgments  may  be  enforced  by  contempt  proceedings,  3061. 

enforcement  of  order  to  pay  bid  at  judicial  sale,  3241. 

CONTINUANCE  (see,  also,  "Postponement"), 
supplementary  proceedings,  3270. 

CONTRACTS  (see,  also,  "Bonds,"  "Undertakings,"  "Agreements,"  "Stip- 
ulations," "Negotiable  Instruments"), 

recovery  ex  contractu  in  action  ex  delicto,  2765. 
creditor's  suit  as  based  on  contract,  3388. 

CONTRIBUTION, 

between  execution  debtors,  3155. 

CONVERSION   (see,  also,  "Trover"), 

liability  of  receiver  in  supplementary  proceedings,  3369. 

CONVICTS, 

time  to  move  to  vacate  judgment,  2826. 

COPY  OF  ACCOUNT, 

inclusion  in  case,  2669. 

CORONER, 

execution  directed  to,  3091. 

CORPORATIONS  (see,  also,  "Foreign  Corporations"), 
creditors'  suits  against,  3387. 
supplementary  proceedings  against,  3259. 
collection  of  costs  against,  3043.       • 
default  judgment  in  action  against,  2849. 
confession  of  judgment  by,  where  insolvent,  2881. 
how  examined  in  supplementary  proceedings,  3320. 
shares  of  stock  as  leviable,  3108. 
stockholders  as  necessary  defendants  in  creditor's  suit,  3416. 
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COSTS   (see,  also,  "Fees,"  "Security  for  Costs,"  "Poor  Persons,"  "Dis- 
bursements," "Increased  Costs,"  "Additional  Allowances"), 

in  supplementary  proceedings,  see  "Supplementary  Proceedings." 

definition,  nature,  and  purpose,  2900. 

as  distinguished  from  fees  and  from  disbursements,  2900. 

final  and  interlocutory  costs,  2901. 

right  to  costs,  as  dependent  on  statute,  2901. 

power  of  court  or  referee  to  award,  2902. 

where  court  is  without  jurisdiction,  2903. 
stipulations  as  to  costs,  2903. 
power  and  duty  of  referee  to  award,  2598,  2607. 
report  of  referee  must  award  or  deny,  2616. 
of  motion  for  reference,  to  abide  the  event,  2580. 
what  law  governs,  2904. 

statutes  in   force  at  termination  of  controversy,  2904. 
prolonging  litigation  to  determine  right  to  costs,  2904. 

in  equity,  2904. 
ownership,  2905. 
waiver  of  right  to  costs,  2905. 

refusal  to  accept,  2905. 
waiver  of  objections,   2905. 
failure  to  object,  2905. 
service  of  offer  to  allow  judgment,  2905. 
taking  of  an  appeal,  2905. 
allowance'  to  receiver  in  special  proceedings,  in  action  by,  3373. 
of  resale,  payment  by  defaulting  bidder  at  judicial  sale,  3241. 
payment  as  condition  of  setting  aside  judicial  sale,  3232. 
payment  as  condition  of  allowing  amendment  of  judgment,  2813. 
payment  of  as  condition  to  awarding  new  trial,  2742. 
payment  of  as  condition  of  opening  default  judgment,  2875. 
amendment  of  judgment  as  to,  2810. 
granting  new  trial  to  recover,  2688. 

including  items  and  affidavits  as  to,  in  judgment  roll,  2788. 
separate  judgment  for,  2755. 

I.  Recovery  as  a  Matter  of  RigM, 

actions  involving  title  to  real  property,  2907. 
action  "triable  by  a  jury,"  2907. 
what  is  real  property,  2907. 
when  claim  arises  "on  the  pleadings,"  2908. 
when  claim  arises  on  the  trial,  2908. 
•what  Is  meant  by  "title,"  2908. 
title  vs.  possession,  2909. 

existence  of  easement  as  involving  title,  2909. 
defense  of  license  as  involving  title,  2909. 
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COSTS— Cont'd. 


admission  of  title  at  trial,  2910. 

certificate  that  question  of  title  arose  on  the  trial.  2911. 

partition,  2910. 

action  for  dower,  2910. 

creditor's  suit,  2910. 

action  to  abate  nuisance,  2910. 

ejectment,  2910. 

action  for  breach  of  covenant  for  quiet  enjoyment,  2910. 

trespass,  2911. 
action  to  recover  a  chattel,  2912. 

action  of  which  a  justice  of  the  peace  has  not  jurisdiction, 
2914. 

action  where  people  of  state  are  party,  2914. 

action  for  tort  and  miscellaneous  actions,  2914. 

action  where  accounts  exceed  four  hundred  dollars,  2915. 

action  against  an  executor  or  administrator,  2917. 
action  to  recover  money  only,  2918. 

creditor's  suit,  2919. 

foreclosure  suit,  2919. 

action  for  penalty,  2919. 

action  to  enforce  a  lien,  2919. 
action  in  New  York  and  Kings  counties  which  could  have  been 

brought  in  minor  court,  2920. 
•where  several  actions  brought  for  the  same  cause,  2920. 

actions  for  wrongs,  2921. 
■where  two  or  more  causes  of  action  are  joined,  2921. 

what  constitutes  a  recovery  by  defendant,  2922. 
,   when  "substantial  cause  of  action"  is  the  same,  2923. 
after  discontinuance  in  justice's  court  on  plea  of  title,  2924. 

II.  Recovery  in  Action  as  Discretionary, 

actions  for  equitable  relief,  2925. 

where  action  is  dismissed,  2928. 

where  action  is  unnecessary,  2928. 

novel  questions  involved,  2928. 

where  each  party  succeeds  in  part,  2929. 

where  party  unreasonably  defends,  2930. 

payment  from  fund,  2931. 

granting  costs  to  defendant  as  against  co-defendant,  2931. 
where  part  of  defendants  are  successful,  2932. 
where  controversy  is  submitted,  2933. 

III.  Recovery  as  Discretionary  in  Special  Proceedings, 

Code  rule,  2933. 

exceptions,  2933. 
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COSTS— Cont'd. 

IV.  Recovery  on  Ruling  on  Demurrer, 
Code  rule,  2934. 

insertion  in  interlocutory  judgment,  2934. 
waiver,  2935. 

V.  Recovery  of  Motion  Costs  as  Discretionary, 

discretion  of  court,  2935. 

necessity  tliat  notice  of  motion  ask  for  costs,  2937. 

costs  to  abide  the  event,  2937. 
motion  for  additional  allowance,  3024. 

VI.  Right  to  in  Actions  Against  Particular  Persons, 
actions  against  school  officer  or'supervisor,  2938. 
actions  against  municipal  corporations,  2939. 

presentation,  of  claim  before  suing,  2939. 
who  must  present  claim,  2940. 
sufficiency  of  claim,  2940. 

VII.  One  or  More  Bills  of  Costs, 

where  there  are  several  successful  defendants,  2940. 

effect  of  bad  faith,  2941. 
where  there  are  sever&l  unsuccessful  defendants,  2942. 
motion  costs,  2942. 

VIII.  Persons  Liable. 

third  persons  where  judgment  is  for  defendant,  2943. 

action  by  assignee,  2944. 

who  is  "beneficially  interested"  in  an  action,  2945. 

enforcement  of  liability  of  third  person,  2948. 
third  persons  who  defend  in  name  of  defendant,  2949. 
parties  suing  or  sued  in  representative  capacity,  2949. 

what  constitutes  bad  faith  or  mismanagement,  2951. 

procedure  to  charge  representative  with  costs,  2952. 
executors  and  administrators,  2953. 

presentation  of  claim,  2956. 

when  claim  is  unreasonably  resisted  or  neglected.  2956. 

failure  to  file  consent,  2958. 

procedure,  2958. 
attorney,  2959. 

guardian  ad  litem  of  infant  plaintiff,  2960. 
municipal  corporation  for  whose  benefit  action  is  brought,  2961. 
relator  where  action  is  brought  in  name  of  the  people,  2961. 

IX.  Amount  as  Fixed  iy  Statute, 
disbursements,  see   "Disbursements." 
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COSTS— Cont'd. 


increased  costs,  see  "Increased  Costs." 

additional  allowances,  see  "Additional  Allowances." 

proceedings  before  notice  of  trial,  2962. 

service  of  summons,  2963. 

appointment  of  guardian  ad  litem,  2964. 

order  for  service  of  summons  by  publication,  2964. 

injunction  order  or  arrest  order,  2964. 

proceedings  after  notice  of  trial  and  before  trial,  2964. 

taking  depositions,  2965. 

drawing  interrogatories,  2965. 

trial  of  an  issue  of  law,  2966. 

on  entry  of  interlocutory  judgment,  2966. 
trial  of  an  issue  of  fact,  2967. 

what  constitutes  a  trial,  2967. 

number  of  trial  fees,  2969. 

when  trial  occupies  more  than  two  days,  2970. 
making  and  serving  case,  2971. 
making  and  serving  amendments  to  a  case,  2971. 
motion  for  new  trial  or  application  for  judgment  on  special 

verdict,  2971. 
motions  and  references,  2972. 
proceedings  before  new  trial,  2972. 
term  fees,  2973. 

when  Cause  is.  "necessarily"  on  the  calendar,  2974. 

number  of  term  fees,  2976. 
applications  to  appellate  division,  2976. 
costs  once  paid  as  condition  of  granting  a  favor,  2976. 

X.  Taxation, 

necessity,  3026. 

adjustment  before  entry  of  judgment,  2783. 

right  to  enter  judgment  where  costs  not  taxed,  2783. 

who  may  tax,  3026. 

notice  of  taxation,  3026. 

notice  of  retaxation,  3027. 
opening  to  enable  party  to  move  for,  an  additional  allowance. 

3023. 
objecting  to  Items,  on  taxation,  as  waiving  right  to  oppose  mo- 
tion for  costs,  2905. 
affidavit  oif  disbursements,  3028. 

witness  fees,  3028. 

charge  for  copy  of  paper,  3030. 

fees  of  referee,  3030. 
certificate  for  costs,  3031. 
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COSTS— Cont'd. 

procedure,  3032. 

objections  to  Items,  3032. 

powers  and  duties  of  taxing  officer,  3032. 

inserting  costs  in  judgment,  3034. 
retaxation  and  review  of  taxation,  3034. 

time  for  motion,  3036. 

motion  papers  and  scope  of  review,  3036. 

order,  3037. 

effect  on  judgment  of  retaxation,  3039. 

procedure  on  new  taxation,  3039. 
double  costs,  2993. 

taxation  on  entry  of  judgment  by  confession,  2887. 
collateral  attack,  3039. 

XI.  Collection, 

execution  against  property,  3039. 

motion  costs,  3040. 
execution  against  person,  3040,  3202. 
supplementary  proceedings,  3041,  3258,  3272,  3274. 
contempt  proceedings,  3041. 
mandamus.  3042. 
stay  of  proceedings,  3042. 

payment  of  costs  awarded  against  the  state,  3043. 
collection  of  costs  against  a  corporation,  3043. 
set-off  of  costs,  3043. 
recovery  back  of  costs  paid,  3045. 

COUNTERCLAIM  (see,  also,  "Set-Off"), 

general  rules,  vol.  1,  967  et  seq. 
separate  judgment  on,  2755. 
affirmative  judgment  on,  2762. 

recovery  of  greater  sum  than  that  demanded,  2766. 
vacating  judgment  to  allow  counterclaim  to  be  interposed,  2817. 
body  execution  on,  3202. 

computing   additional   allowance   of  .costs   where   counterclaim   in- 
terposed, 3012. 

COUNTIES, 

to  what  counties  execution  issued,  3092. 

to  support  supplementary  proceedings,  3276. 
to  support  creditor's  suit,  3397 
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COUNTY  COURT, 


power  to  order  exceptions  to  be  heard  by  appellate  division,  2723. 

power  to  cancel  docketed   justice's  judgment,   2815. 

power  over  transcript  ot:  justice's  judgment,  2795. 

power  over  receiver  in  supplementary  proceedings,  3376. 

power  to  entertain  supplementary  proceedings,  3270. 

new  trial  on  judge's  minutes,  2720. 

COURTS  (see,  also,  "Jurisdiction"), 

court  of  appeals,  see  "Court  of  Appeals." 

sivpreme  court,  see  "Supreme  Court,"  "Appellate  Division,"  "Appel- 
late Term." 

county  courts,  see  "Coi.nty  Court." 

officers  of,  see  "Officprs,"  "Clerk  of  Court,"  "Attorneys,"  "Sheriff," 
etc. 

necessity  of  obtaining  leave  of,  see  "Leave  of  Court." 

discretion  of,  see  "Discretion  of  Court." 

contempt  of,  see  "Contempt." 

specifying  in  judgment,  2756. 

statement  in  docket  book  of  court  in  which  judgment  rendered, 
2792. 

COURT  OF  APPEALS, 

review  of  interlocutory  judgment,  2726. 
affirmance  as  barring  motion  for  new  trial,  2730. 
ease,  2653,  2655. 

motion  for  resettlement,  2679. 
assessment  of  damages  after  remittitur,  2867. 
review  of  additional  allowance  of  costs,  3025. 

CREDITORS'   SUITS, 

classification  of  actions.  3382. 

(1)  actions  to  reach  property  not  subject  to  execution,  3382. 

(2)  actions  in  aid  of  an  execution,  3384. 

(3)  actions   against   insolvent   estate    by   persons   not   holding 

judgments,  3387. 

(4)  actions  In  aid  of  an  attachment,  3387. 
action  against  domestic  corporation,  3387. 
election  of  remedies.  3388. 

whether  action  based  on  contract,  33S8. 
leave  to  sue,  3389. 

as  precluding  levy  of  second  execution,  3086. 
as  precluding  sale  on  execution,  3086. 
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CREDITORS'  SUITS— Cont'd. 

costs  as  matter  of  right,  2910,  2919. 

basis  of  computing  additional  allowance,  3016. 

I.  Exhaustion  of  Remedy  at  Law, 

necessity  in  general,  3389. 

exhaustion  of  remedy  against  several  defendants,  3392. 

supplementary  proceedings  as  condition  precedent,  3393. 

imprisonment  under  body  execution,  3393. 

kind  of  judgment,  3394. 

judgment  in  rem,  3394. 

judgment  of  federal  court  or  of  foreign  court,  3394-. 

judgment  of  justice  of  the  peace,  3394. 
time  of  recovery  of  judgment,  3394. 
judgment  against  executor,  3394. 
docketing  of  judgment,  3395. 
proceeding  on  two  or  more  judgments,  3395. 
existence  and  validity  of  judgment,  3395. 

collateral  attack,  3396. 

appeal  from  judgment,  3396. 

effect  of  opening  judgment,  3396. 
issuance  of  execution,  3396. 

time,  3397. 

issuance  out  of  court  of  record,  3397. 

to  what  county,  3397. 

effect  of  irregularity  in  execution,  3398. 
return  of  execution,  3398. 

time,  3398. 

sufficiency,  3399. 

false  return  of  nulla  bona,  3399. 

II.  Property  Which  May  he  Reached, 

after-acquired  property,  3400. 

joint  property,  3400. 

exempt  property,  3401. 

earnings  for  personal  services,  3401. 

interest  in  contract  for  purchase  of  land,  3401. 

trust  property,  3401. 

what  constitutes  a  trust  created  by  a  third  person,  3402. 

who  may  reach  surplus,  3403. 

income  in  excess  of  sum  necessary  for  support,  3403. 
resulting  trusts,  3404. 
contingent  rights,  3404. 

dower  right,  3405. 
annuity,  3405. 
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CREDITORS'  SUITS— Cont'd. 

legacy,  3405. 

interest  as  next  of  kin,  3405. 

rents  and  profits,  3405. 

excise  license,  3405. 

patented  inventions,  3406. 

cause  of  action,  3406. 

right  conferred  by  statute,  3406. 

rights  and  interests  in  insurance  policies,  3406. 

collateral  security,  3407. 

property  fraudulently  conveyed,  3407. 

III.  Pleadings, 
complaint,  3407. 

averments  as  to  judgment,  3408. 

averments  as  to  execution,  3408. 

averments  as  to  insolvency,  3409. 

averments  as  to  fraud,  3409. 

description  of  property,  3410. 
complaint,  3407. 

averment  as  to  existence  of  surplus  income,  3410. 

prayer  for  relief,  3410. 

joinder  of  causes  of  action,  3410. 
answer,  3410. 
variance  between  pleadings  and  proof,  3411. 

IV.  Parties  to  Action, 
plaintiff,  3411. 

assignee,  3412. 
joinder  of  plaintiffs,  3412. 
proper  defendants,  3413. 
necessary  defendants,  3414. 

assignor,  3415. 

assignee,  3415. 

remote  grantees,  3415. 

other  creditors  of  judgment  debtor,  3416. 

beneficiary  under  assignment,  3416. 

stockholders  of  assignee,  3416. 

tepresentatives  of  judgment  debtor,  3417. 

V.  Lien, 

when  created,  3417. 

action  to  remove  obstruction,  3418. 

action  to  reach  equitable  assets.  3418. 
extent,  3419. 
relation  back,  3419. 

M.  Y.  Prac— 220. 
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CUBDITORS'  SUITS— Cont'd. 

duration,  3419. 

priority  between  creditors  bringing  separate  actions,  3420. 

waiver  of  lien  of  judgment,  3420. 

VI.  Injunction, 

exhaustion  of  remedy  at  law,  3421. 
procedure,  3421. 
violation  of  injunction,  3421. 
vacation,  3422. 

VII.  Receiver, 
necessity,  3423. 

propriety  of  appointing  a  receiver,  3423. 

discretion  of  court,  3424. 

double  receivership,  3424. 
new  receiver,  3425. 

VIII.  Judgment, 

in  Code  actions,  3425. 

in  actions  to  reach  surplus  income,  3425. 

in  actions  to  remove  an  obstruction,  3426. 

money  judgment,  3429. 

interlocutory  judgment,  3429. 
time  of  rendition,  3430. 
reaching  interest  in  land  contract,  3430. 
conformity  to  relief  prayed  for,  3431. 
construction,  3431. 
•    vacation,  3432. 

enforcement  after  death  of  judgment  debtor,  3075. 

IX.  Actions  Against  Insolvent  Estates, 
statutes,  3432. 

conditions  precedent,  3433. 

necessity  that  fraud  exist,  3434. 

who  may  sue,  3434. 

defendants,  3435. 

pleading,  3435. 

judgment,  3436. 

bringing  of  action  by  creditor  as  election  of  remedies,  3436. 

CRIMINAL  CONVERSATION, 
costs  as  matter  of  right,  2915. 

CROPS, 

as  subject  to  execution,  3106. 
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CUMULATIVE  BVIDENCp, 

newly-discovered  evidence  as  ground  for  new  trial,  2706. 

CUMULATIVE  REMEDIES, 

order   requiring  payment  or  delivery,  in  supplementary  proceed- 
ings, 3328. 

CURTESY, 

estate  as  subject  to  execution,  3139. 

estate  as  vesting  in  receiver  in  supplementary  proceedings,  3366. 

CUSTODIAN  (see  "Sheriff"). 

CUSTODY  OF  THE  LAW  (see  "Receivers"). 

DAMAGES, 

opening  default  to  permit  evidence  in  mitigation  of,  2871. 

increased  damages,  how  and  by  whom  calculated,  2769. 

review  as  dependent  on  case  containing  all  the  evidence,  2666. 

new  trial  where  excessive  or  inadequate,  2695. 

new  trial  to  recover  nominal  damages,  2688. 

review  on  appeal  where  no  motion  for  new  trial,  2685. 

penalty  for  clerk's  neglect  to  docket  judgment,  2795. 

DATE, 

report  of  referee,  2616. 
judgment,  2758. 

DAY, 

computing  fractions  of,  2796. 

DEATH, 

execution  after  death  of  debtor,  3073. 

execution  after  death  of  defendant  in  ejectment,  3073. 

execution  after  death  of  creditor,  3068. 

judgment  entered  against  party  after  his  death,  as  a  lien,  2796. 

as  terminating  reference,  2556. 

of  party  as  ground  for  setting  aside  judgment,  2817. 

default  judgment  after  death  of  party,  2849. 

who  may  move  to  vacate  judgment  after  death  of  party,  2822. 
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DEATH— Cont'd. 

judgment  by  confession  after  death  of  defendant,  2887. 

of  party  as  precluding  extra  allowance,  2997. 

of  party  as  affecting  judicial  sale,  3219,  3226. 

of  debtor  as  divesting  lien  created  by  creditor's  suit,  3419. 

extension  of  receivership  in  supplementary  proceedings  after  death 
of   debtor,   3357.  ^ 

of  debtor  as  preventing  execution  sale,  3127. 

of  imprisoned  debtor  as  authorizing  new  execution  against  prop- 
erty, 3087,  3214. 

of  stenographer  as  ground  for  new  trial,  2655. 

of  receiver  in  supplementary  proceedings,  3358. 

of  receiver  appointed  in  creditor's  suit,  3425. 

of  sheriff  before  return  of  execution,  effect,  3058. 

noting  death  of  party  on  docket  of  judgment,  2793. 

entry  of  memorandum  of  in  judgment  book,  2782. 

indorsement  on  execution  of  death  of  part  of  judgment  debtors, 
3098. 

DEATH  BY  WRONGFUL  ACT, 

adding  interest  to  judgment,  2784. 
costs  as  matter  of  right  in  action  for,  2915. 
basis  for  computing  extra  allowance  of  costs,  3019. 
body  execution,  3198,  note. 

DEBTS, 

levy  on,  3108. 

DECEIT  (see,  also,  "Fraud"), 
body  execution,  3199. 

DECISION, 

including  in  case,  2662. 

service  to  limit  time  to  prepare  case,  2657. 

failure  to  file  as  ground  for  new  trial,  2714. 

want  of,  amendment  of  judgment,  2811. 

insufficiency  as  ground  for  vacating  judgment,  2816. 

amendment  of  judgment  where  it  fails  to  conform  to,  2809. 

judgment  on,  2769. 

setting  forth  in  judgment,  2756. 

DECREE, 

when  enforcible  by  execution,  3059. 
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DEED, 

judicial  sale,  3243. 

sheriff's  de.ed  on  execution  sale,  3155. 

DEFAULT, 

relief  from  default  in  serving  case,  2659. 
in  "filing"  case,  2675. 

DEFAULT  JUDGMENT, 

default  of  part  of  defendants  jointly  liable,  2848. 

extent  of  relief  where  there  is  no  answer,  2763. 

of   defendant  as  authorizing  judgment  in   favor  of  co-defendant, 

2761. 
death  of  defendant,  2849. 
judgment  against  infant,  2849. 
actions  against  corporations,  2849. 
actions  against  municipal  corporations,  2850. 
entry  without  application  to  the  court,  2851. 

notice  to  defendant,  2853. 

proof,  2853. 

amount  of  judgment  and  how  ascertained,  2855. 
entry  on  application  to  the  court  where  summons  personally  served, 
2855. 

to  whom  and  where  application  should  he  made,  2856. 

notice,  2857. 

proof,  2858. 
entry  on  application  to  the  court  where  service  of  summons  is  by 
publication,  2858. 

notice,  2858. 

proof,  2858. 

examination  of  plaintiff  as  to  payments,  2859. 

requiring  plaintiff  to  file  undertaking,  2859. 

judgment,  2859. 
withdrawal  of  application  for  judgment,  2860. 
second  application  to  another  judge,  2860. 
matters  admitted  by  default,  2860. 

legal  conclusions,  2860. 

in  ejectment,  2860. 
ascertaining  amount  of  damages,  2861. 

mode,  2861. 

review,  2861. 
reference  and  writ  of  inquiry,  2861. 

the  writ,  2862. 
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DEFAULT  JUDGMENT— Cont'd. 

■where  executed,  2862.  ■ 

notice,.  2862. 

mode  of  executing  writ,  2863. 

inquisition,  2864. 

subsequent  procedure,  2865. 

new  hearing  or  new  writ,  2866. 

setting  aside,  2867. 
assessment  after  remittitur  from  court  of  appeals,  2867. 
judgment  as  enforcible  by  execution,  3059,  3065. 

I.  Opening  Default, 
jurisdiction,  2869. 
grounds,  2869. 

absence  of  party,  2869. 

illn'ess  of  party,  2869. 

infancy  of  defendant,  2870. 

absence  of  defendant's  attorney,  2870. 

ignorance  or  Incompetency  of  counsel,  2870. 

fraud,  2870. 

discharge  in  bankruptcy,  2870. 

mistake  of  clerk  in  entering  judgment,  2870. 

greater  relief  than  demanded,  2871. 
grounds  for  refusing,  2871. 

deceit  of  party,  2871. 

payment  of  judgment,  2871. 

denial  of  motion  to  set  aside  inquest,  2871. 

unconscionable  defense,  2871. 
effect  of  stipulations  and  agreements,  2871. 
who  may  move,  2872. 

personal  representatives,  2872. 
time  for  motion,  2872. 
notice  of  motion,  2873. 

to  whom  given,  2873. 

contents,  2873. 
motion  papers,  2873. 

affidavit  of  merits,  2874. 

copy  of  proposed  answer,  2874. 
hearing,  2875. 

reference,  2875. 

burden  of  proof,  2875. 

discretion  of  court,  2875. 
Imposing  terms,  2875.  ' 

requiring  undertaking,  2876. 

requiring  judgment  to  stand  as  security,  2877. 
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DEFAULT  JUDGMENT— Cont'd. 

validity  of  stipulation  by  attorney,  2878. 
opening  as  extending  lien  of  judgment  beyond  ten  years,  2802. 
DEFENDANTS, 

In  creditor's  suit,  3413-3417. 

default  of  part  of,  2848. 

default  judgment  after  death  of,  2849. 

effect  on  reference  of  bringing  in  new  parties.  2556. 

affirmative  relief  to,  2762. 

judgment  against  part  of,  2759. 

judgment  against  co-defendant,  2760. 

right  to  costs  as  of  course,  2906.  , 

costs  as  against  co-defendant,  2931. 

costs  where  part  of  defendants  are  successful,  2932. 

costs  where  there  are  several  successful  defendants,  2940. 

right  to  extra  allowance  of  costs  as  against  co-defendant,  3000, 

DEFENSE, 

demurrer  &d,  3006. 
denials  as,  3006. 

DELIVERY, 

of  execution  to  sheriff,  3088. 

as  equivalent  to  a  levy,  3117. 
In  supplementary  proceedings,  3328  et  seq. 

DEMAND, 

general  rules,  vol.  1,  80  et  seq. 

of  notice  of  reference  or  writ  of  inquiry  where  judgment  taken 
by  default,  2862. 
subscription,  2862. 

DEMURRERS. 

general  rules,  vol.  1,  993  et  seq. 

contents  of  report  of  referee  on  hearing  of  demurrer,  2621. 

costs  on  sustaining,  2934. 

costs  to  abide  the  event,  2938. 

amount  of  costs  for  trial  of,  2966. 

double  costs,  2993. 

as  equivalent  to  an  answer,  2704. 

judgment  after  trial  of,  2774. 

judgment  as  final  or  interlocutory,  2751. 
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DEPOSIT, 

judicial  sales,  3242. 

DEPOSITIONS, 

general  rules,  vol.  2,  1711-1817. 
amount  of  costs  for  taking,  2965. 

DETERMINATION  OF  CLAIMS  TO  REAL  PROPERTY, 
additional  allowances,  2995. 

"DIFFICULT  AND  EXTRAORDINARY"  CASES, 
what  are,  3002. 

DEVISEES  (see  "Heirs,  Legatees,  and  Devisees"). 

DIRECTED  VERDICT, 

motion  for  as  condition  to  motion  for  new  trial,  2695,  2721. 

DISBURSEMENTS, 

as  distinguished  from  costs,  2900,  2977. 
witness  fees,  2978. 

where  witness  attends  without  a  subpoena,  2978. 

where  witness  does  not  attend,  2978. 

where  witness  departs  before  trial,  2979. 

where  witness  attends  at  a  term  at  which  trial  could  not  be 
had,  2979. 

where  witness  does  not  testify,  2979. 

where  witness  is  attorney  or  party,  2980. 

where  witness  attends  in  behalf  of  different  parties,  2135. 

where  witness  is  subpoenaed  in  two  or  more  cases,  2135. 

number  of  days'  attendance,  2981. 

travel  fees,  2982. 

payment  of  fees  as  condition  precedent,  2983. 
compensation  of  expert  witnesses,  2984. 
fees  of  referee,  2983. 

proof  of  number  of 'days  referee  acted,  2984. 
fees  of  commissioner,  2985. 
jury  fees,  2985. 
stenographer's  fees,  2985. 

on  reference,  2987. 
surveyors'  fees,  2987. 
sheriff's  fees,  2988. 
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DISBURSEMENTS— Cont'd. 

documentary  evidence,  2988. 

searches,  2989. 
printing  expenses,  2989. 

expenses  relating  to  judgment  and  execution,  2990. 
service  of  papers,  2990. 
Increased  or  double  disbursements,  2994. 
affidavit  of,  3028. 

DISCHARGE, 

of  judgment,  2834. 

of  receiver  in  supplementary  proceedings,  3358. 

from  imprisonment  on  body  execution,  3211. 

by  lapse  of  time,  3212. 

by  directioii  of  execution  creditor,  3213. 

new  body  ciecuilon,  o'j14. 
of  imprisoned  dubtor  as  authorizing  new  execution  against  •prop- 
erty. 3087. 

DISCONTINUANCE, 

voluntary,  in  actions,  vol.  2,  2104-2124. 

payment  of  additional  allowance  of  costs  as  condition  of  allowing, 

3006. 
of  supplementary  proceedings,  3345. 

by  appointment  of  receiver,  3360. 
costs  after  discontinuance  in  justice's  court  on  pica  of  title.  2924. 

DISCOVERY  AND  INSPECTION, 

general  rules,  vol.  2,  1824-1858. 

in  creditor's  suit,  3383. 

costs  to  abide  the  event,  2938. 

DISCRETION  OF  COURT, 

appointment  of  receiver  In  supplementary  proceedings,  3350. 

appointment  of  receiver  In  creditor's  suit,  3424. 

amendment  of  judgment,  2812. 

amendment  of  statement  confessing  judgment.  28S6. 

case,  settlement  of,  2671. 

costs,  award  of,  2925. 

costs  of  motion,  2935. 

costs  to  creditor  in  supplementary  proceedings,  3341. 

leave  to  issue  execution  after  live  years,  3071. 

leave  to  issue  execution  after  death  of  debtor,  3078. 
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DISCRETION  OF  COURT— Cont'd. 

mode  of  enforcing  bid  at  judicial  sale,  3239. 

new  trial  on  judge's  minutes,  2720. 

new  trial  because  verdict  against  weight  of  evidence,  2692. 

new  trial  because  damages  excessive  or  inadequate,  2695. 

new  trial  because  of  surprise,  2710. 

new  trial  for  newly  discovered  evidence,  2703. 

notice  to  judgment  debtor  of  examination  of  third  person  in  sup- 
plementary proceedings,  3293. 

opening  default  judgment,  2875. 

order  for  examination  in  supplementary  proceedings,  3289. 

ordering  exceptions  to  be  heard  in  first  instance  by  appellate  di- 
vision, 2722. 

permitting  third  person  to  pay  sheriff,  in  supplementary  proceed- 
ings, 3326,  3327. 

quashing  of  execution,  3187. 

reference,  2567. 

vacation  of  judgment,  2829. 

vacation  of  satisfaction  of  judgment,  2841. 

vacating  judicial  sale,  3230. 

DISMISSAL  (see,  also,  "Directed  Verdict,"  "Nonsuit"), 

for  failure  of  plaintiff  to  proceed,  vol.  2,  2124-2134. 
power  of  referee,  2593. 
of  supplementary  proceedings,  3344. 

new  trial  on  judge's  minutes  after  dismissal  of  complaint,  2718. 
power  to  award  costs  on  dismissal  of  action,  2903. 
costs  in  equity  on  dismissal  of  action,  2928. 

additional  allowance  of  costs  where  dismissal  is  for  plaintiff's  fail- 
ure to  appear,  3007. 

DIVORCE  (see,  also,  "Alimony"), 

costs  as  discretionary,  2926. 

additional  allowance  of  costs,  3011. 

collection  of  costs  by  contempt  proceedings,  3042. 

DOCKET, 

docketing  of  judgment,  see  "Judgment." 

judgment  by  confession,  2888. 

noting  assignment  of  judgment,  2832. 

entry  on,  to  suspend  lien  of  judgment  pending  an  appeal,  2803. 

DOCUMENTS, 

fees  for  certified  copy  as  disbursements,  2988. 


INDEX.  3515 

[BEFEEENCES   ABE   TO  PAGES.] 

DOCUMENTS— Cont'd. 

newly  discovered  documents  as  ground  for  new  trial,  2703. 
inclusion  in  case,  2664. 

DOrcIvCANT, 

executions,  3104. 

DOUBLE  COSTS  (see  "Increased  Costs"). 

DOWER, 

costs  as  matter  of  right,  2910,  2926. 

subject  to  creditor's  suit,  3405. 

right  as  vesting  in  receiver  in  supplementary  proceedings,  3366. 

DRUNKARDS  (see  "Habitual  Drunkards"). 

E. 
EARNINGS, 

supplementary  proceedings  to  reach,  3263. 

ordering  payment  of,  in  supplementary  proceedings,"  3331. 

creditor's  suit,  3401. 

EASEMENTS, 

costs  as  of  course  where  easement  involved,  2909. 

EJECTMENT, 

who  may  move  to  vacate  judgment,  2821. 

notice  to  occupant  of  motion  to  vacate  judgment,  2828. 

admissions  by  default  judgment,  2860. 

costs  as  matter  of  right,  2910. 

basis  of  computing  extra  allowance,  3019. 

execution  after  death  of  defendant,  3073. 

execution  after  twenty  years,  3071 . 

contents  of  execution,  3097. 

action  by  execution  purchaser,  3151. 

ELECTION  OP  REJMEDIES, 

general  rules,  vol.  1,  39  et  seq. 
supplementary  proceedings,  3257. 
creditor's  suit,  3388. 
action  to  set  aside  assignment,  3436. 
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EMBEZZLEMENT, 

body  execution  against  embezzler,  3199. 

EMINENT  DOMAIN  (see  "Condemnation  Proceedings"). 

ENTRY, 

order  of  reference,  2580. 
order  denying  a  new  trial,  2740. 
judgment,  2781,  and  see  "Judgment." 
amendment  of  judgment,  2814. 

EQUITY, 

costs  as  discretionary,  2925. 

body  execution  in  equitable  suits,  •199. 

ERROR  IN  PACT, 

ground  for  vacating  Judgment,  2816. 

time  to  move  to  vacate  judgment  because  of,  2825. 

ESCAPE, 

from  imprisonment  on  body  execution,  3210. 
new  body  execution  after,  3214. 

new  execution  against  property  after  escape   from   Imprisonment 
under  body  execution,  3086. 

ESTATES   (see,  also,  "Curtesy,"  "Dower,"  etc.), 

what  are  subject  to  sale  on  execution,  3137-3139. 

ESTATES    OF    DECEDENTS    (see   "Executors   and    Administrators," 
"Wills,"  "Heirs,  Legatees  and  Devisees,"  "Surrogate's  Court"). 

ESTOPPEL, 

request  to  find  as,  2614. 

EVICTION, 

relief  to  evicted  execution  purchaser,  3151. 

EVIDENCE, 

necessity  for  including  in  case,  2663. 
surprise  as  to,  as  ground  for  new  trial,  2711. 
new  trial  because  of  erroneous  rulings  as  to,  2690. 


INDEX.  3517 

[references  are  to  pages.] 

EVIDENCE— Cont'd. 

Terdict  against,  as  ground  for  new  trial,  2692. 

how  set  forth  in  case,  2672. 

to  redeem  from  execution  sale,  3175. 

recitals  in  sherifl's  deed,  3161. 

power  of  referee  to  reject  or  strike  out,  2594,  2595,  2606. 

EXAMINATION, 

of  plaintiff  as -to  payments  where  judgment  taken  by  default,  2858. 

EXAMINATION  OF  PARTY  BEFORE  TRIAL, 
general  rules,  vol.  2,  1775. 

EXAMINATION  OF  WITNESSES, 

on  assessment  of  damages,  where  judgment  hy  default,  2864. 
scope  in  supplementary  proceedings,  3321. 

EXCEPTIONS  (see,  also,  "Case"), 

to  report  of  referee^  2632. 

time,  2636. 

BufBciency,  2637. 

hearing,  2638. 
to  refusal  of  request  to  find,  2614. 
to  order  for  new  trial,  2745. 
after  interlocutory  judgment,  2725. 
hearing  in  first  instance  by  appellate  division.  2721. 
necessity  for  including  in  case,  2667. 
including  in  judgment  roll,  2789. 
ground  for  new  trial,  2689. 
condition  to  new  trial  on  judge's  minutes,  2720. 

EXCHANGES  (see  "Board  of  Tr^de"). 

EXECUTION  AGAINST  THE  PERSON, 

in  what  actions  allowable,  3197. 

as  dependent  on  nature  of  action,  3197. 

as  dependent  on  issuance  of  order  of  arrest,  3200. 
persons  entitled,  3202. 

judgment  for  costs,  3202,  3040. 
execution  against  guardian  ad  litem,  3203. 
issuance,  3203. 

execution  against  property  as  condition  precedent,  3204. 

simultaneous  executions  against  property  and  person,  3205, 
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EXECUTION  AGAINST  THE  PERSON— Cont'd. 

contents,  3205. 

making  the  arrest,  3207. 

effect,  3207. 

suspension  of  lien  of  judgment,  3207. 

satisfaction  of  judgment,  3208. 
setting  aside,  3208. 

imposing  conditions,  3209. 
custody,  3209. 

escape,  3210. 

defenses  to  action  for  escape,  3211. 
discharge,  3211. 

by  lapse  of  time,  3212. 

by  direction  of  execution  creditor,  3213. 

by  laches  of  execution  creditor,  3213. 

by  order  of  court,  3214. 
successive  writs,  3214. 

after  escape,  3214. 

after  death  of  debtor,  3214. 

after  discharge  of  debtor  after  thirty  days,  3214. 
Imprisonment  as  precluding  creditor's  suit  against  debtor,  3393. 
time  in  which  person  imprisoned  can  move  to  vacate  judgment, 
2826. 

EXECUTION  AGAINST  PROPERTY, 

definition,  3057. 
kinds,  3058. 

condition  precedent  to  body  execution,  3204,  3209. 
execution  against  the  people,  3058. 
disability  of  sheriff  to  act,  3058. 

enforcement  of  judgments  by  execution,  when  proper,  3059. 
;  on  judgment  by  confession  where  not  all  due,  2889. 

on  judgment  opened  but  allowed  to  stand  as  security,  2877. 

enforcement  of  orders  by  execution,  when  proper,  3060. 

to  collect  costs,  3039. 

to  collect  costs  in  supplementary  proceedings,  3342. 

enforcement  of  order  to  pay  bid  at  judicial  sale,  3241. 

enforcement  of  judgments  by  contempt  proceedings,  when  proper, 

3061. 
reference  to  in  sheriff's  deed,  3158. 

fees  for  receiving  and  returning  as  disbursements,  2990. 
issuance  and  return  to  hold  third  person  liat)le  for  costs,  2948. 
actions  in  aid  of,  3384  et  seq. 
issuance  and  return  as  condition  precedent  to  creditor's  suit    3389. 

et  seq. 
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EXECUTION  AGAINST  PROPBHTY— Cont'd. 

condition  precedent  to  supplementary  proceedings,  3275  et  seq. 
I.  Issuance  of  Writ. 

who  may  issue,  3064. 

executor  or  administrator,  3064. 
from  what  court,  3064. 

county  court,  3065. 
conditions  precedent,  3065. 

entry  of  judgment  and  filing  of  judgment  roll,  3066. 

docketing  of  judgment,  3066. 
general  rule  as  to  computation  of  time,  3067. 
substitutes  for  scire  facias,  3067. 
after  ten  years  from  filing  of  judgment  roll,  2801. 
within  five  years,  3067. 

on  death  of  judgment  creditor,  3068. 

when  time  begins  to  run,  3068. 
after  five  years,  3068. 

proceedings  to  obtain  leave  of  court,  3070. 
after  death  of  defendant  in  ejectment,  3073. 
after  death  of  a  judgment  debtor,  3073. 

application  to  court  from  which  execution  is  to  be  issued, 
3076. 

application  to  surrogate's  court,  3079. 
on  judgments  against  executors  or  administrators,  3080. 

time  for  application,  3081. 

notice  of  application,  3081. 

petition,  3082. 

matters  considered  and  decree,  3083. 

requiring  security  of  legatee,  3084. 
simultaneous  writs,  3085. 

simultaneous  executions  against  property  and  person,  3205. 
new  execution,  3086. 

omission  to  return  first  as  precluding  second  execution  as 
of  course,  3186. 

Issuance  of  second  execution  as  precluding  creditor's  suit 
based  on  first,  3388. 
substitution  of  copy  for  lost  original,  3088. 
delivery  to  officer,  3088. 

n.  Form  and  Contents. 

teste,  3090. 
subscription,  3090. 
seal,  3091. 
amendments,  3091. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

to  whom  directed,  3091. 

to  what  counties  issued,  3092. 

description  of  judgment,  3092. 

judgment  ot  justice  of  the  peace,  3093. 
statement  of  amount  due,  3094. 
statement  as  to  time  judgment  was  docketed,  3094. 
direction  as  to  property  to  be  taken,  3095. 
direction  as  to  return,  3096. 
execution  for  delivery  of  property,  3097. 
indorsements,  3097. 

name  of  person  issuing  execution,  3098. 

direction  as  to  property  to  be  taken,  3098. 

time  execution  received  by  sheriff,  3099. 
crediting  items  of  costs  disallowed  on  retaxation,  3039. 
omissions  in  alias  writ  as  amendable,  3087. 

III.  Lien  on  Personal  Property. 
when  lien  created,  3100. 

as  against  bona  fide  purchasers,  3102. 
priorities  between  executions,  3102. 

dormant  executions,  3104. 
priorities  between  execution  and  attachment,  3105. 

IV.  Personal  Property  Subject  to  Levtfy 
money,  3107. 

chQses  in  action,  3107. 

trade-mark,  3108. 

wages,  income  from  trust  funds,  or  profits,  3108. 

interest  ot  pledgor,  3112. 

interest  of  lessee,  3113. 

interest  of  licensee,  3113. 

interest  of  chattel  mortgagor,  3113. 

interest  of  mortgagee,  3114. 

joint  property  including  partnership  property,  3114. 

V.  Levy  on  Personal  Property, 

time,  3115. 

sufficiency,  3115. 

extent  of  levy,  3117. 

powers  and  duties  of  officer  making  levy,  3118. 

custody  of  officer,  3118. 

substitution  of  property,  3119. 

setting  aside,  3119. 

abandonment,  3119. 

effect  on  title  to  property,  3120. 


INDEX.  3521 

[REFEREKCES    ARE    TO    PAGES.] 

EXECUTION  AGAINST  PROPERTY— Cont'd. 

effect  of  levy  as  satisfaction  of  judgment,  3121. 

reUase  of  partnership  property  levied  on,  3122. 
undertaking,  3122. 

claims  of  third  persons  to  property  levied  on,  3123. 
substitution  of  indemnitors,  3125. 

extent  of  lien,  3125. 

divestiture  of  lien,  3126. 

outstanding    levy    as    precluding   supplementary    proceedmgs, 
3257. 

levy   on   second   execution  as   precluding   supplementary   pro- 
ceedings, 3345. 

VI.  Sale  of  Personal  Property. 

inspection,  before  sale,  of  property  levied  on,  3126. 
authority  to  sell,  3126. 
notice  of  sale,  3127. 

penalty  for  taking  down  or  defacing,  3128. 

effect  of  want  of,  or  defects  in,  notice,  3128. 
time  for  sale,  3128. 

adjournment,  3128. 
who  may  sell,  3129. 
manner  of  conducting  sale,  3129. 

sale  in  parcels,  3129. 

sale  in  view  of  property,  3130. 
who  may  purchase,  3131. 
payment  of  bid,  3131. 
setting  sale  aside,  3131. 
title  and  possession  of  purchaser,  3132. 

effect  of  reversal  of  judgment,  3133. 

action  by  purchaser,  3134. 
application  of  the  proceeds,  3134. 

motion,  3135. 

VII.  Sale  of  Real  Property. 
property  which  may  be  sold,  3136. 

land  fraudulently  conveyed,  3137. 

trust  property,  3138. 

lands  held  adversely,  3138. 

interest  of  person  holding  contract  for  purchase  of  land, 

3138- 
expectant  estate,  3138. 
estates  for  years,  3139. 
estates  at  will,  3139. 
estate  by  curtesy,  3139. 

N.  y.  Prac— 221. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

equity  of  redemption,  3139. 

property  in  custody  of  the  law,  3140. 
levy,  3140. 
notice  of  sale,  3140. 

description  of  property,  3141. 

effect  of  failure  to  give,  or  irregularity  in,  notice,  3141. 
excessive  sales,  3142. 
sale  in  mass,  3143. 
effect  of  sale,  3144. 
setting  sale  aside,  3144. 

inadequacy  of  price,  3145. 
certificate  of  sale,  3146. 
title,  rights,  and  liabilities  of  purchaser,  3147. 

title  acquired,  3149. 

liabilities,  3149. 

obtaining  possession,  3150. 

relief  on  failure  of  title,  31.51. 

rights  of  person  in  possession  before  purchaser  becomes 
entitled  to  possession,  3153. 
order  to  prevent  waste,  3153. 

proceedings  to  punish  violation  of  order,  3154. 

punishment,  3154. 

discharge  of  prisoner,  3154. 
contribution,  3155. 

VIII.  Sheriff's  Deed. 
right  to  deed,  3155. 

time,  3155. 
power  to  compel  execution  of  deed,  3156. 

remedy,  3156. 
who  must  execute,  3156. 

deputy  sheriff,  3157. 
to  whom  conveyance  to  be  executed,  3157. 

executor  or  administrator,  3157. 

filing  of  assignments,  3158. 
contents,  3158. 
amendment,  3159. 
cancellation,  3159. 
reformation,  3160. 
effect,  3160. 

estate  conveyed,  3160. 

recitals  as  evidence,  3161. 

IX.  Redemption  of  Real  Property. 
nature  of  Code  provisions,  3162. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

right  to  redeem  as  affected  by  agreements  or  acts  of  otiiers, 

3162. 
right  to  redeem  as  affected  by  homestead  act,  3162. 
who  may  redeem,  31G2. 

judgment  debtor  or  his  representatives,  3162. 

judgment  creditor  or  mortgagee,  3163. 

redemption  by  person  entitled  to  redeem  only  part,  3166. 
time,  3167. 

agreement  enlarging,  3168. 
amount  necessary  to  redeem,  3168. 

redemption    by    judgment    debtor    or    his    representatives, 
3168. 

redemption  by  judgment  creditor  or  mortgagee,  3169. 

redemption  by  creditors  from  redeeming  creditor,  3169. 
certificate  of  satisfaction,  3170. 

contents,  filing,  etc.,  3171. 
payment,  3172. 

short  payment,  3172. 

place  of  payment,  3173. 

to  whom  to  be  made,  3173. 
evidence  to  be  furnished  by  redeeming  judgment  creditor,  3175. 

copy  of  docket  of  judgment,  3176. 

assignments  of  judgment,  3177. 

affidavit  as  to  amount  due,  3177. 
evidence  to  be  furnished  by  redeeming  mortgage  creditor,  3178. 
duty  of  sheriff  as  to  custody  of  redemption  papers,  3179. 
waiver  of  objections,  3179. 
certificate  of  redemption,  3180. 

recording,  3180. 
when  redemption  is  effected  by  creditor,  3181. 
effect,  3181. 

redemption  by  creditor,  3182. 

X.  Return. 

what  constitutes,  3182. 
who  may  make,  3183. 
to  whom  to  be  made,  3183. 
time,  3183. 

return  before  sixty  days,  3184. 
condition  precedent  to  creditor's  suit,  3398. 
compelling  return,  3185. 
amendment,  3185. 
setting  aside  and  cancellation,  3186. 

cancellation  as  authorizing  second  execution,  3086. 
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EXECUTION  AGAINST  PROPERTY— Cont'd. 

conclusiveness,  3186. 

effect  of  failure  to  make  or  falsity,  3186. 

liability  of  sheriff,  3187. 
termination  of  lien,  3126. 
entering  satisfaction  of  judgment  after  return,  2839. 

XI.  Relief  Against  Execution. 
quashing  or  setting  aside,  3187. 

grounds,  3188. 

who  may  move,  3189. 

time  for  motion,  3189. 

notice  of  motion,  3189. 
Injunction,  3190. 
stay  of  proceedings,  3191. 

discharge  in  bankruptcy,  3191. 
effect  of  vacation  of  judgment,  2831. 

XII.  Wrongful  Levy  or  Sale. 

where  writ  does  not  justify  any  levy  whatever,  3192. 

liability  of  execution  creditor,  3192. 
where  writ  does  not  justify  levy  actually  made,  3193. 

liability  of  execution  creditor,  3194. 

liability  of  third  person,  3195. 

EXECUTORS    AND   ADMINISTRATORS    (see,    also,    "Wills,"   "Heirs, 
Legatees,  and  Devisees"), 

power  to  mov6  co  set  aside  judgment  against  decedent,  2823,  2872. 

power  to  confess  judgment,  2880. 

power  to  take  out  execution,  3064. 

avoiding  transfers  by  decedent  where  estate  is  insolvent,  3432. 

requests  to  find,  on  accounting  of,  2610. 

judgment  against,  as  lien  on  property  of  decedent,  2796. 

docketing  part  of  judgment  against,  separately,  2791. 

execution  on  judgments  against,  3080. 

leave  to  sue  on  judgment,  2842. 

costs,  in  action  against,  as  matter  of  right,  2917. 

certificate  to  obtain  costs  against,  2958. 

personal  liability  for  costs,  2949,  2953. 

supplementary  proceedings  against,  3271. 

judgment  against  as  condition  to  creditor's  suit,  3394. 

delivery  of  sheriff's  deed  to,  after  execution  sale,  3157. 

EXEMPTIONS, 

general  rules,  vol.  2,  1415-1431. 
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EXEMPTIONS— Cont'd. 

property  not  subject  to  supplementary  proceedings,  3262  et  seq. 

property  as  reachable  by  creditor's  suit,  3401. 

property  as  vesting  in  supplementary  proceedings,  3364. 

as  preventing  lien  of  judgment  attaching,  2797. 

EXHIBITS, 

how  printed  in  case,  2673. 

improperly  taking  to  jury  room  as  ground  for  new  trial,  2700. 

EX  PARTE  (see  "Notice  of  Motion"). 

EXPERTS, 

compensation  of,  as  disbursement,  2984. 

F. 

FALSE  IMPRISONMENT, 

costs  as  matter  of  right,  2914. 

stipulating  not  to  sue  for,  on  setting  aside  body  execution,  3209. 

FEIGNED  ISSUES, 

new  trial,  2736. 

necessity  of  case  on  motion  for  new  trial,  2656. 

FEES, 

as  distinguished  from  costs,  2900. 
Code  provisions,  3046. 
general  rules,  3046. 
fees  of  referee,  3047. 

agreement  for  more  than  statutory  rate,  3048, 

two  actions  tried  on  same  day  or  tried  together,  3048. 

for  what  time  allowed,  3048. 

lien  and  enforcement,  3049. 

forfeiture  of  fees,  3050. 
taxation  of  fees  of  county  clerk  or  sheriff,  3050. 
mode  of  collecting  sheriff's  fees,  3051. 

FEMALES  (see,  also,  "Married  Women"), 
body  execution,  3202. 

FILING, 

aflBdavits  and  order  to  appear  in  supplementary  proceedings,  3296. 
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FILING— Cont'd. 

appointment  of  receiver  in  supplementary  proceedings,  3354,  3360. 
assessment  of  damages  where  judgment  by  default,  2855. 
assignment  of  Judgment,  2832. 
assignments  under  which  sheriff's  deed  on  execution  sale  is  claimed, 

3158. 
case  and  exceptions,  2675. 
certificate  of  execution  sale,  3147. 
certificate  of  satisfaction  executed  by  redeeming  judgment  creditor, 

3171. 
examination  in  supplementary  proceedings,  3325. 
judgment,  as  entry,  2781. 
judgment  roll,  2786. 
notice,  to  permit  execution  against  real  property,  after  ten  years, 

2801. 
notice  of  ownership  of  judgment,  2832. 
report  of  referee,  2625  et  seq. 
statement  of  requests  to  find,  2613. 
transcript  of  docket  of  judgment,  2793. 
new  trial  for  failure  to  file  decision,  2714.     * 

FINDINGS  (see,  also,  "Requests  to  Find"), 

of  fact,  in  report  of  referee,  2617. 
of  law,  in  report  of  referee,  2619. 

FINES  (see,  also,  "Penalties"), 

body  execution  in  action  to  recover,  3197. 

FISCAL  OFFICER, 
who  is,  2939. 

FORECLOSURE  OF  MORTGAGES, 

judgment  as  interlocutory,  2753. 

entry  of  judgment  as  precluding  execution  sale,  3126. 

judgment  for  deficiency  on  default,  2763. 

costs  as  matter  of  right,  2919,  2926,  2929. 

additional  allowances,  2995. 

additional  allowance  of  costs  as  discretionary,  3002,  3006. 
basis  of  computation,  3008. 
amount  of,  3019. 

referee's  fees  for  selling,  3247. 

title  of  receiver  to  rents  as  superior  to  receiver  in  supplementary 
proceedings,  3368. 

appointment  of  receiver  in  supplementary  proceedings  to  sue  to  re- 
deem, 3350. 
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FOREIGN  CORPORATIONS, 

default  judgment  in  actions  against,  2849. 

proof,   2858. 
supplementary  proceedings  against,  3259. 

FOREIGN  JUDGMENTS, 

leave  to  sue  on,  2843. 

to  support  creditor's  suit,  3394. 

FORFEITURE, 

fees  of  referee,  3050. 

FRANCHISE, 

value  of  as  basis  of  computing  additional  allowance,  3015. 

FRAUD, 

ground  for  vacating  judgment,  2818. 

ground  for  opening  default  judgment,  2870. 

ground  for  vacating  judgment  by  confession,  2890. 

ground  for  setting  aside  judicial  sale,  3228. 

statute  of,  see  "Statute  of  Frauds." 

relieving  purchaser  from  bid  at  judicial  sale,  3237. 

body  execution,  3199. 

averments  as  to  in  complaint  In  creditor's  suit,  3409. 

FRAUDULENT  CONVEYANCES  (see,  also,  "Creditor's  Suit"), 

lien  of  judgment  on,  279S. 

sale  on  execution,  3137. 

enforcement  of  judgment  setting  aside  after  death  of  defendant, 

3075. 
title  of  receiver  in  supplementary  proceedings  to  property  fraiidu- 

lently  conveyed,  33G4. 
action  by  receiver  in  supplementary  proceedings  to  set  aside,  3369. 
appointment  of  receiver  in  supplementary  proceedings  to  sue  to  set 

aside,  3352. 
basis  of  computing  extra  allowance  in  action  to  set  aside,  3016. 

FRIVOLOUSNESS, 

judgment  on  pleadings  as  final,  2753. 

additional  allowance  of  costs  where  judgment  rendered  on  frivolous 
pleading,  3007. 

FRAUD, 
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G. 

GARNISHMENT, 

wages,  debts,  income  from  trust  funds,  etc.,  3108. 

GENERAL  RULES  OF  PRACTICE, 

rules  cited,  see  table  in  front  of  volume. 

GOODS  SOLD  AND  DELIVERED, 

reference  in  action  for,  2566. 

sufficiency  of  statement  for  confession  of  judgment,  2883. 

GRASS, 

as  subject  to  execution,  310G. 

GUARDIAN, 
,  power  of  guardian  to  purchase  at  judicial  sale,  3224. 

GUARDIAN  AD  LITEM, 

for  plaintiff,  vol.  1,  88  et  seq. 
general  rules,  vol.  2,  2036  et  seq. 
body  execution  against,  3203. 
liability  for  costs,  2960. 
amount  of  costs  for  appointing,  2964. 
extra  allowance  of  costs  to,  3001. 

amount  of,  3020. 
power  to  purchase  at  judicial  sale,  3224. 

H. 

HABITUAL  DRUNKARDS, 

power  of  committee  to  move  to  vacate   ludsment   by   confession 
2890. 

UEIRS,  LEGATEES  AND  DEVISEES   (see,  also,  "Executors  and  Ad- 
ministrators," "Wills"), 

costs  as  matter  of  right  in  actions  against,  2915. 
power  to  move  to  vacate  judgment  against  decedent,  ,2823. 
legacy  as  subject  to  creditor's  suit,  3405. 
interest  of  next  of  kin  as  subject  to  creditor's  suit,  3405. 
necessary  defendants  in  creditor's  suit,  3417. 

equitable  interest  of,  as  vesting  in  receiver  in  supplementary  pro- 
ceedings, 3365. 
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HEIRS,  LEGATEES  AND  DEVISEES— Cont'd. 

giving  of  undertaking  on  obtaining  leave  to  issue  execution  against 
executor  or  administrator,  3084. 

HOLIDAYS  (see,  also,  "Sunday"), 
judicial  sales  on,  3221. 

HUSBAND  AND  WIFE  (see  "Married  Women,"  "Divorce,"  "Alimony"). 

I. 

IDIOTS  (see  "Lunatics"). 

IGNORANCE, 

ground  for  setting  aside  judicial  sale,  3227  et  seq. 

ILLNESS,  . 

of  party,  as  ground  for  opening  default,  2869. 

IMPEACHMENT, 

newly-discovered  evidence  to  impeach  witness  as  ground  for  new 
trial,  2707. 

IMPLIED  CONTRACTS    (see  "Money  Loaned,"  "Money  Had  and  Re- 
ceived"). 

IMPRISONMENT    (see  "Arrest,"   "Convicts,"  "Execution  Against  the 
Person"). 

IMPROVEMENTS, 

payment  for,  on  setting  aside  judicial  sale,  3232. 
rights  of  purchaser  pending  creditor's  suit,  3418. 

INADVERTENCE, 

ground  for  vacating  judgment,  2820. 
time  for  motion,  2826. 

INCREASED  COSTS, 

when  defendant  entitled  to,  2990. 
who  are  oflBcers,  2992. 
•   nonfeasance  and  misfeasance,  2992. 
allowance  in  interlocutory  proceedings.  2993. 
waiver  of  right,  2993. 
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INCREASED  COSTS— Cont'd. 

proceedings  to  obtain,  2993. 
actions  in  which  demandable,  2994. 
double  damages  as  carrying  double  costs,  2993. 
increased  disbursements,  2994. 
treble  costs,  2994. 

INCRIMINATING  QUESTIONS, 

exemption  of  witness  in  supplementary  proceedings,  3323. 

INDEMNITY, 

against  claim  of  third  person  to  property  levied  on,  3124. 

INDEX, 

necessity  of  indexing  case,  2663. 

INDORSEMENTS, 

on  proposed  requests  to  find,  2613. 

on  execution  against  property,  3097. 

on  execution  on  judgment  by  confession  where  not  all  due,  2889. 

body  execution,  3206. 

as  equivalent  to  subscription,  3090. 

as  equivalent  to  signature  of  judgment,  2782. 

time  of  filing  judgment  roll,  2786. 

INFANT  (see,  also,  "Guardian,"'  "Guardian  ad  Litem"), 

default  judgment  against,  2849. 

supplementary  proceedings  against,  3259. 

setting  aside  judicial  sale  of  property  of,  3227.  ' 

time  to  move  to  vacate  judgment,  2826. 

opening  default  judgment  against,  2870. 

INJUNCTION  (see,  also,  "Stay  of  Proceedings"), 

in  supplementary  proceedings,  3304. 

in  creditor's  suit,  3421. 

as  staying  time  in  which  judgment  Is  a  lien,  2802. 

against  proceedings  on  an  execution,  3190. 

basis  of  computing  additional  allowance  of  costs,  3012. 

amount  of  costs  for  procuring,  2964. 

INQUESTS, 

in  general,  vol.  2,  2169-2176. 

assessment  of  damages  under  writ  of  inquiry,  2864. 
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INSANE  PERSONS  (see  "Lunatics"). 

INSOLVENCY  (see,  also,  "Bankruptcy"), 

creditor's  suit  against  insolvent  estate,  3432. 
averments  as  to  in  complaint  in  creditor's  suit,  3409. 

INSPECTION, 

of  property  to  be  sold  on  execution,  3126. 

INSTRUCTIONS    (see  "Charge  to  the  Jury"). 

INSURANCE, 

policy  as  vesting  in  receiver  in  supplementary  proceedings,  3364. 

rights  in  policies  as  subject  to  creditor's  suit,  3406. 

recovery,  by  receiver  in  supplementary  proceedings,  of  premiums 

paid  by  debtor,  3368,  3369. 
basis  for  computing  extra  allowance  in  action  on  policy,  3018. 

INTEREST, 

on  judgment,  2767. 

computation  of  before  entry  of  Judgment,  2783. 

computation  of  amount  of  recovery,  2919. 

INTERLOCUTORY  JUDGMENTS, 

as  distinguished  from  final,  2752. 

in  creditor's  suit,  3429. 

hearing  of  exceptions  by  appellate  division,  2725. 

final  Judgment  after  entry  of  interlocutory.  2780. 

on  decision  of  demurrer,  2777. 

vacating  final  Judgment  for  failure  to  comply  with,  2819. 

inclusion  of  costs,  2934. 

award  of  additional  allowance  of  costs,  3005. 

INTERPLEADER, 

on  motion,  vol.  2,  1858-1872. 
costs  as  discretionary,  2926. 

INTOXICATING  LIQUORS, 

use  of  by  Jurors  as  ground  for  new  trial.  2700. 

liquor  tax  certificate  as  leviable,  3108. 

delivery  of  liquor  license,  in  supplementary  proceedings,  3332. 
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INVENTORY, 

on  levy  of  execution,  3116. 

IRREGULARITY, 

ground  for  vacating  judgment,  2815. 

time  to  move  to  vacate  judgment  because  of,  2824. 

ISSUES, 

new  trial  as  to  part  of  issues,  2740. 
of  law,  see  "Demurrers." 


JOINDER  OF  CAUSES  OF  ACTION, 

general  rules,  vol.  1,  p.  56. 

effect  on  right  to  compulsory  reference,  2562. 

costs  where  plaintiff  recovers  in  part  only,  2921. 

in  creditor's  suit,  3410. 

as  affecting  right  to  body  execution,  3202. 

default  judgment  in  action  against  corporation,  2850. 

JOINT  LIABILITY, 

judgment  against  part  of  defendants,  2760. 

indorsement  on  execution  against  parties  jointly  liable,  3098. 

power  of  one,  or  a  part,  to  confess  judgment,  2881. 

docketing  judgment  against  persons  jointly  indebted,  2793. 

release  of  joint  judgment  debtor,  2838. 

indorsement  on  body  execution,  3206. 

real  estate  held  jointly  as  subject  to  execution  sale,  3137. 

property  reached  by  supplemental  proceedings,  3265,  3272. 

creditor's  suit  to  reach  joint  property,  3400. 

exhaustion   of  remedy  against   all   as  condition   to   creditor's  suit 

against  one,   3392. 
property  held  jointly  as  liable  to  execution  against  one  ioint  owner, 

3114. 
proper  defendants  in  creditor's  suit,  3414. 

JOINT  STOCK  ASSOCIATION, 

appointment  of  receiver  in  supplementary  proceedings,  3259. 

JUDGE, 

duty  to  sign  judgment,  2758. 
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JUDGE— Cont'd. 


power  to  tax  costs,  3026. 

improper  remarks   as   ground  for  new  trial  on  judge's  minutes, 

2719. 
power,  out  of  court,  to  hear  motion  for  new  trial,  2729. 

JUDGMENT, 

by  default,  see  "Default  Judgment." 

by  confession,  see  "Confession  of  Judgment." 

of  sister  state  or  foreign  country,  see  "Foreign  Judgments." 

of  federal  courts,  see  "United  States  Courts." 

in  creditor's  suit,  see  "Creditor's  Suit." 

offer  to  allow,  vol.  2,  1989-2003. 

on  writ  of  inquiry,  2865,  2866. 

definition,  275I. 

kinds  of  judgments,  2752. 

final    and    interlocutory,    2752,   and    see   "Interlocutory   Judg- 
ments." 
judgment  or  order,  2754. 
number  of  judgments  in  one  action,  2755. 
form  and  contents,  2756. 

names  of  parties,  2757. 

amount,   2757. 

alternative  judgment,  2758. 

provisions  as  to  enforcement,  2758. 

date,  2758. 

signature,  2758. 

description  of  in  execution,  3092. 

statements  in  as  controlling  recitals  In  case,  2678. 
parties  for  or  against  whom  judgment  tnay  be  rendered,  2759. 

against  a  part  of  defendants,  2759. 

affirmative  relief  against  a  co-defendant,  2760. 

arffimative  relief  to  defendant,  2762. 

Judgment  for  or  against  married  woman,  2763. 
extent  and  nature  of  relief  granted,  2763. 

where  there  is  no  answer,  2763. 

where  there  is  an  answer,  2764. 

determination  of  rights  of  parties  as  of  time  when  action  was 
commenced,  2766. 
judgment  on  part  of  issues  and  severance  of  action,  2767. 
Interest  on  judgment,  2767. 

reference  to,  in  sheriff's  deed  on  execution  sale,  3158. 
irregularities  in  as  relieving  purchaser  at  judicial  sale,  3236. 
condition  precedent  to  creditor's  suit,  3389. 
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JUDGMENT— Cont'd. 

creditor's  suit  to  set  aside  fraudulent  judgment,  3386. 
eatry  or  collection  as  precluding  motion  for  a  new  trial,  2685. 
when  enforcible  by  execution,  3059. 
judgment  on  a  verdict,  2768. 

general  verdict,  2768. 

special  verdict,  2769. 

amount  of  costs  on  application  for  judgment  on  special  verdict, 
2971. 
judgment  after  trial  by  court  or  referee  of  Issues  of  fact,  2769. 
on  report  of  referee,  2647. 
direction  as  to  in  report  of  referee,  2619. 
judgment  after  irial  of  demurrer,  2774. 

where  issues  of  fact  have  also  been  tried,  2775. 

where  no  issue  of  fact  remains  to  be  tried,  2776. 
judgment  after  trial  of  specific  questions  of  fact  by  jury,  2778. 

by  referee,  2779. 
judgment  after  hearing  at  appellate  division,  2779. 

on  affirmance  on  appeal,  2779. 

on  denial  of  motion  for  new  trial,  2779. 

on  verdict  subject  to  opinion  of  court,  2780. 
final  judgment  after  entry  of  Interlocutory  judgment,  2780. 
actions  on  domestic  judgments,  2840. 

pleading,  284.S. 

pendency  of  as  precluding  leave  to  issue  execution,  3071. 

judgment  on  Judgment  as  precluding  execution  on  first  judg- 
raent,  3065 

judgment  on  judgment  as  precluding  creditor's  suit  based  on 
first  Judgment,  3388. 
actions  on  foreign  Judgments,  2843. 

title  as  vestin.g  in   receiver  In  supplementary  proceedings,  3365. 
right  to  set  off  judgments  as  precluding  granting  of  leave  to  issue 
execution,  3071. 

1.  Entry, 

what  constitutes  entry,  2781. 

when  and  where  judgment  may  be  entered,  2782. 
'  who  may  obtain  entry  of  judgment.  2783. 

adjustment  of  costs  and  computation  of  interest  as  conditions 
precedent,  2783  '  • 

in  action  for  damages  for  death  by  wrongful  act,  2784. 
effect  of  informality  in  entering  judgment.  2784. 
entry  nunc  pro  tunc,  2785. 

after  death  of  party,  2785. 
after   passage  of  statute,   2785. 
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JUDGMENT— Cont'd. 

notice  of  entry,  2785. 

written  notice  of  entry,  and  service  of  copy,  to  limit  time 
to  prepare  case,   2657. 
condition  precedent  to  issuance  of  execution,  3066. 
condition  precedent  to  holding  purchaser  at  judicial  sale,  3239. 
entry  after  motion  at  special  term  for  new  trial,  2729. 
entry  after  exceptions   ordered   heard   by   appellate   diyision, 
2723. 

II.  Docketing  and  Lien  Created  There'by, 

judgments  which  may  be  docketed,  2790. 
docket  book,  2791. 

contents,  2791. 

dockets  to  be  public,  2793. 
judgment  book  as  distinguished  from  docket  book,  2791. 
docketing  before  issuance  of  execution,  3066. 
docketing  as  condition  to  creditor's  suit  based  on,  3395. 
expense  of  docketing  as  disbursement,  2990. 
transcripts  of  the  docket,  2793. 

docketing  transcript  of  judgment  of  justice  of  the  peace,  2794. 
effect  of  failure  to  docket,  2795. 

penalty  for  clerk's  neglect,  2795. 
time  for  docketing,  2795. 

statement  in  execution  as  to  time  of  docketing,  3094. 
effect  of  docketing,  2796. 

necessity  to  create  lien,  2796. 

judgment  against  persons  jointly  liable,  2796. 

judgment  against  executor  or  administrator,  2796. 
nature  and  extent  of  lien,  2797. 

property  fraudulently  conveyed,  2798. 

determinable  fee,  2798. 

life  estates,  2798. 

term  for  years,  2798. 

land  held  under  contract  for  purchase,  2798. 

property  held  merely  as  incident  to  passing  title,  2799 

equitable  estates,  2799. 
waiver  of  lien,  2799. 

suing- to  set  aside  fraudulent  conveyance,  2799. 
•         power  of  court  over  docket,  2800. 
duration  of  lien,  2800. 

rights  after  expiration  of  ten  years,  2801. 

suspension  of  running  of  time,  2802. 

sheriff's  deed  as  extinguishing  lien  of  junior  judgments, 
3160. 
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JUDGMENT— Cont'd. 

termination  of  lien  as  precluding  supplementary  proceed- 
ings, 3272. 
suspending  lien  on  appeal,  2803. 

restoring  lien,  2805. 
suspension   of   lien   by    imprisonment   under  body  execution, 

3207. 
canceling  docket  of  reversed  or  modified  judgment,  2806. 
priorities,  2807. 

as  against  mortgage,  2807. 

as  against  vendor's  lien,  2807. 
effect  of  execution  sale  of  real  property,  3144. 

III.  Amendments, 
grounds,  2809. 

failure  of  Judgment  to  conform  to  verdict,  report,  or  deci- 
sion, 2809. 

judicial  errors,  2810. 

void  judgments,  2810. 
reducing  amount  of  recovery,  2811. 
applications  at  foot  of  decree,  2811.  i 

retaxation  of  costs  as  ground  for  modifying,  3039. 
Insertion  of  costs  after  taxation,  3034. 

amendment  wbere  costs  inserted  have  not  been  taxed,  3026. 
discretion  of  court,  2812. 
motion,  2812. 

time,  2813. 
order,  2813. 

amendment  nunc  pro  tunc,  2814. 
mode  of  amending,  2814. 
mandamus  to  compel  amendment,  2814. 

IV.  Vacating  or  Setting  Aside, 
general  considerations,  2815. 
grounds,  2815. 

want  of  jurisdiction,  2817. 

fraud,  2818. 

want  of  cause  of  action,  2818. 

failure  of  final  to  comply   with  interlocutory  judgment, 

2819. 
unauthorized  appearance  of  attorney,  2819. 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  2820. 
error  in  taxing  costs,  3034. 
who  may  move,  2821. 
party,  2S21. 
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JUDGMENT— Cont'd. 

person  not  a  party,  2821. 

after  death  of  party,  2822. 

where  several  persons  are  entitled  to  move,  2823. 
time  for  motion,  2823. 

motion  based  on  irregularity,  2824. 

motion  based  on  error  in  fact,  2825. 

motion  based  on  mistake,  surprise,  etc.,  2826, 
notice  of  motion,  2827. 

to  whom  notice  must  be  given,  2827. 

mode  of  giving  notice,  2828. 
motion  papers,  2828. 

counter-affidavits,  2829. 
waiver  of  motion  by  taking  an  appeal,  2829. 
hearing,  2829. 

discretion  of  court,  2829. 
order,  2830. 

restitution,  2831. 

effect,  2831. 
vacating  as  vacating  execution,  3065. 
setting  aside,  effect  on  extra  allowance,  2999. 
vacation  as  defense  to  creditor's  suit  based  on  judgment,  3396. 

y.  Assignment, 

judgment  as  assignable,  2832. 

acknowledgment  of  assignment,  2832. 

filing  of  notice  of  ownership,  2832. 

filing  and  noting  on  docket,  2832. 

power  of  assignee  to  obtain  leave  to  issue  execution  after  five 

years,  3070. 
right  of  assignee  to  redeem  from  execution  sale,  3164. 
assignee  as  entitled   to  institute  supplementary   proceedings, 

3258. 
assignment   as   evidence   of   right   to   redeem   from   execution 

sale,  3175. 

VI.    Discharge  and  Satisfaction, 

discharge  of  judgment  against  bankrupt,  2834. 

execution  on  judgment  against  a  bankrupt,  3065. 
•>      satisfaction  piece,  2837. 

ground  for  quashing  execution,  3188. 
levy  of  execution  as,  3121. 

as  requiring  dismissal  of  supplementary  proceedings,  3345. 
as  discharging  receiver  in  supplementary  proceedings,   3358, 
3359. 

N.  Y.  Prac— 222. 
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JUDGMENT— Cont'd. 

as  precluding  sale  on  execution,  3126. 
on  return  of  execution,  2839. 

on  filing  satisfaction  of  execution,  2840. 
cancellation  of  docket  in  other  counties,  2840. 
vacation  of  satisfaction,  2840. 
Imprisonment  on  body  execution,  3208. 

JUDGMENT  CREDITOR'S  ACTION   (see  "Creditor's  Suit"). 

JUDGMENT  ROLL. 

necessity  of  filing,  2786. 
time  of  filing,  2786. 

indorsement  of  time  of  filing,  2786. 
by  whom  prepared,  2787. 
signature,  2787. 
contents,  2787. 

summons,  2789. 

bill  of  particulars,  2789. 

notice  of  exceptions,  2789. 
effect  of  omission  to  insert  proper  papers,  2789. 
adding  amendment  to  Judgment,  2814. 
amendment  nunc  pro  tunc,  2790. 

as  motion  paper  on  motion  to  vacate  judgment,  2828. 
on  confession  of  judgment,  2888. 
filing  before  issuance  of  execution,  3066. 

JUDICIAL  SALES, 

definition,  3216. 
power  of  court,  3216. 
notice  of  sale,  3217. 
conduct  of  sale,  3219. 

who  may  sell,  3220. 

time,  3221. 

place,  3221. 

postponement,  3222. 

terms  of  sale,  3222. 

sale  in  parcels,  3223. 

who  may  purchase,  3224. 

memorandum  of  sale,  3225. 

stay  of  sale,  3226. 
effect  of  death  of  party  before  sale,  3226. 
presumption  of  regularity,  3226. 
setting  aside,  3227. 
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JUDICIAL  SALES— Cont'd. 

for  inadequacy  of  price,  3229. 

for  failure  to  sell  in  parcels,  3230. 

for  failure  to  give  notice,  3230. 

discretion  of  court,  3230. 

time  for  motion,  3231. 

who  may  move,  3231. 

notice  of  motion,  3231. 

motion  papers,  3231. 

order,  3232. 
grounds  for  relieving  purchaser  from  his  bid,  3233. 

irregularities  in  judgment,  3236. 

nonjoinder  of  necessary  parties,  3236. 

existence  of  liens,  3237. 

false  representations,  3237. 

mistake  of  purchaser,  3237. 

mistakes  in  notice  of  sale,  3238. 

inability  to  obtain  possession,  3238. 

change  of  conditions  since  sale,  3238. 
procedure  where  purchaser  fails  to  perform,  3239. 

entry  of  judgment  as  condition  precedent.  3239. 

order  to  pay  bid,  3240. 

order  for  resale,  3241. 
application  of  proceeds,  3242. 
deed,  3243. 
title,  3244. 

obtaining  possession,  3245. 
redemption,  3246. 
compensation  of  referee,  3246. 

JURISDICTION, 

general  rules,  vol.  1,  121  et  seq. 
state  or  federal,  vol.  1,  136  et  seq, 
effect  of  recitals  in  judgment,  2756. 
want  of  as  ground  for  vacating  judgment,  2817. 
amendment  of  judgment  as  affecting,  2811. 

pov/er  to  award  costs  where  action  dismissed  because  of  want  of, 
2903. 


JUR"S, 


general  rules  as  to,  vol.  2,  2054-2060,  2136  et  seq. 
to  try  title  to  property  levied  on,  3123. 
to  assess  damages,  on  writ  of  inquiry,  2863. 
misconduct  as  ground,  for  new  trial,  2700. 
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JURY— Cont'd. 

failure  to  disclose  facts  on  examination  as  ground  for  new  trial, 

2702. 
disqualification  of  jurors  as  ground  for  new  trial,  2702. 
motion  to  withdraw  juror  as  condition  to  grant  of  new  trial  for 

surprise,  2714. 
affidavits  of  jurors  on  motion  for  new  trial,  2734. 
fees  as  disbursements,  2985. 

JUSTICES  (see  "Judges"). 

JUSTICE  OF  PEACE, 

docketing  transcript  of  judgment,  2794. 

costs  after  discontinuance  on  plea  of  title,  2924. 

right  of  judgment  creditor  to  redeem  from  execution  sale,  3164. 

description  of  judgment  in  execution,  3093. 

supplementary  proceedings  on  judgment,   3274. 

judgment  as  sufficient  to  support  creditor's  suit,  3394. 

L. 

LEASES   (see,  also,  "Rents"), 

leasehold  property  as  subject  to  execution,  3139. 
interest  of  lessee  as  leviable,  3113. 
lien  of  judgment  on,  2798. 

extinguishment  by  sheriff's  deed  on  execution  sale,  3160. 
power  of  receiver  in  supplementary  proceedings  to  lease  property 
of  debtor,  3367. 

LEAVE  OF  COURT, 

to  issue  execution,  3069. 

after  five  years,  3069. 

after  death  of  defendant,  3073,  3079. 

on  judgments  against  executor  or  administrator,  3080. 
to  issue  second  execution,  3086. 
issuance  of  body  execution,  3203. 

LEAVE  TO  SUB. 

general  rules,  vol.  1,  85  et  seq. 

on  judgment,  2841. 

creditor's  suit,  3389. 

actions  by  receiver  in  supplementary  proceedings,  3373. 

LEGATEES   (see  "Heirs,  Devisees  and  Legatees").   . 
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LEVY, 

of  execution,  3115,  3140,  and  Bee  "Execution  against  Property." 

LIBEL, 

costs  as  of  course,  2915. 

LICENSE, 

c<?sts  as  matter  of  right  where  license  to  use  realty  is  involved, 

2909. 
interest  of  licensee  as  leviable,  3113. 

delivery  of  liquor  license,  in  supplementary  proceedings,  3332. 
excise  license  as  property  which  may  be  reached  by  creditor's  suit 

3405. 

LIFE  ESTATES, 

lien  of  judgment  on,  2798. 

LIEN  (see,  also,  "Mechanics'  Liens"), 

of  judgment,  see  "Judgment." 
of  execution,  see  "Execution  against  Property." 
of  judgment  by  confession,  2888. 

of  judgment  opened  but  allowed  to  stand  as  security,  2877. 
of  referee  on  his  report,  3049. 

of  execution  on  personal  property,  when  created,  3100. 
creditor's  suit  as  creating,  3417. 

service  of  order  to  appear  in  supplementary  proceedings,  as  cre- 
ating, 3297. 
existence  of  as  relieving  purchaser  from  bid  at  judicial  sale,  3237. 

LIMITATION  OF  ACTIONS  (see  "Statute  of  Limitations"). 

LIQUORS   (see  "Intoxicating  Liquors"). 

LIS  PENDENS, 

filing  in  creditor's  suit,  3418. 

LOST  INSTRUMENTS, 

substitution  of  copy  for  lost  execution,  3088. 

LUNATICS, 

creditor's  suit  to  set  aside  conveyance  by,  3385. 
jurisdiction  to  open  default  of,  2869. 
time  to  move  to  vacate  judgment,  2826. 
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M. 
MALICIOUS  PROSECUTION, 

costs  as  matter  of  right,  2915, 

MANDAMUS, 

reference,  2572. 

to  compel  amendment  of  judgment,  2814. 

to  compel  sheriff  to  execute  deed,  3156. 

to  collect  costs,  3042. 

double  costs,  2992. 

MANDATES, 

general  rules  as  to,  3089. 

MAPS, 

sums  paid  for  as  disbursements,  2988. 

MARRIAGE    (see  "Married  Women,"  "Breach  of  Promise  to  Marry,'- 
"Divorce,"  "Alimony,"  "Matrimonial  Actions"). 

MARRIED  WOMEN, 

judgment  for  or  against,  2763. 
power  to  confess  judgment,  2880. 
supplementary  proceedings  against,  3259. 

MATRIMONIAL  ACTIONS, 
judgment,  2770. 

MECHANIC'S  LIEN, 

reference  in  action  to  foreclose,  2566. 
costs  as  discretionary,  2926,  2929. 
additional  allowances,  2995,  3011. 

MEMORANDUM, 

as  part  of  judgment,  2757. 

of  judicial  sale,  3225. 

of  death  of  party,  on  docket  of  judgment,  2793. 

MISCONDUCT, 

of  referee  as  ground  for  vacating  report,  2630. 
ground  for  new  trial,  2698,  and  see  "New  Trial." 
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MISTAKE, 

in  judgment  as  amendable,  2809. 
ground  for  vacating  judgment,  2820. 

time   for   motion,   2826. 
ground  for  opening  default,  2870. 
of  witness  as  ground  for  new  trial,  271? 
ground  for  setting  aside  judicial  sale,  32.9^8 
of  purchaser  at  judicial  sale  as  relieving  him  from  his  bid,  3237. 

MONEY  (see,  also,  "Payment  into  Court"), 

leviable,  3107. 

executicn  sale  of,  3129. 

ordering  payment  over,  in  supplementary  proceedings,  3331. 

MONEY  HAD  AND  RECEIVED, 

reference  where  long  account  is  involved,  2566. 
recovery  for  in  action  ex  delicto,  2766. 

MONEY  LOANED, 

confession  of  judgment  for,  sufficiency  of  statement,  2883. 

MORTGAGES   (see,  also,  "Foreclosure  of  Mortgages"), 

of  personal  property,  see  "Chattel  Mortgages." 

copy  to  be  furnished  on  redeeming  from  execution  sale,  3179. 

equity  of  redemption  as  subject  to  execution,  3139. 

right  of  mortgagee  to  redeem  from  execution  sale,  3163. 

indorsement  on  execution  against  mortgaged  property,  3098. 

delivery  to  creditor  in  supplementary  proceedings,  3332. 

MOTIONS, 

notice  of  motion,  see  "Notice." 

affidavits,  see  "Affidavits." 

general  rules,  vol.  1,  566  et  seq. 

reference  of  disputed  questions  of  fact,  2571. 

to  amend  judgment,  2812. 

to  open  default  judgment,  2872. 

to  open  default  in  filing  case,  2675. 

to  compel  clerk  to  tax  costs,  3034. 

to  retax  costs,  3036. 

to  set  aside  execution  sale,  3146. 

for  new  trial  on  judge's  minutes,  2717. 

for  extra  allowance  of  costs,  3021. 
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MOTIONS— Cont'd. 

for  resettlement  of  case,  2679. 

determination  of  right  to  proceeds  of  execution  sale,  3135. 

compelling  sheriff  to  execute  deed,  3156. 

quashing  of  execution,  3187. 

costs,  2935. 

sum  fixed  as  costs,  2972. 

more  than  one  bill  of  costs,  2942. 

double  costs,  2993. 

execution  to  collect  motion  costs,  3040. 

MUNICIPAL  CORPORATIONS, 

default  judgment  in  action  against,  2850. 

costs  In  action  against,  2939. 

liability  for  costs,  2961. 

property  as  subject  to  execution,  3106. 

garnishment  of  salaries  of  employes,  3110,  3111. 

moneys  of  as  subject  to  supplementary  proceedings,  3261. 

N. 

NAMES, 

in  judgment,  2757. 

fictitious  name  In  judgment,  amendment,  2800. 

of  judgment  debtor  in  docket  book,  2791. 

NECESSARIES, 

what  is  a  judgment  for,  3110. 

surplus  income  from  trust  created  by  third  person,  3403. 

NEGLIGENCE  (see,  also,  "Death  by  Wrongful  Act"), 

costs  as  matter  of  right,  2914. 

additional  allowance  of  costs,  3003. 

excusable  neglect  as  ground  for  vacating  judgment,  2820. 

time  for  motion,  2826. 
body  execution  in  action  for  damages,  3197. 

NEGOTIABLE   INSTRUMENTS, 

promissory  note  as  subject  to  execution,  3108. 
confession  of  judgment  on,  2883. 
judgment  against  part  of  defendants,  2769. 

NEW  TRIAL, 

propriety  of  motion,  2684. 
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NEW  TRIAL— Cont'd. 

after  trial  without  a  jury,  2684. 

entry  or  collection  of  judgment  as  precluding  motion  for,  2685. 
necessity  of  motion,  ?685. 

to  save  questions  for  review,  2685. 
stipulation  for  new  trial,  2686. 
motion  as  stay  of  proceedings,  2686. 

I.  Grounds  For, 

erroneous  rulings  on  the  trial,  2689. 

rulings  on  evidence,  2690. 

error  in  charge,   2692. 
Terdict  against  the  weight  of  evidence,  2692. 

in  actions  for  a  penalty,  2634. 

effect   of  two   or   more  juries  reaching  same   conclusion, 
2695. 

motion  for  nonsuit  or  directed  verdict  as  condition  prece- 
dent, 2695. 

excessive  or  inadequate  damages,  2695. 
verdict  contrary  to  law,  2698. 

where  jury  disregards  charge,  2698. 
misconduct,  2698. 

of  party,  2698. 

of  counsel,  2699. 

of  officers,  2699. 

of  spectators  at  trial,  2700. 

of  jury,  2700. 
disqualification  of  jurors,  2702.' 

challenge  as  only  remedy,  2702. 
newly-discovered  evidence,  2703. 

what  is,  2703. 

when  discovered,  2704. 

diligence  in  discovering,  2705. 

materiality,   2706. 

cumulative  evidence,  2706. 
surprise,  2709. 

as  to  evidence,  2711. 

as  to  witnesses,   2712. 

mistake  of  witness,  2713. 

absence  of  counsel,  2713. 

motion  to  adjourn  or  to  withdraw  juror,  2714. 
defects  in  pleadings,  2714. 
failure  of  court  to  file  decision,  2714. 
death  of  stenographer  as  ground,  2655. 
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NEW  TRIAL— Cont'd. 

II.  Procedure  to  Obtain, 

motion  on  minutes  of  trial  judge,  2716-2721. 
where  complaint  is  dismissed,  2718. 
time  for  motion,  2718. 
notice  of  motion,  2718. 
grounds  of  motion,  2718. 

stating  grounds  in  motion,  2719. 
stenographer's  notes  treated  as  minutes  of  the  judge,  2720. 
who  may  grant,  2720. 
discretion  of  judge,  2720. 
exceptions  as  a  condition  precedent,  2720. 
motion  at  appellate  division,  2721. 
after  trial  by  Jury,  2721. 

exceptions  only  can  be  ordered  heard,  2722. 

necessity  of  verdict,  2722. 

discretion  of  trial  judge,  2722. 

obtaining  hearing  by  stipulation,  2723. 

power  of  county  court,  2723. 

effect   of   prior   hearing   of   exceptions   at   trial  term, 

2723. 
ordering  hearing,   2723. 
vacating  order,  2724. 

hearing,  2725.  , 

after  interlocutory  judgment,  2725. 

judgment  on   denial  by  appellate   division  of  motion  for, 
2779. 
motion  at  special  term,  2727. 
propriety,  2727. 
before  whom  to  move,  2729. 
time  for  motion,  2729. 
motion  papers,  2731. 

where  ground  is  newly-discovered  evidence,  2732. 
where  ground  is  surprise,  2733. 

where    ground    is    irregularity — affidavits    of    jurors, 
2734. 
necessity  of  making  a  case,  2653,  2655. 
time  to  prepare  case,  2657. 
hearing,  2736. 
motion  after  trial  of  particular  issues  by  jury,  2737. 
application,  2738. 
hearing,  2738. 
appeal,  2739. 
motion  after  trial  by  referee,  2739. 
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NEW  TRIAL— Cont'd. 

motion  for,  accompanying  motion  for  conflrmation  of  referee's 

report,  2639. 
order,  2740. 

necessity,  form,  and  contents,  2740. 

specifying  grounds  of  motion,  2740. 

entry,  2740. 

imposing  conditions,  2742. 

rehearing,  2745. 

exception  to  order,  2745. 

appeal,  2745. 
costs,  2935. 

amount  of  costs  for  proceedings  before,  2972. 
amount  of  costs  before,  and  for  argument,  2971. 
procedure  on  new  trials  2746. 

NEWLY-DISCOVERED  EVIDENCE, 

ground  for  setting  aside  report  of  referee,  2629. 

ground  for  new  trial,  2703. 

right  to  first  urge  on  appeal,  2686. 

motion  for  new  trial  must  be  made  at  special  term,  2727. 

NONRESIDENTS  (see,  also,  "Absence,"  "Residence"), 

power  to  act  as  receiver  in  supplementary  proceedings,  3352,  3358. 
proof  where  judgment  by  default  taken  against,  2858. 
county  in  which  to  be  examined   in  supplementary  proceedings, 
3290. 

NONSUIT, 

contents  of  report  of  referee,  2621. 

power  of  referee,  2592. 

judgment  on,  2756. 

judgment  as  final,  2753. 

motion  for  as  condition  to  new  trial,  2695,  2721. 

NOTE  OF  ISSUE, 

hearing  of  exceptions  by  appellate  division,  2726. 

NOTICE, 

general  rules,  vol.  1,  80,  646. 

of  pendency  of  action,  see  "Lis  Pendens." 

time  and  place  of  reference,  2589,  2604. 
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NOTICE— Cont'd. 

to  terminate  reference,  2628. 

of  proceedings  to  assess  damages  where  judgment  by  default,  2853. 

of  judicial  sale,  3217,  3230. 

to  judgment  debtor,  where  third  person  examined  in  supplemen- 
tary proceedings,  3293. 

to  limit  time  to  prepare  case,  2657. 

of  taxation  of  costs,  3026. 

of  relaxation  of  costs,  3027. 

of  execution  sale  of  personal  property,  3127. 

of  execution  sale  of  realty,  3140. 

of  exceptions,  inclusion  In  judgment  roll,  2789. 

application  to  discharge  judgment  against  bankrupt,  2835. 

application  to  court  for  default  judgment,  2857. 

application  for  leave  to  sue  on  judgment,  2841. 

application  for  judgment  by  default,  2858. 

asking  for  costs,  2937. 

motion  to  vacate  judgment,  2823,  2827. 

motion  to  vacate  judgment  by  confession,  2891. 

motion  to  vacate  judgment,  2827. 

motion  to  open  default  judgment,  2873. 

motion  to  amend  judgment,  2812. 

motion  for  leave  to  issue  execution,  3070,  3081. 

motion  to  permit  execution  against  real  property  after  ten  years, 
2801. 

motion  to  quash  execution,  3189. 

motion  for  leave  to  issue  execution  after  death  of  debtor,  3076. 

motion  for  extra  allowance,  3023. 

motion  for  new  trial  on  judge's  minutes,  2718. 

motion  at  special  term,  for  new  trial,  2729. 

motion  for  new  trial  by  appellate  division  after  interlocutory 
judgment,  2726. 

motion  to  vacate  order  that  exceptions  be  first  heard  by  appellate 
division,  2724. 

motion  to  stay  judicial  sale,  3226. 

motion  to  set  aside  judicial  sale,  3231. 

motion  to  set  aside  order  to  appear  In  supplementary  proceedings, 
3302. 

motion  to  dismiss  or  discontinue  supplementary  proceedings,  3346. 

motion  to  obtain  order  permitting  third  person  to  pay  sheriff,  in 
supplementary  proceedings,  3227. 

motion  to  require  payment  or  delivery  in  supplementary  proceed- 
ings, 3329. 

motion  to  extend  receivership  in  supplementary  proceedings,  3357. 
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NOTICE— Cont'd. 


motion  to  appoint  receiver  in  supplementary  proceedings,  3347. 

supplementary  proceedings,  3279. 

general  rules  as  to  notice  of  motion,  vol.  1,  582  et  seq. 

order  to  show  cause,  see  "Order  to  Show  Cause." 

filing  notice  of  ownership  of  judgment,  2832. 

NOTICE  OF  APPEAL, 

on  hearing  of  exceptions  in  first  Instance  by  appellate  division, 
2723. 

NOTICE  OF  TRIAL. 

trial  by  referee,  2589. 

amount  of  costs  for  proceedings  before  notice  of  trial,  2962. 

NUISANCE, 

costs  as  matter  of  right,  in  action  to  abate,  2910,  2926. 
basis  of  computing  extra  allowance  of  costs  in  action  to  restrain, 
3014. 

NUNC  PRO  TUNC, 

docketing  judgment,  2800. 

amending  docket  of  judgment,  2792. 

amendment  of  judgment  roll,  2790. 

entry  of  judgment,  2785. 

amendment  of  judgment,  2814. 

amendment  of  statement  confessing  judgment,  2886. 

leave  to  issue  execution,  3071. 

amendment  of  execution,  3188. 

substitution  of  copy  for  lost  execution.  3088. 

0. 

OATHS  (see,  also,  "Affidavits"), 
of  referee,  2588,  2605. 

waiver,  2588,  2589. 
administration  by  referee  to  witnesses,  2594. 
of  referee  in  supplementary  proceedings,  3314. 

waiver,   3315. 
administering  to  witnesses  in  supplementary  proceedings,  3317. 
witness  in  supplementary  proceedings,  3321. 

OBJECTIONS, 

on  reference  to  take  an  account.  2609. 
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OFFER  TO  ALLOW  JUDGMENT, 

as  precluding  objection  to  liability  for  costs,  2905. 
additional  allowance  of  costs  on  accepting  or  refusing,  3007. 

OFFICERS  (see,  also,  "Clerks  of  Court,"  "Sheriffs,"  "Attorneys"), 

receiver  as  officer  of  court,  3376. 

power  to  confess  judgment,  2880. 

power  to  purchase  at  judicial  sale,  3224. 

misconduct  as  ground  for  new  trial,  2699. 

double  costs  in  actions  against,  2991. 

costs  in  action  against  school  officers,  2938. 

additional  allowance  of  costs  in  action  to  remove,  or  to  try  title, 

3011. 
body  execution   against,   on  judgment  for  misconduct  or   neglect, 

3198. 

OMISSIONS   (see,  also,  "Mistakes,"  "Amendments"), 

general  regulations  respecting,  vol.  1,  698. 

in  judgment  as  amendable,  2809. 

in  docketing  judgments,  effect  of,  2792. 

OPENING  ADDRESS  TO  JURY, 

statement  as  basis  of  computing  additional   allowance  of  costs, 
3010. 

OPINIONS, 

incorporation  in  case,  2662,  2673. 

ORDERS, 

general' rules,  vol.  1,  615  et  seq. 

reference,  2577. 

reference  by  consent,  2554. 

additional  allowance,  3024. 

amending  judgment,  2813. 

appointment  of  receiver,  3353. 

directing  issues  to  be  tried  in  action  against  corporation,  2850. 

leave  to  issue  execution  after  death  of  debtor,  3078. 

new  trial,  2740. 

retaxation  of  costs,  3037. 

vacating  judgment,  2830. 

vacating  judgment  by  confession,  2891. 

vacating  judicial  sale,  3232. 
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ORDERS— Cont'd. 

for  resale  under  judgment,  3241. 

for  payment  or  delivery  of  property,  in  supplementary  proceed- 
ings, 3325  et  seq. 
basis  for  supplementary  proceedings,  3274. 
enforcement  by  execution,  3060. 

ORDER  TO  SHOW  CAUSE, 

general  rules,  vol.  1,  590  et  seq. 


PAPERS, 

general  rules  as  to,  vol.  1,  646  et  seq. 

service  of,  see  "Service." 

filing  of,  see  "Filing." 

affidavit  of  disbursement  for  copy  of,  3030. 

PARCELS, 

sale  in,  3143.  3223,  3230. 

PARTIES, 

general  rules,  vol.  1,  366  et  seq. 

plaintiffs,  see  "Plaintiffs." 

defendants,  see  "Defendants." 

for  or  against  whom  judgment  may  be  rendered,  2759. 

names  of  in  judgment,  2757. 

adding,  on  denying  motion  to  vacate  judgment,  2830. 

misconduct  as  ground  for  new  trial,  2698. 

new  trial  where  testimony  in  conflict  with  disinterested  witnesses. 

2693,  2694. 
new  trial  as  to  co-party,  2740. 
witness  fees  as  disbursements,  2980. 

nonjoinder  of  as  relieving  purchaser  at  judicial  sale,  3236. 
in  creditor's  suit,  3411. 

PARTITION, 

judgment  by  default,  2763. 

costs  as  matter  of  right,  2910,  2926. 

additional  allowances,  2995. 

additional  allowance  of  costs  as  discretionary,  3002,  3006. 

basis  of  computation,  3012,  3018. 

amount  of,  3019. 
more  than  one  extra  allowance  of  costs,  3001. 
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PARTNERSHIP, 

effect  of  opening  judgment  against,  2831. 

discharge  of  judgment  where  partner  is  bankrupt,  2836. 

costs  as  discretionary  in  action  to  charge  estate  of  deceased  part- 
ner with  firm  dehts,  2926. 

basis  of  computing  extra  allowance  in  action  for  accounting,  3017. 

sale  of  partnership  property  on  execution  against  partner,  3114. 

release  of  firm  property  levied  on,  3122. 

priority  between  executions  against  firm  and  against  partner,  3103. 

creditor's  suit  against,  without  exhausting  remedy  at  law  against 
all  of  partners,  3392,  3393. 

PATENTS, 

subject  to  supplementary  proceedings,  3261. 
reached  by  creditor's  suit,  3406. 

PAUPERS  (see  "Poor  Persons"). 

PAYMENT, 

of  default  judgment  as  bar  to  motion  to  open,  2871. 

of  witness  fees  as  condition  to  taxing  as  disbursements,  2983. 

bid  at  execution  sale,  3131. 

to  redeem  from  execution  sale,  3172. 

effect  of,  by  third  person,  in  supplementary  proceedings,  3327. 

application  by  receiver  in  supplementary  proceedings,  3376,  3377. 

PAYMENT  INTO  COURT, 

general  rules,  vol.  2,  2014-2024. 

supplementary  proceedings  to  reach,  3257. 

allowance  of,  by  application  at  foot  of  decree,  2812. 

as  condition  of  awarding  new  trial,  2744. 

judgment  requiring,  as  enforcible  by  contempt  proceedings,  3062. 

PENALTIES   (see,  also,  "Fines"), 

body  execution  In  action  to  recover,  3197. 

new  trial  in  action  for,  because  verdict  against  weight  of  evidence 

2694. 
costs  as  matter  of  right  in  action  to  recover,  2919. 
for  clerk's  neglect  to  docket  judgment,  2795. 

PENSIONS, 

judgment  as  lien  on,  2797. 
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PEOPLE    (see,  also,  "Actions  by  People"), 

execution  against,  3058. 

costs  as  matter  of  rigbt  where  people  are  a  party,  2914. 

PERJURY, 

ground  for  new  trial,  2708. 

in  supplementary  proceedings,  as  a  contempt,  3337. 

PERSONAL  injuries"  (see  "Negligence,"  "Death  by  Wrongful  Act"), 

PERSONAL  PROPERTY, 

sale  on  execution,  see  "Execution  against  Property." 

when  title  vested  in  receiver  in  supplementary  proceedings,  3361. 

creditor's  suit  to  set  aside  fraudulent  conveyance,  3386. 

PETITION, 

for  leave  to  issue  execution  on  judgment  against  executor  or  ad- 
ministrator, 3082. 

PHYSICAL  EXAMINATION  OP  PARTY, 
general  rules,  vol.  2,  1817-1S24. 

PHYSICIANS  AND  SURGEONS, 

reference  in  actions  to  recover  for  services,  2565. 

PLACE  OF  BUSINESS, 

county  of,  to  which  execution  to  be  issued,  3276. 

PLACE  OF  TRIAL, 

change  of,  see  "Change  of  Place  of  Trial." 

PLAINTIFF, 

in  creditor's  suit,  3411. 
joinder  of,  3412. 

PLEADING  (see,  also,  "Supplemental  Pleadings,"  "Demurrers,"  "Veri- 
fication"), 

general  rules,  vol.  1,  819  et  seq. 

complaint,  see  "Complaint." 

answer,  see  "Answer." 

power  of  referee  to  order  judgment  on  the  pleadings,  2593. 

N.  Y.  Prac— 223. 
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PLEADING— Cont'd. 

including  in  judgment  roll,  2787. 
defects  in  as  ground  for  a  new  trial,  2714. 
judgment  on,  for  frlvolousness,  as  final,  2753. 
as  evidence  of  subject-matter  involved,  3024. 

PLEDGES, 

Interest  of  pledgor  as  leviable,  3112. 

PLURIES  EXECUTION, 
what  is,  3087. 

POLICY, 

of  insurance,  see  "Insurance." 

POOR  PERSONS, 

leave  to  sue  or  defend  as,  vol.  2,  1S72-1882. 
right  of  plaintiff  to  costs  as  of  course,  2918. 
right  to  extra  allowance  of  costs,  3000. 

POSSESSION, 

claim  of  possession  as  cTalm  of  title,  2909. 

right  of  execution  purchaser  to,  3150. 

inability  to  obtain  as  relieving  purchaser  from  his  bid  at  judicial 

sale,  3238. 
how  obtained  by  purchaser  at  judicial  sale,  3245. 

POSTING, 

notice  of  execution  sale,  3127,  3141. 
notice  of  judicial  sale,  3217. 

POSTPONEMENT, 

of  trial  in  general,  vol.  2,  2024-2036. 

power  of  referee  to  grant,  2598,  2605. 
in  supplementary  proceedings,  3316. 

execution  sale,  3128. 

judicial  sale,  3222. 
notice  of,  3219. 

examination  in  supplementary  proceedings  as  abandonment  there- 
of, 3344. 

motion  to  adjourn  as  condition  to  grant  of  new  trial  for  surprise, 
2714. 

notice  of  postponement  of  execution  sale,  3127. 
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PROBATE, 

power  of  receiver  In  supplementary  proceedings  to  contest,  3375. 

PREFERRED  CAUSES, 

general  rules,  vol.  2,  1674. 

PRESUMPTIONS, 

levy,  3126. 

regularity  of  judicial  sale,  3226. 

of  payment  of  judgment,  as  requiring  dismissal  of  supplementary 
proceedings,  3345. 

PRINCIPAL  AND  AGENT?   (see  "Agent"). 

PRINCIPAL  AND  SURETY  (see  "Sureties"). 

PRINTING, 

expenses  as  disbursements,  2989. 

PRIORITIES, 

between  judgment  and  other  liens,  2807. 

between  executions,  3102. 

between    creditors    instituting    supplementary    proceedings,    3297, 

3377. 
between  plaintiffs  in  different  creditors'  suits,  3420. 

PROFITS, 

levy  on,  310S. 

PROOF, 

of  service  of  order  to  appear  in  supplementary  proceedings,  3296. 

PROVISIONAL  REMEDIES  (see  "Arrest,"  "Attachment,"  "Injunction," 
"Receivers,"  etc.). 

PUBLICATION, 

general  rules  as  to,  vol.  1,  651. 

notice  of  execution  sale,  3140. 

notice  of  judicial  sale,  3217. 

fees  for  as  disbursements,  2988. 

entry  of  default  judgment  where  service  of  summons  is  by,  2858. 
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PUFFER, 

employment  of  as  ground  for  setting  aside  judicial  sale,  3228. 

Q. 

QUESTIONS  OF  LAW  (see,  also,  "Requests  to  Find"), 

surprise  as  to,  as  ground  for  new  trial,  2710. 

reference  where  difficult  questions  of  law  are  involved,  2560- 

QUESTIONS  OF  FACT  (see,  also,  "Requests  to  Find"), 

reference  to  report,  on,  2569. 

judgment  after  trial  of  specific  questions  of  fact,  2778. 
by  jury,  2778. 
by  referee,  2779. 
new  trial  of  specific  questions  tried  by  a  jury,  2736. 
review  on  appeal  as  dependent  on  making  of  motion  for  new  trial, 

2685. 
review  where  order  for  new  trial  does  not  specify  grounds,  2740. 
review  where  exceptions  ordered  heard  first  by  appellate  division, 

2725. 
review  of  as  dependent  on  case  containing  all  the  evidence,  2665. 

QUIETING  TITLE, 

action  by  execution  purchaser,  3148. 

basis  of  computing  additional  allowance,  3016. 

QUO  WARRANTO, 

additional  allowance  of  costs,  3011. 
double  costs,  2992. 

E. 

RAILROADS, 

rolling  stock  as  subject  to  execution,  3106. 

REAL  PROPERTY  (see,  also,  "Waste,"  "Nuisance,"  "Partition,"  "Spe- 
cific Performance,"  "Ejectment,"  "Determination  of  Claim  to 
Real  Property"), 

actions  for  dower,  see  "Dower." 

sale  on  execution,  see  "Execution  against  Property." 

docketing  judgment  to  create  lien  on,  2795,  and  see  "Judgment." 

what  is  an  interest  in,  to  which  lien  of  judgment  will  attach,  2798. 

judgment  as  lien  on  equitable  estate,  2799. 
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REAL  PROPERTY— Cont'd. 

costs   as    of   course   In   actions   involving   title    to,    2907,    and    see 

"Costs." 
when  title  vested  in  receiver  in  supplementary  proceedings,  &3C0. 

REARGUMENT. 

allowance  by  referee,  2602. 

REBUTTAL, 

new  trial  to  present  testimony  In  rebuttal,  2712. 

RECEIPT, 

on  delivery  of  execution  to  sheriff,  3088. 

RECEIVERS, 

general  rules,  vol.  2,  1617-1658. 
in  creditor's  suit,  see  "Creditor's  Suit." 

in   supplementary  proceedings,   see    "Supplementary  Proceedings." 
as  officer  of  court,  3063. 

power  to  move  to  vacate  judgment  by  confession,  2890. 
personal  liability  for  costs,  2951. 
liability  of  third  person  for  costs,  2947. 

judgment   requiring  payment  to,   as   enforcible  by   contempt  pro- 
ceedings, 3063. 
property  in  hands  of  as  subject  to  execution,  3140. 
appointment  as  divesting  lien  of  execution,  3101. 
examination  of  in  supplementary  proceedings,  3257. 
avoiding  transfers  by  debtor  where  estate  is  Insolvent,  3432. 
notice  to  of  motion  to  vacate  judgment,  2828. 

RECORDATION  OF  PAPERS, 

order  appointing  receiver  in  supplementary  proceedings,  3334. 

certificate  of  redemption  from  execution  sale,  3180. 

sheriff's  deed,  3160. 

certificate  of  execution  "sale,  3147. 

notice  to  permit  execution  after  ten  years,  2801. 

RECOVERY, 

what  constitutes,  2922. 

REDEMPTION, 

of  real  property  from  execution  sale,  3162  et  seq. 
from  judicial  sale,  3246. 


3558  INDEX. 

[BEFEEENCES   ABE    TO   PAGES.] 

REFERENCE  (see,  also,  "Report,"  "Requests  to  Find"), 

appointment,  oath,  and  powers  in  supplementary  proceedings,  3313- 

3319. 
costs  as  discretionary,  2935. 
costs  to  abide  the  event,  2938. 
amount  of  costs,  2972. 
motion,  2572. 

motion  papers,  2574. 

opposing  papers,"  2575. 
hearing  and  determination,  2576. 

burden  of  proof,  2577. 
order,  2577. 

who  may  make,  2580. 

entry  and  service,  2580. 

provision  as  to  costs,  2580. 

amendment,  2580. 

vacation,  2581. 

collateral  attack,  2582. 

waiver  of  objections,  2582. 

appeal,  2582. 
judgment  ordering  reference  as  interlocutory,  2752. 
on  motion  for  new  trial,  2736. 

to  hear  proof  where  judgment  taken  by'  default,  2858,  2861. 
to  take  proof  on  motion  to  open  default  judgment,  2875. 
power  of  special  term  to  compel  referee  to  resettle  case,  2679. 
power  of  referee  to  sell  pursuant  to  judgment,  3220. 

duty  to  give  security,  3221. 

I.  Reference  ty  Consent, 

the  consent,  2553. 

order,  2554. 

who  appointed  referee,  2555. 

number  of  referees,  2556. 

extent  of  reference,  2556. 

termination  by  reason  of  extrinsic  events,  2556. 

effect  of  reversal  on  appeal  or  granting  of  a  new  trial 
2557. 
eCect,  2557. 

II.  Right  to  Compulsory  Reference, 

examination  of  long  account  in  actions  triable  by  a  jury,  2557. 
what  constitutes  an  account,  2559. 
what  is  a  "long"  account,  2560. 
difficult  questions  of  law,  2560. 
necessity  that  account  be  main  issue,  2561. 
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REFERENCE— Cont'd. 

effect  of  joinder  of  causes  of  action,  2562. 
pleadings  to  be  considered,  2563. 

illustrations  of  rule  as  applied  to  particular  actions,  2563. 
reference  as  matter  of  right,  2567. 
examination   of  long  account  in  actions  triable  by  the  court, 
2567. 
reference  to  report  on  one  or  more  specific  questions  of 

fact,  2568. 
order  of  trial  of  issues,  2569. 
reference  of  incidental  questions,  2569. 
reference  to  take  an  account,  2570. 
reference  on  collateral  matters,  2570. 

reference  in  special  cases  as  provided  for  by  section  827 
of  tbe  Code,  2571. 

III.  The  Referee. 

number  of  referees,  2582. 
who  may  be  appointed,  2583. 

residence,  2583. 
resignation,  2583. 
removal,  2583. 
appointment  of  new  referee,  2586. 

after  reversal  on  appeal,  2586. 
termination  of  powers,  2587. 

appointment  of  referee  without  order  as  ground  for  vacating 
judgment,  2816. 
■  fees  of  referee,  3047. 
compensation  for  selling  at  judicial  sale,  3246. 
fees  as  disbursements,  2984. 
affidavit  as  to  disbursements  for  referee's  fees,  3030. 

IV.  Procedure  on,  Reference  to  Hear  and  Determine, 
order  as  authority  of  referee,  2588.- 

oath  of  referee,  2588. 

who  may  administer,  2588. 

express  waiver,  2588. 

effect  of  failure  to  be  sworn,  2588. 
bringing  on  case,  2589. 

notice  of  time  and  place  of  hearing,  2589. 

notice  of  trial,  2590. 
subpoenaing  witnesses,  2591. 
place  of  hearing,  2591. 
powers  and  duties,  2592. 

dismissal,  nonsuit,  and  judgment  on  the  pleadings,  2593. 
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REFERENCE— Cont'd. 

administering  oath  to  witnesses,  2594. 

admitting  or  rejecting  evidence,  2594. 

etriking  out  evidence,  2595. 

reopening  cases,  2596. 

amendments  to  summons  or  pleadings,  2596. 

adjournment,  2598. 

costs,  2599. 

punishment  for  contempt,  2599. 

determination  of  issues,  2600.  • 

power  to  settle  case,  2671. 

power  to  hear  motion  for  additional  allowancs.  3022. 
reargument,  2602. 
new  trial,  2684,  2737,  2739. 
necessity  of  case  on  motion  for  new  hearing,  2C55,  2656. 

V.  Procedure  on  Reference  to  Report  on  Facts, 
order  as  authority  of  referee,  2603. 
bringing  on  hearing,  2603. 

notice,  2604. 
subpoenaing  witnesses,  2605. 
procedure  on  hearing,  2605. 

oath  of  referee,  2605. 

adjournments,  2605. 

evidence,  2606. 

signing  testimony,  2607. 

punishment  for  contempt,  2C07. 

costs,  2607. 
hearing  on  reference  to  take  an  account,  2608. 

REFORMATION  OF  WRITTEN  INSTRUMENTS, 
additional  allowance  of  costs,  3011. 

REHEARING, 

of  motion  for  new  trial,  2745. 

RELATIVES, 

relationship  to  referee  as  ground  for  setting  aside  his  report,  2632, 

RELATOR, 

liability  for  costs,  29G1. 

RELEASE, 

of  imprisoned  debtor  as  satisfaction  of  judgment,  3208. 
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RELEASE— Cont'd. 

from  judgment  as  precluding  appointment  of  receiver  In  supple- 
mentary proceedings,  3352. 

REMITTITUR, 

assessment  of   damages   after   remittitur   from   court  of  appeals, 
2867. 

REMOVAL, 

of  referee,  2584. 

of  receiver  in  supplementary  proceedings,  3258. 

of  sheriff,  before  return  of  execution,  effect,  3058. 

RENTS  (see,  also,  "Leases"), 

reached  by  creditor's  suit,  3405. 

as  belonging  to  receiver  in  supplementary  proceedings,  3367,  3368 

REPLEVIN, 

contents  of  execution,  3097. 

goods  replevined  as  subject  to  execution,  3106. 

costs  as  matter  of  right,  2912. 

double  costs,  2990. 

body  execution,  3199. 

REPORT, 

use  of  word  In  Code,  2614. 
deflnition,  2614. 
preparation,  2614. 
formal  parts,  2616 

caption,  2616. 

address,  2616. 

date,  261C. 

signature,  2616. 
contents  where  reference  is  of  all  the  issues,  2616. 

finding  of  facts,  2617. 

conclusions  of  law,  2619. 
contents  where  reference  is  of  part  of  issues,  2620. 
contents  on  hearing  of  demurrer  or  motion  for  nonsuit,  2G21. 
contents  where  reference  is  interlocutory,  2622. 
amendment,  2624. 
time  in  which  to  make  report,  2625. 

waiver  of  right  to  terminate.  2626. 

when  time  begins  to  run,  2627. 
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REPORT— Cont'd. 

who  may  give  notice  to  terminate,  2G28. 

service  of  notice,  2628. 

sufficiency  of  notice,  2628. 

waiver  of  notice,  2G28. 

enlarging  time,   2628. 
vacation  or  setting  aside,  2628,  2744. 

misconduct  of  referee,  2630. 

relationship  of  referee,  2632. 
exceptions,  2632. 

time,  2636. 

who  may  except,  2636. 

sufficiency,  2637. 
confirmation  and  hearing  of  exceptions,  2638. 

time,  2640. 

order,  2641. 

effect,  2642. 

appeal,  2642. 
sending  case  back  to  referee,  2642. 

appointment  of  new  referee,  2645. 

procedure  before  referee  on  return  of  report,  2646. 

amended  report,  2646. 
entry  of  judgment,  2647. 

where  reference  is  to  determine  all  the  issues,  2647,  2769. 

where  part  of  the  issues  are  referred,  2648. 

where  reference  is  interlocutory,  2648. 
review  on  appeal  and  subsequent  procedure,  2649. 
as  terminating  power  of  referee,  2587. 

amendment  of  judgment  where  it  falls  to  conform  to,  2S00. 
including  in  judgment  roll,  2788. 
including  in  case,  2662. 
service  to  limit  time  to  prepare  case,  2657. 
findings  in  as  controlling  findings  in  case,  2679. 
of  referee  in  supplementary  proceedings,  3317. 
conditions  on  setting  aside  report  of  referee,  2744. 

REQUESTS  TO  FIND, 

propriety,  2609. 
time  for  submission,  2610. 
form  and  contents,  2611. 
disposition  of,  2612. 
review  of  refusal,  2614. 
as  estoppel,  2614. 
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RESETTLEMENT, 
of  case,  2679. 

RESIDENCE, 

what  is,  3277. 
of  referee,  2584. 

RESIGNATION, 
of  referee,  2584. 

RESTITUTION, 

on  vacating  judgment,  2831. 

on  granting  new  trial,  2740. 

undertaking  for,  where  judgment  rendered  hy  default,  2859. 

enforcement  of  order  by  execution,  3059-3061. 

RESULTING  TRUSTS, 

power  of  receiver  in  supplementary  proceedings  as  to,  3372. 
creditor's  suit  to  reach,  3387  et  seq. 

RETAXATION, 
of  costs,  3035. 

RETURN, 

of  execution,  3182,  and  see  "Execution  Against  Property." 
direction  in  execution  as  to,  3096. 
before  commencing  supplementary  proceedings,  3277. 
before  bringing  creditor's  suit,  3383  et  seq. 

REVERSAL, 

as  vacating  order  of  reference,  2556. 

new  referee  after  reversal,  2586. 

for  omission  to  insert  proper  papers  in  judgment  roll,  2789. 

of  order  vacating  judgment,  2829,  2830. 

effect  on  title  of  execution  purchaser,  3133. 

canceling  docket  of  reversed  or  modified  judgment,  2806. 

s. 

SALES  (see,  also,  "Bona  Fide  Purchasers,"  "Title,"  "Conditional  Sales," 
"Goods  Sold  and  Delivered,"  "Judicial  Sales."  "Execution  Against 
Property"), 
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SALES— Cont'd. 

of  personal  property  by   receiver  In  supplementary   proceedings, 

3368. 
of  real  estate  by  receiver  in  supplementary  proceedings,  3367. 
interest  of  contract  purchaser  of  realty  as  subject  to  execution,  3138. 
judgment  as  lien  on  land  held  under  contract  for  purchase,  2798. 

SATISFACTION, 

of  judgment,  2834. 

filing  satisfaction  piece,  where  judgment  satisfied,  2837. 

SCHEDULES, 

annexation  to  statement  confessing  judgment,  2885. 

SCHOOLS,  , 

costs  in  actions  against  school  oflicers,  2938. 

SCIRE  FACIAS, 

substitutes  for,  3067. 

SEAL, 

execution,  3091. 

on  receiver's  bond  in  supplementary  proceedings,  3356. 

SEARCHES, 

fees  paid  for  as  disbursements,  2989. 

SECURITY  FOR  COSTS, 

general  rules,  vol.  2,  1882-1910. 

in  supplementary  proceedings,  3344. 

giving  of,  as  condition  of  opening  default  judgment,  2876. 

SEDUCTION, 

costs  as  matter  of  right,  2915. 

SEQUESTRATION, 

nature  and  history  of  writ,  3437. 
present  use,  3438. 

SERVICE, 

answer  on  co-defendant,  2761. 
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SERVICE— Cont'd. 


draft  of  judgment  before  Its  entry,  2771. 

notice  of  motion  to  vacate  judgment,  2828. 

papers  to  limit  time  t-o  serve  case,  2656. 

extension  of  time  to  serve  case,  2658. 

order  of  reference,  2580. 

notice  to  terminate  reference,  2628. 

order  for  e.ximination  in  supplementary  proceedings,  3294. 

injunction  order,  3304. 

warrant  of  arrest,  3310. 
compelling  acceptance  of  service  of  case,  2658. 

SET-OFF  (see,  also,  "Counterclaims"), 

of  costs,  3043. 

right  to  offset  judgments  as  precluding  a  receiver  in  supplementary 
proceedings,  3352. 

SETTLEMENT, 

amount  of  costs  on,  2962. 

prolonging  litigation  after,  to  determine  right  to  costs,  2904. 

vacating  judgment  entered  after,  2817. 

of  case,  2670. 

of  form  of  judgment,  2772. 

SEVERANCE  OP  ACTIONS, 

general  rules,  vol.  2,  1702-1711. 

judgment  on  part  of  issues,  2767. 

costs  of  both  actions  as  matter  of  right,  2920. 

SHERIFF, 

deed  on  execution  sale,  see  "Execution  Against  Property." 

duty  to  conduct  judicial  sales,  3220. 

duty  to  personally  conduct  execution  sale,  3129. 

power  to  purchase  at  execution  sale,  3131. 

duties  on  receiving  money  or  other  property  through  supplementary 

proceedings,  3334. 
duty  to  execute  deed  after  execution  sale  as  personal,  3157. 
duties  on  delivery  of  execution  to,  3088. 
duties  on  execution  of  writ  of  inquiry,  23C3. 
disqualification  to  act  as  affecting  proceedings  on  execution,  3058. 
liability  for  escape,  3210. 

liability  for  failure  to  return  execution,  3187.     • 
custody  of  papers  to  redeem  from  execution  sale,  3179. 
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SHERIFF— Cont'd. 

fees  as  disbursements,  2988. 

taxation  of  fees,  3050. 

mode  of  collecting  fees,  3051. 

trial  of  title  to  property  levied  on,  3123. 

SICKNESS  (see  "Illness") 

SIGNATURE, 

case,  2675. 

demand  of  notice  of  execution  of  reference  or  writ  of  inquiry,  2862. 

execution,  3090. 

indorsement  as  equivalent  to,  3090. 
inquisition,  2864. 
judgment,  2758. 

of  judgment  as   entry,   2781. 
judgment  roll,  2787. 
requests  to  find,  2613. 
report  of  referee,  2614. 

testimony  of  witnesses  on  reference  to  report  facts,  2607. 
testimony  in  supplementary  proceedings,  3319. 
statement  confessing  judgment,  2885. 

SLANDER, 

costs  as  of  course,  2915. 

SPECIAL  PROCEEDINGS, 

supplementary  proceedings,  3255,  and  see  "Supplementary  Proceed- 
ings." 
motions  by  or  against  purchaser  at  judicial  sale,  3239. 
costs  as  dependent  on  statute,  2901. 
costs  as  discretionary,  2933. 
double  costs,  2990. 
additional  allowance  of  costs,  3005. 
collection  of  costs  by  contempt  proceedings.  3042. 

SPECIAL  TERM, 

motion  for  new  trial  at,  2727. 

SPECIFIC  PERFORMANCE, 

costs  as  discretionary,  2927. 

basis  of  computing  extra  allowance,  301G. 

enforcing  payment  of  bid  at  judicial  sale,  3240. 
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STATE, 

payment  of  costs  awarded  against,  3043. 

STATEMENT, 

confession  of  judgment,  2881. 

STATUTES, 

table  of  statutes  cited,  see  front  of  volume, 
subsequent  statute  as  newly  discovered  evidence,  2704. 

STATUTE  OF  FRAUDS. 

memorandum  of  judicial  sale,  3225. 

as  applicable  to  execution  sale  of  personalty,  3132. 

STATUTE  OF  LIMITATIONS, 

gneral  rules,  vol.  1,  435  et  seq. 

execution  after  action  on  judgment  is  barred,  3072. 

STAY  OF  PROCEEDINGS, 

general  rules,  vol.  2,  1910-1925. 

on  execution,  3191. 

of  supplementary  proceedings,  3267. 

of  judicial  sale,  3226. 

for  informality  in  entering  judgment,  2784. 

stipulation  for,  as  condition  of  opening  default  judgment,  2876. 

by  preparation  or  settlement  of  case,  2682. 

by  motion  for  new  trial,  2686. 

by  motion  for  new  trial  on  exceptions  after  interlocutory  judgment, 

2726. 
as  discharge  of  imprisoned  debtor,  3212. 
notice  to  sureties  on  appeal  bond  of  suspending  of  lien  of  judgment, 

2803. 

STENOGRAPHER, 

fees  as  disbursements,  2985. 

notes  as  judge's  minutes  on  motion  for  new  trial,  2720. 
right  of  party  to  use  of  minutes  to  prepare  case,  2658. 
use  of  minutes  on  settlement  of  case,  2672. 
death  as  ground  for  newtrlal,  2655. 

omission  to  note  an  exception  as  ground  for  resettlement  of  case, 
2681. 
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STIPULATION  (see,  also,  "Agreements"), 

to  show  consent  to  reference,  2553. 

naming  referee,  2555. 
as  condition  of  awarding  new  trial,  2744. 
as  affecting  finality  of  judgment,  2754. 
for  hearing  of  exceptions  by  appellate  division,  2723. 
vacation  of  judgment  entered  in  violation  of,  2816. 
waiver  of  costs,  2903. 
to  increase  costs,  2903. 

validity  on  opening  of  default  judgment,  2878. 
affecting  right  to  take  judgment  by  default,  2871. 
waiving  settlement  and  signature  of  case,  2670. 
substitute  for  certification  of  case,  2676. 
as  affecting  award  of  extra  allowance,  2939. 

STOCKHOLDERS   (see  "Corporations"). 

STRIKING  OUT, 

correction  of  judgment,  2809. 

power  of  referee  to  strike  out  evidence,  2595. 

SUBMISSION  OF  CONTROVERSY, 

costs,  2933. 

additional  allowance  of  costs,  3006. 

SUBPOENA, 

expense  of  serving  as  disbursement,  2990. 
to  attend  before  referee,  2591,  2605. 
In  supplementary  proceedings,  3315. 

to  obtain  attendance  at  examination  in  supplementary  proceedings, 
3320. 

SUBPOENA  DUCES  TECUM   (soe,  also,  "Books"), 

issuance  by  referee,  2591. 

in  supplementary  proceedings,  3316. 

SUMMARY  PROCEEDINGS, 

to  recover  possession  of  lands  sold  on  execution,  3151. 

SUMMONS, 

general  rules,  vol.  1,  710. 

amendment  of  judgment  where  no  summons  served,  2S10. 
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entry  ot  default  judgment  where  service  by  publication,  2858. 
defects  in  as  ground  for  vacating  judgment,  2816. 
inclusion  in  judgment  roll,  2789. 
amount  ot  costs  for  serving,  2963. 
fee  for  serving  as  disbursement,  2990. 

SUNDAY   (see,  also,  "Holidays"), 

levy  of  execution  on,  3115. 

order  returnable  on  Sunday  as  a  nullity,  3290. 

SUPERVISOR, 

costs  in  action  againstr,  2938. 

SUPREME  COURT   (see  "Appellate  Division,"  "Appellate  Term"), 
jurisdiction  and  powers  in  general,  vol.  1,  151  et  seq. 

SUPPLEMENTAL  PLEADINGS, 
general  rules,  vol.  1,  1049. 

SUPPLEMENTARY  PROCEEDINGS, 

special  proceedings,  3255. 
three  remedies,  3255. 

order  against  judgment  debtor  before  return,  3256. 

order  against  third  person,  3256. 
election  of  remedies,  3257. 
persons  entitled,  3258. 
persons  liable,  3259. 

corporations,  3259. 
time,  3260. 
property  which  can  be  reached,  3261. 

exempt  property,  3262. 

property  held  in  trust,  3262. 

earnings,  3263. 

Joint  property,  3265. 
successive  examinations,  3266. 
stay  of  proceedings,  3267. 
review  of  orders,  3267. 

appeal,  3268. 
collateral  attack,  3269. 
before  what  judge  proceedings  had,  3269. 
continuance,  3270. 

N.  Y.  Prac— 224. 
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judgments  on  which  proceedings  may  he  based,  3272. 

judgment  rendered  on  appearance  or  personal  service,  3273. 

amount,  3273. 

justice  of  the  peace  judgment,  3274. 

judgment  of  United  States  court,  3274. 

Judgment  of  appellate  court,  3274. 
to  enforce  orders,  3274. 
as  precluding  second  execution,  3086. 
pendency  as  precluding  leave  to  issue  execution,  3071. 
on  execution  Issued  after  five  years  without  leave  of  court,  3069. 

I.  Issuance  and  Return  of  Execution, 

suflSciency  and  validity  of  execution,  3275. 

execution  issued  without  leave  of  court,  3275. 
county  to  which  execution  must  be  issued,  3276. 

county  where  debtor  has  place  of  business,  3276. 

county  of  residence,  3277. 
return  of  execution,  3277. 

when  remedy  by  execution  is  exhausted,  3278. 

II.  Procedure  to  Obtain  Examination. 

notice  of  proceedings,  3279. 
general  rules  as  to  affidavits,  3279. 

necessity,  3280. 

who  may  make,  3280. 

title.  3280. 

information  and  belief,  3280. 

showing  authority  of  deponent,  3280. 

statements  as  to  judgment,  3281. 

statements  as  to  execution,  3282. 

statement  as  to  residence,  3283. 

statement  as  to  previous  applications,  3283. 
affidavit  for  examination  of  judgment  debtor  after  return,  3283. 
affidavit    for   examination   of   judgment    debtor   before   return, 

3285. 
affidavit  for  examination  of  third  person;  3286. 
affidavit   for    second   examination,    3288. 

III.  Order  to  Appear  for  Examination. 
discretion  of  judge,  3289, 

title,  328S. 
contents,  3289. 

time  of  examination,  3290. 

place  of  examination,  3290. 

judge  before  whom  to  appear,  3291. 
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• 

order  for  examination  of  third  person,  3293. 
order  for  second  examination,  3294. 
service,   3294. 

proof  of  service,  3296. 
filing,  3296. 
effect,  3297. 
vacation  or  modification,  3298. 

grounds,  3298. 

time  for  motion,  3302. 

moving  papers,  3302. 

notice  of  motion,  3302. 

effect,  3303. 

opening  vacating  order,  3303. 
appeal,  3303. 
collateral  attack,  3303. 

IV.  Injunction. 
time,  3303. 

who  may  make,  3304. 

affidavits,  3304. 

contents,  3304. 

service,  3304. 

effect,  3305. 

vacating  order,  3305. 

what  constitutes  a  violation  of  order,  3305. 

V.  Warrant  of  Arrest. 

motion  papers,  3308. 
warrant,  3309. 

service,  3310. 
undertaking,  3311. 
vacation  or  modification,  3312. 

VI.  Examination. 

judge  or  referee,  3312. 
place  of  examination,  3312. 
appointment  of  referee,  3313. 
oath  of  referee,  3314. 
powers  of  referee,  3315. 

issuance  of  subpoena,  3315. 

subpoena  duces  tecum,  3316. 

administering  oath  to  witnesses,  3316. 

adjournments,  3316. 

punishment  for  contempt,  3317. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

duties  of  referee,  3317. 

report.  3317. 
Bubscription  of  testimony,  3319. 
substitution  of  referee,  3319. 
effect  of  absence  of  referee,  3319. 
waiver  by  appearance  before  referee,  3319. 
who  may  be  examined,,  3320. 
who  must  be  examined,  3320. 
subpoena,  3320. 
oath,  3321. 
Bcope  of  examination,  3321. 

incriminating  questions,  3323. 
mode  of  examining,  3324. 

commission  to  take  testimony  out  of  state,  3324. 
reopening  examination,  3324. 
filing  examinations,  3325. 

VII.  Order  for  Payment  or  Delivery  of  Property. 

order  "permitting"  third  person  to  pay  sheriff,  3326. 

who  may  make,  3326. 

time  when  order  may  be  made,  3326. 

motion  papers,  3326. 

notice  of  motion,  3327. 

discretion  of  judge,  3327. 

effect  of  payment,  3327. 
order  "requiring"  payment  or  delivery,  3328. 

time,  3320. 

who  may  make,  3329. 

notice,  3329. 

contents  of  order,  3329. 

property  which  may  be  reached,  3331. 
duties  of  sheriff  receiving  property,  3334. 

VIII.  Contempt, 

who  may  punish,  3335. 
what  constitutes,  3335. 

failure  to  appear,  3336. 

failure  to  produce  books,  3336. 

refusal  to  testify,  3337. 

perjury,  3337. 

violation  of  Injunction  order,  3337. 

disobedience  to  order  to  deliver  or  pay  over,  3337. 
excuses  and  defenses,  3338. 
procedure,  3340. 


INDEX.  3573 

[references    ABE   TO    PAGES.] 

SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

IX.  Costs. 

allowance  to  judgment  creditor,  3340. 

payment,  3341. 

procedure  to  procure,  3342. 

enforcement  of  collection,  3342. 
allowance  to  judgment  debtor  or  third  person,  3342. 

time,  3343. 
security  for  costs,  3344. 

X.  Dismissal  or  Discontinuance. 

dismissal,  3344. 
abandonment,  3344. 
discontinuance,  3345. 
notice  of  application,  3346. 

XI.  Appointment  of  Receiver. 
time,  3346. 

who  may  appoint,  3347. 
application,  3347. 

notice  of  application,  3347. 
propriety  of  receivership,  3349. 

discretion  of  judge,  3350. 

where  no  property  disclosed,  3350. 

where  property  is  of  no  value,  3351. 

to  bring  action,  3352. 
who  may  be  appointed,  3552. 
number  of  receivers,  3352. 
order,  3353. 

filing  and  recording,  3354. 

vacating  order,  3355. 

appeal,  3356. 
security,  3356. 

extension  of  receivership,  3357. 
new  receiver,  3358. 
discharge,  3358. 
waiver  of  objections,  3359. 
collateral  attack,  3359. 
effect,  3360. 

XII.  Title  Vested  in  Receiver. 

when  property  vests  in  receiver,  3360. 

real  property,  3360. 

personal  property,  3361. 
relation  back  of  receiver's  title  to  personal  property,  3352. 
what  property  vests  in  receiver,  3364. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd, 

personal  property,  3365. 
real  property,  3365. 

XIII.  Rights,  Duties,  and  Liabilities  of  Receiver. 
real  property,  3367. 
personal  property,  3368. 

actions  to  set  aside  fraudulent  conveyances,  3369. 
property  covered  by  chattel  mortgage,  3370. 
action  for  accounting,  3372. 
rules  relating  to  actions  in  general,  3372. 
obtaining  leave  to  sue,  3373. 
contest  of  probate  of  will,  3375. 
when  duties  are  terminated,  3375. 
obtaining  possession  of  property,  3375. 
control  over  receiver,  3376. 

payments,  3376. 
application  of  proceeds,  3377. 
compensation,  3378. 
liability  of  judgment  creditor  for  costs  in  action  by  receiver, 

2947. 
condition  precedent  to  creditor's  suit,  3393. 

SURETIES, 

exhaustion  of  remedy  at  law  against,  before  bringing  creditor's 
suit  against  co-parties  jointly  liable,  3393. 

SURPRISE, 

ground  for  vacating  judgment,  2820. 

time  for  motion,  2826. 
ground  for  setting  aside  judicial  sale,  3228. 
ground  for  new  trial,  2709,  and  see  "New  Trial." 
new  trial  on  judge's  minutes,  2719. 

motion  for  new  trial  must  be  made  at  special  term,  2727. 
case  on  motion  for  new  trial,  2733. 
right  to  first  urge  on  appeal,  2686. 

SURROGATE, 

double  costs  In  action  against,  2992. 

SURROGATE'S  COURT, 

application  for  leave  to  issue  execution,  3079. 

enforcement  of  judgment  by  proceedings  in,  after  death  of  debtor, 
3075. 
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SURVEYORS, 

fees  as  disbursement,  2987. 

T. 

TAXATION, 

of  costs  (see  "Costs"), 

fees  of  county  clerk  or  sheriff,  3050. 

TAXES, 

charge  against  defaulting  bidder  at  judicial  sale,  3241. 

payment  of  on  judicial  sale  of  property,  3242. 

levy  of  warrant  on  personalty  as  divesting  lien  of  execution,  3101. 

TAXPAYER'S  ACTION, 

basis  for  computing  additional  allowance,  3015. 

TEMPORARY  INJUNCTION  (see  "Injunction"), 
general  rules,  vol.  2,  1554-1617. 

TENANTS  IN  COMMON, 

purchaser  at  execution  sale  as  a  tenant  in  common,  3149. 
sale  of  interest  of  all  on  execution,  3143. 

TENDER, 

general  rules,  vol.  2,  2005-2014. 

TERMS, 

of  judicial  sale,  3222. 

TESTE, 

execution  against  property,  3090. 
body  execution,  3206. 


TIME, 


action  on  judgment,  2841. 

additional  allowance  of  costs,  3005. 

appointment  of  receiver  in  sui)i>lenientary  proceedings,  3346. 

case,  maijlng  of,  2656. 

proposing  amendments  to  ease,  2659. 

notice  of  settlement  of  case,  2670. 

settlement  of  case,  2670. 
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signature  and  filing  of  case,  2675. 

creation  of  execution  Hen  against  personal  property,  3101. 

deed  after  execution  sale,  3155. 

default  judgment,  2848. 

docketing  judgment,  2795. 

duration  of  Hen  of  judgment,  2800. 

entry  of  judgment  on  decision  or  report,  2770. 

entry  of  judgment  by  confession,  2887. 

exceptions  to  be  heard  In  first  instance  by  appellate  division,  2725. 

execution  sale,  3128,  3142. 

extension  of  time  to  serve  case,  2658! 

issuance  of  execution,  3067-3081. 

filing  of  decision  where  trial  is  by  court,  2714. 

filing  judgment  roU,  2786. 

indorsement  on  execution  of  time  when  received,  3099. 

judgment  in  creditor's  suit,  3430. 

judicial  sale,  3221. 

levy  of  execution,  3115. 

lien  of  judgment  attaches,  2807. 

motion  to  amend  judgment,  2813. 

motion  to  vacate  judgment,  2823. 

motion  to  vacate  judgment  against  deceased  person,  2823. 

motion  to  open  default  judgment,  2872. 

motion  to  vacate  judgment  by  confession,  2891. 

motion  for  new  trial  on  judge's  minutes,  2718. 

motion  at  special  term  for  new  trial,  2729. 

motion  for  new  trial  of  feigned  issues,  2738. 

motion  to  quash  execution,  3189. 

motion  for  additional  allowance  of  costs,  3022. 

motion  for  relaxation  of  costs,  3036. 

motion  to  set  aside  order  to  appear  in  supplementary  proceedings, 
3302. 

motion  to  set  aside  judicial  sale,  3231. 

notice  of  execution  of  writ  of  inquiry  or  reference  to  assess  dam- 
ages, 2862. 

notice  of  settlement  of  form  of  judgment,  2773. 

notice  of  taxation  of  costs,  3020. 

objection  to  judgment  more  favorable  than  demanded,  2764. 

order  permitting  third  person  to  pay  sheriff  in  supplementary  pro- 
ceedings, 3326. 

order  requiring  payment  or  delivery  in  supplementary  proceedings, 
3329. 
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TIME— Cont'd. 


redemption  from  execution  sale.  3167. 
report  of  referee,  2625. 

confirmation,  2640. 

motion  to  vacate,  2630. 
resettlement  of  case,  2681. 
return  of  execution,  3183. 

to  support  creditor's  suit,  3398. 
service  of  order  to  appear  In  supplementary  proceedings,  3295. 
statement  in  docket  book  of  time  when  Judgment  roll  was  filed 

and  judgment  docketed,  2792. 
submission  of  requests  to  find,  2610. 
supplementary  proceedings,  3260. 
title  vests  in  receiver  in  supplementary  proceedings,  io60- 

TITLB, 

definition,  2908. 

of  purchaser  at  judicial  sale,  3244. 

relieving  purchaser  at  judicial  sale  because  of  imperfect  title,  3233. 

of  receiver  in  supplementary  proceedings,  3360. 

return  as  essential  to  title  of  purchaser  at  execution  sale,  3186. 

purchaser  at  execution  sale  of  personalty,  3132. 

purchaser  at  execution  sale  of  realty,  3147. 

property  levied  on  under  execution,  3120. 

relief  to  execution  purchaser  on  failure  of,  3151. 

of  motion  in  two  causes,  3187. 

of  action,  as  recited  in  case,  2663. 

notice  of  judicial  sale,  3218. 

order  in  supplementary  proceedings,  3289. 

aflidavits  in  supplementary  proceedings,  3280. 

TORT, 

judgment  against  part  of  defendants,  2760 

recovery  ex  contractu  in  action  ex  delicto,  2765. 

costs,  in  actions  for.  as  matter  of  right,  2914. 

judgment  by  confession  for,  2880. 

particular  torts,  see  titles  such  as  "Trespass,"  "Negligence,"  etc. 

TOWNS, 

costs  in  action  against  supervisor,  2938. 

TRA.DE-MARK, 

levy  on,  3108. 

value  as  basis  to  compute  additional  allowance  in  infringement 

suit,  3014. 
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TRANSCRIPTS, 

of  docket  of  judgment,  2793. 
of  judgment  of  justice  of  .the  peace,  2794. 

of  canceled  docket  where  judgment  reversed  or  modified,  2806. 
of  order  suspending  or  restoring,  lien  of  judgment  pending,  or  on 
decision  of,  appeal,  2804,  2805. 

TRESPASS, 

costs  as  of  course,  2909,  2911. 

basis  for  computing  extra  allowance,  3018. 

TRIAL  (see,  also,  "Nonsuit,"  "Directed  Verdict,"  "Notice  of  Trial," 
"Jury,"  "Inquests,"  "Evidence."  "Examination  of  Witnesses," 
"Witnesses"), 

instructions,  see  "Charge  to  Jury." 
continuance,  see  "Postponement." 
verdict,  see  "Verdict." 
decision,  see  "Decision." 
by  referee,  see  "Reference." 
requests  to  find,  see  "Requests  to  Find." 
in  general,  vol.  2,  2136  et  seq. 
what  constitutes,  2967. 

misconduct  of  spectators  as  ground  for  new  trial,  2700. 
exhibition  of  foot  to  jury  as  ground  for  new  trial,  2688. 
amount  of  costs  for  trial  of  an  issue  ot  fact,  2967. 
amount  of  costs  for  proceedings  after  notice  of  trial  and  before 
trial,  2964. 

TROVER, 

action  by  execution  purchaser,  3134. 

action  by  sheriff  before  levy,  3101. 

judgment  by  default,  procedure,  2852. 

costs  as  matter  of  right,  2913. 

basis  of  computing  additional  allowance  of  costs,  3009. 

body  execution,  3199. 

TRUSTEES, 

power  to  confess  judgment,  2880. 
power  to  purchase  at  judicial  sale,  3225. 
■  supplementary  proceedings  against,  3259. 
personal  liability  of  trustee  for  costs,  2949. 

TRUSTS  (see,  also,  "Resulting  Trusts"), 

property  as  subject  to  supplementary  proceedings,  3262. 
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TRUSTS— Cont'd. 


application  of  surplus  income  by  means  of  creditor's  suit,  3401. 
avoiding  transfers  by  grantor  where  trust  estate  is  insolvent,  3432. 
real  property  as  subject  to  execution  sale,  3138. 
income  of  as  leviable,  3108. 

U. 
UNDERTAKINGS  (see,  also,  "Bonds,"  "Sureties"), 

general  rules  as  to,  vol.  1,  670  et  seq. 

for  restitution,  where  judgment  rendered  by  default,  2859. 

requiring  as  condition  of  opening  default  judgment,  2876. 

to  secure  executor  or  administrator,  on  leave  given  to  issue  execu- 
tion against,  3084. 

indemnity  to  sheriff  where  third  person  claims  goods  levied  on, 
3124. 

to  release  firm  property  levied  on  under  execution,  3122. 

after  arrest  in  supplementary  proceedings,  3311. 

UNITED  STATES  COURTS, 

supplementary  proceedings  on  judgments  of,  3274. 

USURY, 

ground  for  vacating  judgment  by  confession,  2890. 

V. 

VARIANCES, 

in  docketing  of  judgment,  effect  of,  2792. 

VENDOR  AND  PURCHASER  (see  "Sales"). 

VENDOR'S  LIEN, 

lien  as  superior  to  judgment  lien,  2807. 

VERDICT, 

general  rules  as  to,  vol.  2,  2353-2367. 

new  trial  because  verdict  contrary  to  law,  2698. 

against  the  weight  of  evidence  as  ground  for  new  trial,  2692. 

misconduct  of  jury  before  rendition,  as  ground  for  new  trial,  2701  .^ 

impeachment  by  affidavits  or  admissions  of  jurors,  2734. 

judgment  on  general  verdict,  2768. 

judgment  on  special  verdict,  2769. 
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judgment  on  verdict  subject  to  opinion  of  appellate  division,  2780. 

amendment  of  judgment  where  it  fails  to  conform  to,  2809. 

including  in  case,  2662. 

informality  in,  as  ground  for  quashing  execution,  3188. 

amount  of  costs  on  application  for  judgment  on  special  verdict, 

2971. 
setting  aside,  effect  on  extra  allowance,  2999. 

VERIFICATION, 

statement  confessing  judgment,  2885. 

VIEW, 

misconduct  of  jury  as  ground  for  new  trial,  2701. 

W. 

WAGES, 

levy  on,  3108. 

subject  to  supplementary  proceedings,  3263. 

WAIVER, 

of  notice  to  terminate  reference,  2626. 

of  oath  of  referee,  2588. 

of  objections  to  reference,  2582. 

of  lien  of  judgment,  2799. 

of  motion  to  vacate  judgment,  2829. 

of  right  to  serve  case,  2659. 

of  certification  of  case,  2676. 

laches  m  moving  at  special  term  for  new  trial,  2730. 

of  right  to  costs,  2903,  2905. 

of  objections  to  costs,  2905. 

of  costs  for  arguing  a  demurrer,  2935. 

service  of  order  to  appear  in  supplementary  proceedings,  3295. 

appearance  before  referee  for  examination  in  supplementary  pro- 
ceedings, 3319. 

objections  to  appointment  of  receiver  in  supplementary  proceed- 
ings, 3359. 

notice  of  application  to  appoint  receiver  in  supplementary  pro- 
ceedings, 3349. 

objections  to  redemption  from  execution  sale,  3179. 

WARRANT, 

arrest  in  supplementary  proceedings,  3307,  3309. 
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WASTE, 


possession  by  debtor  of  property  sold  on  execution,  3153. 
order  to  prevent,  3153. 
punishment,  3154. 

WEEK, 

what  Is,  3217. 

WELLS, 

additional  allowance  in  action  to  construe,  2995. 

basis  for  computing  extra  allowance  in  actions  relating  to,  3017. 

payment  of  costs  from  fund,  in  action  to  construe  will,  2931. 

WITHDRAWAL, 

application  for  default  judgment,  2860. 

WITNESSES  (see,  also,  "Subpoena"), 

compelling  attendance,  vol.  2,  1976-1989. 

examination,  see  "EJxamination  of  Witnesses." 

experts,  see  "Experts." 

compelling  attendance  before  referee,  2591,  2605. 

In  supplementary  proceedings,  3320  et  seq. 

mistake  of,  as  ground  for  new  trial,  2713. 

newly-discovered  contradictory  evidence  as  ground  for  new  trial, 

2708. 
perjury  as  ground  for  new  trial,  2708. 
surprise  as  to,  as  ground  for  new  trial,  2712. 
number  on  each  side  as  affecting  weight  of  evidence,  2693. 
new  trial  because  verdict  is  supported  by  the  smaller  number  of 

witnesses,  2693,  2694. 
fees  as  disbursements,  2978. 
afladavit  of  amount  spent  for  fees,  3028. 
refusal  to  testify,  or  perjury,  in  supplementary  proceedings,  as  a 

contempt,  3337. 

WRIT  OF  INQUIRY, 

when  necessary,  2858,  2861. 
when  proper,  2861. 
where  executed,  2862. 
notice  of  execution,  2862. 


3582  INDEX. 

[eefekences  ase  to  pages.] 
WRITINGS, 

incorporation  in  case,  2664. 

newly-discovered  documents  as  ground  for  new  trial,  2703. 

fees  for  certified  copy  as  disbursements,  2988. 
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ACCOUNT, 

order  appointing  referee  to  state  an  account,  2579. 
report  of  referee  to  take  and  state,  2624. 

ADDITIONAL  ALLOWANCE, 
order  for,  3025. 

AFFIDAVIT, 

to  procure  reference,  2575. 

where  difficult  questions  of  law  are  involved,  2576. 
of  no  answer,  2854. 
motion  for  leave  to  issue  execution, 
after  five  years,  3072. 
after  death  of  judgment  debtor,  3078. 
against  wages,  income  of  trust,  etc.,  3111. 
claim  of  third  person  to  property  levied  on.  3124. 
as  to  disbursements,  3030. 
of  amount  due  on  judgment,  3178. 
to  procure  order  for  examination  In  supplementary   proceedings, 

3284,  3285,  3287,  3288, 
to  procure  order  of  arrest  in  supplementary  proceedings,   3309. 
to  obtain  order  permitting  third  person  to  pay  to  sheriff,  in  sup- 
plementary proceedings,  3326. 

ARREST, 

warrant  in  supplementary  proceedings,  3310, 
affidavit  for,  3309. 

ASSIGNMENT, 

of  judgment,  2833,  2834. 
verification,  3177. 
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B. 
BONJJ, 

of  receiver  in  supplementary  proceedings,  33B6» 

C. 

CERTIFICATE, 

of  satisfaction  of  judgment  on  redeeming  from  execution  sale,  3172. 

CONFESSION  OF  JUDGMENT. 

statement,  2886. 

verification,  2887. 
judgment,  2888. 

CONSENT, 

to  reference,  2554. 

COSTS, 

notice  of  taxation,  3027. 

order  for  additional  allowance,  3025. 

afBdavit  of  disbursements,  3030. 

certificate  for,  3032, 

order  awarding  in  supplementary  proceedings,  3342,  3343. 

D. 

DECISION, 

judgment  on,  2773. 

DEFAULT  JUDGMENT, 

affidavit  of  no  answer,  2854. 

judgment  roll,  2854. 

notice  of  application  for,  2857. 

demand  of  notice  of  assessment  of  damages,  2863. 

writ  of  inquiry,  2864. 

inquisition,  2865. 

DEMAND, 

of  notice  of  assessment  of  damages  on  judgment  by"  default,  2863. 

DEMURRER, 

judgment  on,  2777. 

report  of  referee  on  hearing  of,  2622, 
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DISBURSEMENTS, 
affidavit  of,  3030. 

E. 

EXECUTION  AGAINST  PROPERTY, 

affidavit  to  obtain  leave  to  issue  after  five  years,  3072. 

order  granting  leave  to  issue  after  five  years,  3072. 

affidavit  to  issue  after  death  of  judgment  debtor,  3078. 

order  granting  leave  to  issue  after  death  of  debtor,  3079. 

writ  of  execution,  3099. 

affidavit,  order,  and  execution  against  wages,  etc.,  3111. 

affidavit  of  claim  of  third  person,  3124. 

undertaking  as  indemnity  against  claim  of  third  person,  3125. 

certificate  of  satisfaction  of  judgment  on  redeeming,  3172, 

affidavit  of  amount  due  on  judgment,  3178. 

EXECUTION  AGAINST  THE  PERSON, 
writ,  3206. 

ENTRY, 

notice  of  entry  of  judgment,  2786. 

EXCEPTIONS, 

to  report  of  referee,  2638. 

G. 

GARNISHMENT, 

affidavit,  order  and  execution,  3111,  3112. 

I. 

INDEMNITY, 

undertaking  on  levy  on  property,  3125. 

INQUISITION, 

on  assessment  of  damages  by  default,  2865. 

J. 

JUDGMENT, 

on  general  verdict,  2758. 
on  decision,  2773. 

N.  Y.  Prac— 225. 
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JUDGMENT— Cont'd. 

on  report  of  referee,  2774. 

on  demurrer,  2777. 

notice  of  entry,  2786. 

transcript  of  docket,  2794. 

order  releasing  real  property  from  lien  pending  appeal,  2805. 

satisfaction  piece,  2839. 

assignment  of,  2833,  2834. 

certificate  of  satisfaction  on  redeeming  from  execution  sale,  3172. 

verlficartion  of  assignment  of,  3177. 

affidavit  of  amount  due  on,  3178. 

JUDGMENT  ROLL, 

default  judgment,  2854. 

JUDICIAL  SALES, 

memorandum  of  sale,  3235. 

M. 
MEMORANDUM, 

of  judicial  sale,  3225. 


N 


NEW  TRIAL, 


order  for  hearing  of  exceptions  by  appellate  division,  2724. 

order  denying  motion  on  judge's  minutes,  2T41. 

special  term  order,  2742. 

appellate  division  order  denying  exceptions,  2742. 

NONSUIT, 

report  of  referee  on  motion  for,  2462. 

NOTICE, 

of  entry  of  judgment,  2786. 

time  and  place  of  hearing  before  referee,  2590. 

of  taxation  of  costs,  3027. 

NOTICE  OF  MOTION, 

to  appoint  receiver  in  supplementary  proceedings,  3349. 
application  to  court  for  judgment  by  default,  2857. 
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NOTICE  OF  TRIAL, 
before  referee,  2590. 


0. 


OATH, 

of  referee,  2589. 

in  supplementary  proceedings,  3315. 

ORDER, 

reference  by  consent,  2555. 

compulsory  reference,  2579. 

directing  exceptions  to  be  heard  by  appellate  division,  2724. 

denying  exceptions  lieard  by  appellate  division,  2742. 

special  term  order  granting  new  trial,  2742. 

denying  motion  for  new  trial  on  judge's  minutes,  2741. 

for  judgment  on  issue  of  law,  2777. 

releasing  real  property  from  lien  pending  appeal,  2805. 

additional  allowance  of  costs,  3025. 

leave   to   issue  execution, 

after  five  years,  3072. 

after  death  of  judgment  debtor,  3078. 

against  wages,  income  of  trust,  etc.,  3111. 
to  appear  for  examination,  in  supplementary  proceedings,  3293. 
permitting  payment   by   third   person,   in   supplementary   proceed- 
ings, 3327. 
requiring  payment  or  delivery,  in  supplementary  proceedings,  3330. 
awarding  costs  to  creditor  in  supplementary  proceedings,  3342. 
awarding  costs  to  debtor  or  third  person,  in  supplementary  pro- 
ceedings, 3343. 
appointing  receiver  in  supplementary  proceedings,  ^354. 
extending  receivership  in  supplementary  proceedings,  3357. 

E. 

RECEIVERS  IN  SUPPLEMENTARY  PROCEEDINGS, 

notice  of  motion  to  appoint,  3349. 

order  appointing,  3354. 

bond,  3356. 

order  extending  receivership,  3357. 

REFERENCE, 

consent  to,  2554. 
order,  2555. 
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REFERENCES— Cont'd. 

affidavit  to  obtain,  2575,  2576. 

order,  2579. 

oath  of  referee,  2589. 

notice  of  time  and  place  of  hearing,  2590. 

notice  of  trial,  2590. 

subpoena,  2590. 

report  of  referee,  2620,  2621,  2622,  2624. 

exceptions  to  report,  2638. 

REPORT, 

of  referee,  2620. 

on  motion  for  nonsuit,  2621, 

on  hearing  of  demurrer,  2622. 

on  interlocutory  reference,  2624. 

to  take  and  state  an  account,  2624. 

in  supplementary  proceedings,  3318. 
judgment  on,  2774. 

S. 
SATISFACTION  PIECE, 

on  satisfaction  of  judgment,  2839. 

SUBPOENA, 

to  attend  before  a  referee,  2591. 

in  supplementary  proceedings,  3313. 

SUPPLEMENTARY  PROCEEDINGS, 

affidavit  to  procure  examination,  3284. 

before  return,  3285. 

for  examination  of  third  person,  3287. 

for  second  examination,  3288. 
order  to  appear  for  examination,  3292. 

third  person  order,  3294. 
proof  of  service  of  order  to  appear,  3296. 
affidavit  for  vrarrant  of  arrest,  3309. 
warrant  of  arrest,'  3310. 

undertaking  to  escape  imprisonment,  3311. 
oath  of  referee,  3315. 
subpoena,  3315. 
report  of  referee.  3318. 

affidavit  to  obtain   order  permitting  third  person  to  pay   sheriff, 
332G. 
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SUPPLEMENTARY  PROCEEDINGS— Cont'd. 

order,  332T. 
order  requiring  payment  or  delivery,  3330. 
order  awarding  costs  to  judgment  creditor,  3342. 
order  awarding  costs  to  debtor  or  third  person,  3343. 
notice  of  motion  to  appoint  receiver,  3349. 
order  appointing  receiver,  3354. 
receiver's  bond,  3356. 
order  extending  receivership,  3357. 

T. 
TRANSCRIPT, 

of  docliet  of  judgment,  2794. 

U. 

UNDERTAKING, 

Indemnity  against  claim  of  third  person  to  property  levied  on,  3125. 
after  arrest  on  body  execution,  3311. 

V. 
VERDICT, 

judgment  on  general  verdict,  2758. 

VERIFICATION, 

of  assignment  of  judgment,  3177. 

of  statement  confessing  judgment,  2887. 

W. 

WARRANTS, 

arrest  in  supplementary  proceedings,  3310. 

WRIT  OF  INQUIRY, 

to  assess  damages  on  judgment  by  default,  2864. 


